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The  PeopiiB  v.  Rensselaeb  and  S  abatoga  R  R  Go. 

(16  WbxDBLL,  118.] 

IinoBMATiOK  IN  THB  Natubs  OF  Quo  Wabbanto  to  oost  the  defendanti 
from  acting  as  a  corporation,  and  to  test  the  fact  of  their  incorporation, 
ahonld  be  filed  againat  the  individoalB;  but  if  the  object  is  to  effect  a 
diasolution  of  a  ooiporation,  or  to  oast  sach  corporation  of  some  fran- 
chise which  it  unlawfully  exercised,  then  the  information  is  correctly 
filed  against  the  corporation. 

JlTDOMXNT  OF  OusTEB  is  rendered  against  individuals  for  unlawfully  assum- 
ing to  be  a  corporation,  or  against  a  corporation  usurping  a  franchise. 
Judgment  of  seizure  is  given  against  a  corporation  for  a  forfeiture  of  its 
corporate  privileges. 

Ax  Infobsiation  Filed  against  a  Cobpobation  in  its  corporate  name, 
admits  the  existence  of  the  corporation. 

Thb  Ebection  of  a  Bridge  acboss  a  Navigable  Rtveb,  at  a  point  below 
where  licensed  vessels  carry  on  a  coasting  trade,  may  be  allowed,  pro- 
vided the  bridge  be  built  with  a  draw  so  as  not  to  impair  the  usefulness 
of  the  river. 

^Hx  Constitutionalitt  of  a  Legislative  Act  can  not  be  called  in 
question  by  the  people;  individuals  alleging  themselves  to  be  injured 
thereby,  alone  can  raise  the  question. 

Quo  WABBANTo.  The  attorney-general  filed  an  information 
in  the  uature  olckquo  \oarranto  against  the  defendants,  to  contest 
their  right  to  build  a  bridge  across  the  Hudson  at  Troy,  alleged 
to  be  navigable  there.  The  defendant  pleaded  that  by  a  cer- 
tain act  they  were  incorporated  for  the  purpose  of  constructing 
a  railroad  from  Troy,  in  the  county  of  Rensselaer,  to  the  vil- 
lage of  Ballston  Spa,  in  Saratoga  county;  that  they  were  a 
body  politic  in  fact  and  in  name;  and,  as  a  necessary  part  of. 

Am.  Oso.  Vox.. 
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such  railroad,  have  constructed  a  bridge  across  the  river^ 
*'  leaving  over  the  main  or  principal  part  of  the  channel  an 
opening  for  a  convenient  and  suitable  draw,  to  enable  vessels 
navigating  the  river  to  pass  and  repass/'  and  so  as  to  restore 
the  river  to  its  former  state,  and  not  impair  its  usefulness* 
Demurrer  and  joinder. 

S.  Stevens,  for  the  people. 

D.  Buel,  jun. ,  and  B.  F,  Btiiler,  United  States  attomey-general^ 
contra. 

By  Court,  Savaob,  C.  J.  In  support  of  the  first  objection 
taken  on  behalf  of  the  people,  it  is  argued  that  it  is  not  enough 
for  the  defendants  to  aver  in  their  plea  that  bj  virtue  of  the  act 
of  1832,  they  are  created  and  constituted  a  body  corporate  and 
politic  in  fact  and  in  name;  but  that  they  should  aver  a  compli- 
ance with  the  requirements  of  that  act«  and  also  with  the  general 
act  relating  to  corporations,  and  show  a  performance  affirmatively 
of  those  acts  which  were  necessary  to  authorize  them  to  organize 
and  act  as  a  corporation.  The  case  of  The  King  v.  Amery^  2  T. 
B.  515,  is  cited  as  an  authority  on  this  point,  but  I  am  not  able 
to  perceive  that  the  decision  in  that  case  turned  upon  that  ques- 
tion. The  information  was  filed  against  the  defendant  as  an  in- 
dividual for  exercising  the  office  of  alderman  of  the  city  of 
Chester.  He  pleaded  a  charter  granted  by  Charles  II.,  and  that 
he  was  regularly  elected  an  alderman  under  that  charter.  The 
prosecutor  took  issue  upon  these  facts;  and  also  put  in  two  spe- 
cial replications:  1.  That  the  mayor,  etc.,  were  removed  by  the 
king  by  virtue  of  a  power  for  that  purpose  reserved  in  the  char- 
ter; and,  2.  That  the  attorney-general  filed  an  information 
against  the  corporation  charging  them  with  usurpation,  and 
that  such  proceedings  were  had  that  judgment  quosque  was  en- 
tered by  default;  and  that  a  subsequent  charter  was  granted  by 
James  II.  in  October,  1688,  restoring  the  city  of  Chester  to  its 
ancient  privileges,  which  was  accepted  by  the  mayor  and  citi- 
zens, whereby  the  charter  of  Charles  II.  became  void.  To  the 
second  replication  the  defendant  rejoined,  that  judgment  of 
seizure  was  rendered  against  the  old  corporation  in  the  reign 
of  Charles  II.,  whereby  the  corporation  was  dissolved  long 
before  the  charter  by  James  II.  Issue  was  joined,  and  on 
trial  the  jury  found,  among  other  things,  the  charter  of  Charles 
II.  as  in  the  defendant's  plea,  and  that  the  defendant  was  duly 
elected  by  that  charter;  that  the  order  of  removal  of  James  II. 
was  duly  signiiied  to  the  citizens  and  inhabitants,  and  that  there 
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was  no  final  judgment  upon  the  qiw  warranto.  A  motion  was 
made  to  deliver  the  paslea  to  the  defendant,  that  he  might  enter 
judgment  thereon.  The  argument  in  that  case  contains  much 
learning  on  the  subject  of  proceedings  against  corporations; 
but  it  is  not  necessary  to  go  at  large  into  it. 

It  was  urged  on  the  part  of  the  prosecution,  that  there  are 
but  two  sorts  of  proceedings  against  a  corporation:  1.  When  a 
corporation  legally  created  abuses  any  of  its  franchises;  or  usurps 
others  which  do  not  belong  to  it,  then  the  information  should 
be  against  the  corporation  as  such,  and  in  such  cases  the  judg- 
ment against  it  is  a  judgment  of  seizure;  but  when  a  body  of 
men  assume  to  be  a  corporation,  and  the  information  is  brought 
for  usurpation,  it  can  not  be  brought  against  them  by  their  cor- 
porate name,  but  as  individuals;  and  in  such  case  there  must  be 
a  judgment  of  ouster.  On  the  other  hand,  the  opposite  doc- 
trine was  maintained,  and  Ashurst,  J.,  in  giving  the  opin- 
ion of  the  court,  says  that  the  information  called  upon  the 
mayor  and  citizens  to  show  by  what  authority  they  claimed  to 
be  a  corporation;  non  constat  by  that  information  that  there 
was  any  corporation  in  Chester.  The  information  imports  the 
contrary,  for  it  charges  them  with  having  usurped  the  name, 
privileges,  and  authority  of  a  corporation,  without  any  legal 
right.  He  says  if  any  charter  or  prescription  existed,  it  was 
incumbent  on  the  defendants  to  have  appeared  and  shown  it; 
and  by  not  doing  so,  they  admitted  that  there  was  neither 
charter  nor  prescription  to  warrant  such  usurpation.  This  is 
the  whole  point  of  the  decision  in  so  far  as  it  is  applicable  here; 
and  all  it  proves  is,  that  the  information  is  regular  in  proceed-^ 
ing  against  the  defendants  by  their  corporate  name;  but  it  does 
not  prove  that  the  defendants  should  do  more  in  their  plea 
than  to  claim  titlo  under  their  charter.  It  is  not  adjudged  that 
the  defendants  should  aver  any  acts  of  theirs  under  the  charter 
to  effect  their  incorporation. 

The  question  as  to  the  form  of  the  plea  in  a  quo  warranto 
does  not  appear  to  have  been  much  discussed  in  the  cases  in 
this  court.  In  The  People  v.  Niagara  Bank,  6  Cow.  196,  and  the 
two  following  cases,  informations  were  filed  against  corpora- 
tions; and  the  allegation  was  made,  that  without  any  warrant, 
grant,  or  charter,  they  used  certain  privileges  and  franchises, 
to  wit,  that  of  being  a  body  politic  and  corporate  in  law,  fact, 
and  name,  etc.  To  this  charge  the  defendants  answer,  that  by  a 
certain  act  of  the  legislature  (setting  out  the  title  of  their  act  of 
incorporation),  they  were  ordained,  constituted,  and  declared 
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to  be  a  body  corporate  and  politic,  iu  fact  and  in  name;  but 
they  do  not  state  the  acts  which  were  necessary  to  be  done; 
such  as  the  opening  of  books  of  subscription  by  commissionera; 
the  subscription  by  the  stockholders;  the  apportionment  of  the 
stock,  and  the  election  of  directors. 

No  exception  was  taken  to  the  plea  on  this  ground,  and 
therefore  the  approbation  by  the  court  of  this  general  mode  of 
pleading'  ought  not,  perhaps,  to  be  considered  a  positive  au- 
thority in  favor  of  it.  Neither  do  the  cases  brought  by  cor- 
porations upon  contracts  prove  much  on  this  point.  In  the 
oase  of  The  Bank  of  Avbarn  v.  AUdn,  18  Johns.  137,  the  de- 
fendants bad  pleaded  nul  tiel  corporation,  to  which  the  plain  tiffs 
replied  that  they  were  a  corporation.  The  court  said  the  replica- 
tion was  bad;  the  plaintiffs  should  have  shown  specially  how  they 
T^ere  a  corporation.  Of  this  case  it  may  be  said,  that  the  de- 
cision founded  on  the  authority  of  1  Kidd,  284,  does  not  give 
any  precise  rule,  farther  than  an  intimation  that  there  should 
have  been  an  averment  of  the  performance  of  those  acts  which 
were  to  be  done  before  they  could  be  a  corporation.  In  Wood 
▼.  Jefferson  Co.  Bank,  9  Cow.  194,  such  a  replication  was  put 
in  to  a  plea  of  no  corporation,  and  more  was  averred  than  was 
necessary.  It  was  held  that  the  corporation  were  not  bound 
to  prove  the  unnecessary  averments.  It  was  there  intimated 
that  upon  the  plea  of  the  general  issue  it  was  necessary  to 
prove  that  everything  bad  been  done  which  was  necessary  to  be 
done  before  the  incorporation  became  complete;  but  subse- 
quently, in  Tfie  Utica  Ins.  Go.  v.  Tillman,  1  Wend.  655,  it  was 
held  that  a  corporation  plaintiffs  need  only  prove  their  cbartex 
and  acts  of  user  under  it;  and  such  is  the  rule  now  in  this 
court.  If  a  corporation,  when  proceeded  against,  is  not  bound 
to  prove  more  than  when  they  sue  as  plaintiffs,  it  would  not 
now  be  necessary  to  prove  more  than  is  averred  in  the  plea 
pleaded  in  this  case;  and  from  the  course  of  pleading  adopted 
and  approved  of  by  the  court,  in  the  case  of  The  People  v.  Ni- 
iigara  Bank,  and  the  other  cases  in  6  Gowen,  it  would  seem  that 
the  plea  is  sufficient,  and  that  it  is  competent  for  the  attorney- 
general  to  reply  any  matter  which  would  show  a  failure  on  the 
part  of  the  corporation  to  comply  with  the  requirements  of  the 
act  creating  them.  On  this  point,  however,  it  does  not  seem 
necessary  to  give  any  definite  opinion,  because  the  revised 
statutes  seem  to  have  regulated  the  proceedings  in  such  cases, 
and  to  have  adopted  the  suggestions  of  the  counsel  for  the 
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crown,  in  the  case  of  The  King  v.  Amery,  as  the  correct  mode 
of  proceeding. 

Those  statutes  provide  that  an  information  in  the  nature  of  a 
quo  warranto  may  be  filed  against  individuals  in  several  cases; 
one  of  which  is,  "  when  any  association  or  number  of  persons 
shall  act  within  this  state  as  a  corporation,  without  being 
legally  incorporated:"  2  B.  S.  581,  sec.  28,  sub.  3.  And  a  sim- 
ilar information  may  be  filed  againsfc  any  corporate  body  in 
several  cases,  when  such  corporation  shall  ofiend  against  their 
charter,  or  any  act  of  the  legislature  afiecting  it;  or  shall  have 
have  done  or  omitted  any  act  which  shall  operate  as  a  forfeiture 
by  misuser,  or  non-user,  or  a  surrender;  or  when  it  shall  exer- 
cise any  franchise  not  conferred  by  law:  2  Id.  583,  sec.  39.  By 
sees.  48  and  49,  p.  585,  the  nature  of  the  judgment  to  be  ren- 
dered is  different  in  the  two  different  modes  of  proceeding. 
Whenever  individuals  or  a  corporation  shall  be  found  guilty, 
either  of  usurping  or  intruding  into  any  office  or  franchise,  or  of 
unlawfully  holding,  judgment  of  ouster  shall  be  rendered,  and 
a  fine  may  be  imposed;  but  when  the  proceeding  is  against  a 
corporation,  and  a  conviction  ensues  for  misuser,  non-user,  or 
surrender,  judgment  of  ouster  and  of  dissolution  shall  be  ren- 
dered: which  is  equivalent  to  judgment  of  seizure  at  common 
law.  If,  therefore,  the  information  in  this  case  had  for  its  ob- 
ject to  oust  the  defendants  from  acting  as  a  corporation,  and  to 
test  the  fact  of  their  incorporation,  it  should  have  been  filed 
against  individuals;  if  the  object  was  to  effect  the  dissolution 
of  a  corporation  which  had  had  an  actual  existence,  or  to  oust 
Buch  corporation  of  some  franchise  which  it  unlawfully  exer« 
cised,  then  the  information  is  correctly  filed  against  the  corpo* 
ration.  The  distinction  is  well  exemplified  by  Sir  Robert  Saw- 
yer, in  The  King  v.  The  City  of  London,  cited  in  2  T.  B.  522. 
He  says  the  rule  is  this:  when  it  clearly  appears  to  the  court 
that  a  liberty  is  usurped  by  wrong,  and  upon  no  title,  judg- 
ment only  of  ouster  shall  be  entered.  But  when  it  appears 
that  a  liberty  has  been  granted,  but  has  been  misused,  judg- 
ment of  seizure  into  the  king's  bands  shall  be  given.  The 
reason  is  given:  that  which  came  from  the  king  is  returned 
there  by  seizure;  but  that  which  never  came  from  him,  but  was 
usurped,  shall  be  declared  null  and  void.  Judgment  of  ouster 
is  rendered  against  individuals,  for  unlawfully  assuming  to  be 
a  corporation.  It  is  rendered  against  corporations  for  exercis- 
ing a  franchise  not  authorized  by  their  charter.  In  such  case 
the  corporation  is  ousted  of  such  franchise,  but  not  of  being  a 
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corporation.  Judgment  of  seizure  is  given  against  a  corpora- 
tion for  a  forfeiture  of  its  corporate  privileges.  The  informa- 
tion in  this  case  is  therefore  not  the  proper  proceeding  to  call 
in  question  the  corporate  existence  of  the  defendants;  but  in 
so  far  as  it  seeks  to  oast  the  defendants  from  the  exercise 
of  any  franchise  not  granted  to  them,  it  is  appropriate. 
When,  therefore,  an  information  is  filed  under  the  revised  stat- 
utes against  a  corporation  by  its  corporate  name,  the  existence 
of  the  corporation  is  admitted;  or  rather,  that  it  once  had  a  legal 
existence.  This  brings  me  to  inquire  whether  the  defendants 
have  the  right  to  build  a  bridge  across  the  Hudson  river  at 
Troy,  as  a  part  of  their  railroad. 

The  first  section  of  the  act  incorporates  Stephen  Warren  and 
such  other  persons  as  should  thereafter  become  stockholders, 
and  creates  them  a  body  corporate  and  politic,  by  the  name  of 
''  The  Bensselaer  and  Saratoga  Railroad  Company,"  for  the 
purpose  of  constructing  a  single  or  double  railroad  or  way  from 
some  proper  point  in  the  city  of  Troy,  in  the  county  of  Rens- 
selaer, passing  through  the  village  of  Waterford,  in  the  county 
of  Saratoga,  to  the  village  of  Ballston  Spa,  in  said  county  of 
Saratoga.  The  thirteenth  section  declares  that  it  shall  not  be 
lawful  for  the  said  railroad  company  to  erect  any  bridge  across 
the  Hudson  river  within  two  miles  of  the  place  where  the  bridge 
belonging  to  the  president  and  directors  of  the  Union  bridge 
company  is  erected,  between  Lansingburgh  and  Waterford. 
From  these  two  sections  it  is  clear  that  the  railroad  to  be 
constructed  from  Troy  to  Ballston  Spa,  passing  through  the 
village  of  Waterford,  must  cross  the  Hudson  river;  and  the 
clause  prohibiting  the  company  from  erecting  a  bridge  within 
two  miles  of  the  Union  bridge  implies  an  authority  to  erect  one 
anywhere  in  the  most  direct  route  from  Troy  to  Waterford 
more  than  two  miles  from  the  Union  bridge.  If  the  court  can 
be  supposed  to  have  any  knowledge  of  these  localities,  either 
personally  or  from  public  statutes,  it  must  be  very  clear  that  a 
bridge  crossing  the  Hudson,  in  the  route  from  Troy  to  Water- 
ford, must  be  located  south  of  the  Union  bridge;  and  there  is 
nothing  in  the  charter  to  prevent  the  company  from  erecting 
such  bridge  directly  from  a  point  in  the  city  of  Troy  to  Green 
island,  as  a  part  of  the  railroad;  and  we  are,  on  this  occasion, 
at  liberty  to  infer  that  the  location  is  not  objectionable;  other- 
wise that  fact  would  have  been  shown  by  replication.  Had  the 
company  built  a  bridge  below  the  city  of  Troy,  in  the  direction 
of  the  city  of  Albany,-  it  would,  prima  facie^  not  be  such  a 
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bridge  as  is  contemplated  by  the  charter.  In  this  case  it  is 
Averred  to  be  in  the  direct  route  of  such  railroad.  If  there  ia 
in  the  charter  no  limitation  of  the  authority  thus  given,  the 
right  of  the  defendants  is  indisputable. 

The  thirteenth  section  already  referred  to  does  contain  a 
limitation  or  qualification  as  to  the  manner  in  which  streams 
are  to  be  crossed.     Whenever  it  shall  be  necessary,  for  the  con- 
Biruction  of  their  railroad,  tct  cross  any  stream  or  water-course, 
it  is  declared  to  be  lawful  for  the  company  to  cross  the  same; 
*'  but  the  corporation  shall  restore  the  stream  or  water-course, 
or  road,  street,  or  highway  thus  intersected,  to  its  former  state, 
or  in  a  sufficient  manner  not  to  have  impaired  its  usefulness." 
The  defendants,  in  their  plea,  claim  the  right  of  building  a 
bridge  as  part  of  their  railroad,  and  for  that  purpose  of  laying 
abutments  and  piers  in  the  river,  and  of  placing  timbers  there- 
on; but  leaving,  over  the  channel,  an  opening  for  a  draw,  to 
enable  vessels  to  pass  and  repass  the  same,  "  so  as  to  restore 
the  said  river  to  its  former  state,  or  in  a  sufficient  manner  not 
to  have  impaired  its  usefulness  as  a  public  navigable  river.'' 
This  allegation  in  the  plea  is  in  the  words  of  the  statute,  and 
is  a  strict  and  literal  compliance  with  it.     It  is  also  sufficiently 
explicit  to  have  enabled  the  plaintiffs  to  have  taken  issue  upon 
it,  if  they  had  chosen  to  do  so.     The  plea,  therefore,  contains 
a  full  answer  to  the  information,  and  is  good,  in  form  and  sub- 
stance. 

The  people  of  the  state  of  New  York  are  the  plaintiffs  in  this 
ease,  and  by  this  proceeding  have  called  upon  the  defendants 
to  show  by  what  authority  they  assume  to  do  certain  acts.  It 
would,  in  ordinary  cases,  be  sufficient  for  the  defendants  to 
show  that  their  acts  are  authorized  by  the  authority  of  law  and 
of  i\ie  plaintiffs.  Such  an  answer,  I  think,  is  sufficient  in  this 
€ase;  and  the  defendants  can  only  be  properly  called  upon  to 
answer  to  some  person  or  persons  entitled  by  a  license  to  navi- 
gate the  river,  to  compensate  in  damages  for  obstructing  the 
navigation,  or  by  some  other  proceeding  on  the  paii  of  such 
persons  to  abate  the  nuisance,  if  the  bridge  is  such.  As,  how- 
ever, the  opinion  of  the  court  seemed  to  be  desired  by  both 
parties  upon  the  constitutionality  of  the  law,  if  it  authorized 
the  erection  of  the  bridge,  and  as  that  question  was  ably  and 
elaborately  argued  by  counsel  on  both  sides,  it  can  not  be  im- 
proper briefly  to  express  an  opinion  on  the  constitutional 
question. 
By  the  constitution  of  the  United  States,  art.  I.,  see.  8,  sub. 
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8,  "  the  congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  In- 
dian tribes/'  and  by  subdivision  seventeen,  "  to  make  all  laws 
which  shall  be  necessary  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  constitution  in  the 
government  of  the  United  States,  or  in  any  department  or  officer 
thereof/'  In  February,  1793,  congress  passed  "  an  act  for  en- 
rolling and  licensing  ships  or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries,  and  for  regulating  the  same."  It 
has  been  decided,  in  the  case  of  CHbbona  v.  Ogden,  9  Wheat,  l, 
that  congress  has  the- exclusive  power  of  regulating  commerce 
among  the  several  states;  that  congress  has  power  also  to  regu- 
late navigation  in  the  waters  of  the  United  States,  which  are 
also  the  waters  of  individual  states;  and  that  the  statute  of  1793 
authorizes  vessels  licensed  under  it  to  carry  on  the  coasting  trade. 
In  the  case  of  The  Steamboat  Company  y,  lAvivgston,  3  Cow.  713, 
it  was  decided  that  the  coasting  trade  means  commercial  inter- 
course carried  on  between  different  districts  in  different  states; 
between  different  districts  in  the  same  state,  and  between  differ- 
ent places  in  the  same  district,  on  the  sea  coast  or  on  a  navigable 
river.  There  can  be  no  doubt,  therefore,  that  the  coasting 
trade  may  be  carried  on  beyond  the  bridge  in  question.  The 
information  charges  that  the  Hudson  river,  from  the  ocean  to 
the  city  of  <Troy,  and  above  it  to  the  villages  of  Lansingburgb 
and  Waterford,  is  an  arm  of  the  sea,  in  which  the  tide  ebbs  and 
flows,  and  for  forty  years  has  been  used  in  carrying  on  com- 
merce, in  pursuance  of  the  laws  of  the  United  States.  The 
place,  therefore,  where  the  bridge  is  built,  is  one  which  coasting 
vessels  have  a  right  to  pass,  and  where  any  obstruction  entirely 
preventing  or  essentially  impeding  the  navigation  would  be  un- 
lawful. « 

It  is,  however,  a  proposition  not  disputed,  that  but  for  the 
power  granted  by  the  constitution  to  congress,  the  state  legis- 
latures would  have  as  full  and  entire  control  over  the  waters 
of  their  several  states,  as  they  have  over  the  land.  It  follows, 
therefore,  without  the  declaratory  amendment  to  that  effect, 
that  the  states  reserve  all  power  not  granted  to  congress.  The 
entire  sovereignty  over  the  waters  of  the  states,  then,  vests  in 
congress  and  the  several  state  legislatures.  If  this  entire 
sovereignty  rested  in  one  government,  it  could  not  be  doubted 
that  such  government  might  authorize  the  erection  of  a  bridge 
across  navigable  waters,  if  the  business  and  intercourse  of  so- 
ciety required  sucn  an  accommodation.     The  only  objection  \» 
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the  exercise  of  sach  a  power  might  be,  that  the  iDJarj  to 
nayigation  might  ezoeed  the  benefits  to  be  deriyed  to  society 
otherwise  than  from  such  an  accommodation;  and  on  that 
point  the  sovereign  power  must  be  the  judge.  It  is  foi  the 
legislature,  and  the  legislature  alone,  to  judge  of  the  expedi- 
ency of  exercising  any  of  its  acknowledged  powers  in  any  given 
case.  I  think  I  may  safely  say,  that  a  power  exists  somewhere 
to  erect  bridges  over  waters  which  are  navigable,  if  the  wants 
of  society  require  them,  provided  such  bridges  do  not  essen- 
tially injure  the  navigation  of  the  waters  which  they  cross. 
Such  power  certainly  did  exist  in  the  state  legislatures,  before 
the  delegation  of  power  to  the  federal  government  by  the 
federal  constitution.  It  is  not  pretended  that  such  a  power 
has  been  delegated  to  the  general  government,  or  is  conveyed 
under  the  power  to  regulate  commerce  and  navigation;  it  re- 
mainsy  then,  in  the  state  legislatures,  or  it  exists  nowhere.  It 
does  exist,  because  it  has  not  been  surrendered  any  farther 
than  such  surrender  may  be  qualifiedly  implied — that  is,  the 
power  to  erect  bridges  over  navigable  streams,  must  be  con- 
sidered so  far  surrendered  as  may  be  necessary  for  a  free 
navigation  upon  those  streams. 

By  a  free  navigation  must  not  be  understood  a  navigation 
free  from  such  partial  obstacles  and  impediments  as  the  best 
interests  of  society  may  render  necessary.  For  example — a 
vessel  arrives  at  the  port  of  New  York  from  a  foreign  port; 
congress  has  the  exclusive  power  to  regulate  commerce  and 
navigation  with  foreign  nations;  the  vessel  arrived  has  sailed 
under  the  authority  of  the  laws  of  congress,  bat  she  is  met  at 
the  quarantine  ground — not  by  a  bridge  with  a  draw  which  she 
may  pass  in  half  an  hour,  but  by  a  mandate  from  the  state  au- 
thorities, stating  in  substance  that  the  conveniences  or  neces- 
sities of  the  people  of  the  port  which  tbe  ship  is  approaching, 
require  that  she  shall  remain  at  quarantine  one,  ten,  or  twenty. 
days,  according  to  circumstances — ^is  such  a  detention  uncon- 
stitutional? It  has  never  been  pretended.  The  contrary  has 
been  expressly  adjudged,  as  far  as  that  point  could  be  adjudi- 
cated, in  the  case  of  Oihbons  v.  Ogden.  Chief  Justice  Marshall 
says,  9  Wheat.  203:  *'  Inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  as  well  as  laws  for  regulating  the 
internal  commerce  of  a  state,  and  those  which  respect  turnpike 
roads,  ferries,  etc.,  are  component  parts  of  this  mass."  He 
had  just  spoken  of  "  that  immense  mass  of  legislation  which 
embraces  everything  within  tne  territory  of  a  state  not  surren- 
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dered  to  the  general  goTernment;  all  whicli  can  be  most  ad- 
▼antageously  exercised  by  the  states  themselves/'  It  is  here 
conceded  that  inspection  laws,  quarantine  laws,  health  laws, 
laws  regulating  internal  commerce,  laws  which  respect  tarn- 
pike  roads  and  ferries,  are  constitutional,  and  are  of  course  no 
infringement  of  the  powers  granted  to  the  general  government. 
The  chief  justice  adds  an  '*  etc."  after  the  word  ferries,  imply- 
ing that  there  were  other  subjects  of  a  similar  nature  in  his 
mind,  which  it  was  unnecessary  to  specify — and  what  is  more 
analogous  to  a  ferry  than  a  bridge,  for  which  a  ferry  is  but  a 
substitute?  I  have  already  stated  that  the  general  govern- 
ment and  the  state  government,  between  them,  possess  the 
sovereign  power;  and  the  sovereign  power  may  doubtless  build 
bridges  where  necessary.  It  has  been  correctly  said  that  the 
federal  constitution  is  a  grant  of  power,  while  the  state  con- 
stitutions are  limitations  of  power.  There  is  in  our  state  con- 
stitution no  limitation  of  the  power  to  build  bridges,  and  there 
is  in  the  federal  constitution  no  grant  of  such  a  power. 

There  can  be  no  question,  therefore,  that  the  state  legislature 
has  the  power  to  build  bridges  where  they  shall  be  necessary 
for  the  convenience  of  its  citizens.  The  right  must  be  so  exer- 
cised, however,  as  not  to  interfere  with  the  right  to  regulate 
and  control  the  navigation  of  navigable  streams.  Both  govern- 
ments have  rights  which  they  may  exercise  over  and  upon  nav- 
igable waters;  and  it  is  the  duty  of  both  so  to  exercise  their 
several  portions  of  the  sovereign  power,  that  the  greatest  good 
may  result  to  the  citizens  at  large.  It  is  the  right  and  the  duty 
of  the  general  government  to  adopt  such  measures  that  the 
commerce  and  navigation  of  the  country  shall  not  be  improperly 
obstructed;  and  it  is  the  duty  of  the  state  governments  to  afford 
their  citizens  all  the  facilities  of  intercourse  which  are  consist- 
ent with  the  interests  of  the  community,  and  which  shall  not 
obstruct  the  powers  granted  to  the  general  government.  It 
fortunately  happens,  that  in  the  particular  case  now  under  con- 
sideration there  is  no  necessity  for  collision.  The  maxim  "sic 
viere  tuo  ut  alienum  non  Icedas  "  is  the  rule  for  both  governments. 
A  bridge  with  a  draw,  which  shall  be  opened  free  of  expense 
for  every  vessel  sailing  under  a  license  as  a  coasting  vessel, 
affords  all  the  accommodations  necessary  for  citizens  \n  the 
vicinity  or  for  travelers,  and  does  not  impede  the  navigation  iu 
any  essential  degree.  The  case  of  Wilson  v.  The  Black  Bird 
Creek  Marsh  Company^  2  Pet.  245,  has  been  cited  and  relied  on 
by  the  counsel  on  both  sides  as  an  authority  having  a  bearing 
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upon  this  case.  The  company  sued  Wilson  and  others  in  the 
supreme  court  of  the  state  of  Delaware,  in  an  action  of  tres- 
pass,  for  breaking  a  dam  erected  by  them,  by  the  authority  of 
the  legislature  of  that  state,  across  the  Black  Bird  creek — a  nav- 
igable stream  which  flowed  through  a  marsh  on  the  banks  of 
the  Delaware  river.  The  defendants  pleaded  that  the  place 
where  the  trespass  was  committed  was  part  of  Black  Bird  creek — 
a  public  and  common  navigable  creek  in  the  nature  of  a  high- 
way, in  which  the  tide  flowed  and  reflowed;  that  they,  with 
their  sloop,  which  was  regularly  licensed  and  enrolled  accord- 
ing to  the  laws  of  the  United  States,  sailed  in  and  upon  the 
creek;  and  because  the  dam  had  been  unlawfully  erected,  and 
obstructed  the  navigation  of  the  navigable  creek,  therefore  they 
tore  it  up,  doing  no  unnecessary  damage. 

The  plaintiffs  demurred,  and  the  supreme  court  sustained  the 
demurrer  and  gave  judgment  for  the  plaintiffs.  The  court  of 
appeals  affirmed  the  judgment.  The  defendants  brought  a  writ  of 
error  to  the  supreme  court  of  the  United  States.  Mr.  Wirt,  who 
argued  for  the  Black  Bird  Creek  Marsh  company,  admitted  that 
the  creek  was  navigable  and  a  public  highway,  but  insisted  that 
the  legislature  of  a  state  may  stop  a  highway.  He  contended 
that  the  stream  in  question  remained  under  state  control, 
and  was  not  subject  to  the  laws  of  congress  regulating  com- 
merce; that  there  had  been  no  legislation  by  congress,  with 
which  the  company  had  interfered.  Ohief  Justice  Marshall 
says:  ''The  measure  authorized  by  the  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those  ac- 
customed  to  use  it.  But  this  abridgment,  unless  it  comes  in 
conflict  with  the  constitution  or  laws  of  the  United  States,  is  an 
affiur  between  the  government  of  Delaware  and  its  citizens,  of 
which  the  supreme  court  can  take  no  cognizance;  that  if  con- 
gress had  passed  any  act  regulating  commerce  in  those  creeks, 
the  court  would  feel  no  difficulty  in  saying  that  a  state  law, 
conflicting  with  the  law  of  congress,  would  be  void."  He  says 
expressly  that  the  power  of  congress  had  not  been  so  exercised 
as  to  affect  the  question,  and  on  that  ground  affirmed  the  judg- 
ment of  the  state  courts.  I  confess  I  do  not  see  why  the  law  of 
congress  did  not  have  an  operation,  if  the  vessel  was  navigating 
under  a  coasting  license,  and  was  making  a  voyage  for  commer- 
cial purposes  from  one  place  to  another  in  different  districts,  or 
in  the  same  district.  But  we  have  no  concern  with  the  pro- 
priety of  the  decision,  so  long  as  the  principle  is  clearly  avowed 
upon  which  it  was  decided.     According  to  that  principle. 
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the  defendants  in  this  case  would  have  no  right  to  build  an  im- 
passable dam  where  they  have  erected  a  draw-bridge.  The 
Hudson  river  is  admitted  by  the  pleadings  to  be  a  publie  navi- 
gable river;  it  is  of  course  subject  to  the  navigation  laws  of  con- 
gress, and  the  bridge  can  only  be  justified  upon  the  principles 
which  I  have  previously  endeavored  to  maintain.  There  is  a 
material  distinction  between  a  draw-bridge,  which  detains  a 
vessel  for  only  a  short  time,  and  a  dam  which  stops  the  naviga- 
tion entirely.  The  bridge  in  question  with  a  draw  is  no  greater 
obstruction  than  the  dam  erected  by  the  state  a  short  distance 
north  of  the  bridge,  but  still  south  of  the  villages  of  Lansing- 
burgh  and  Waterford.  That  dam  would  be  an  illegal  obstruc- 
tion but  for  the  lock  by  which  vessels  pass  it.  So  would  the 
bridge  without  a  draw;  but  having  a  draw,  it  is  no  greater  ob- 
struction than  the  dam  with  a  lock.  The  dam  was  built  by 
state  authority,  to  facilitate  the  internal  commerce  of  the  state. 
So  is  the  bridge  to  facilitate  internal  communications  and  inter- 
course— both  peculiar  objects  of  state  legislation. 

Instances  of  bridges  over  navigable  waters  are  very  numerous. 
There  are  such  bridges  in  the  vicinity  of  Boston,  and  there  ia 
one  in  the  district  of  Columbia,  between  Alexandria  and 
Georgetown.  Neither  the  federal  government  nor  the  federal 
judiciary  have  shown  any  disposition  to  act  otherwise  than  with 
all  proper  liberality,  in  the  exercise  of  the  powers  granted; 
nor  can  they  be  justly  charged  with  an  inclination  to  encroach 
upon  the  reserved  powers  of  the  states.  It  is  not,  I  apprehend, 
for  the  state  authorities  to  go  in  advance  of  the  federal  govern- 
ment, in  making  a  surrender  of  powers  not  claimed  by  the  fed- 
eral government,  and  which,  if  surrendered,  can  not  be  exer- 
cised at  all.  In  the  present  case  it  must  be  remembered  that 
neither  the  general  government,  nor  those  claiming  rights 
under  them,  have  contested  the  right  to  build  a  draw-bridge 
at  Troy.  Those  who  represent  the  people  of  the  state  of  New 
York  raise  this  objection  to  a  law  passed  by  their  own  repre- 
sentatives. 

I  hope  I  have  said  enough  to  vindicate  the  legislature  from 
any  attempt  to  exercise  powers  which  do  not  belong  to  them, 
and  to  show  that  the  act  to  incorporate  the  Bensselaer  and 
Saratoga  railroad  company  is  far  from  any  constitutional 
objection. 

Judgment  for  defendants  on  demurrer. 

Pleadings  and  Pboceedings  in  Quo  WARBANT0.-7The  writ  of  quo  war^ 
ratttOf  having  its  origin  at  some  unascertained  period,  early  in  the  history  of 
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the  common  law,  was  a  high  prerogatiye  writ  in  the  nature  of  a  writ  of 
right  for  the  king  against  one  who  nsurped  or  claimed  any  office,  franchise, 
or  liberty  of  the  crown,  to  inquire  by  what  authority  he  supported  his  claim, 
in  order  to  determine  the  right.  It  also  issued  in  cases  of  the  misuser  or 
non-user  of  a  franchise,  commanding  the  respondent  to  show  by  what  right, 
**quo  tcarranto,**  he  exercised  the  franchise,  having  never  had  any  grant  of 
it»  or  having  forfeited  it  by  neglect  or  abuse:  3  Bl.  Com.  262-264;  High  on 
Extra.  Rem.,  sec.  592.  If  the  respondent  could  not  establish  his  right,  the 
franchise  or  office,  as  it  might  be,  was  forfeited  to  the  crown.  As  many  of 
the  charters  under  which  the  franchises  were  claimed  had  been  destroyed  in 
the  numerous  insurrections  under  which  the  country  suffered,  or  had  been 
otherwise  lost,  sufficient  authority  for  the  exercise  of  the  royal  grants  could 
not  in  very  many  instances  be  shown,  and  the  crown  became  enriched  at  the 
expense  of  its  subjects.  The  writ  was  especially  calculated  to  subserve  the 
purposes  of  a  grasping  monarch,  as  the  right  of  the  respondent  to  his  office, 
Uberty,  or  franchise  was  heard  before  commissioners  of  the  king's  own 
appointing.  To  correct  the  abuse  of  the  royal  prerogative,  and  to  afford^some 
opportunity  for  a  fair  and  convenient  hearing,  the  statutes  of  Gloucester,  0 
Edw.  L,  1276»  and  de  quo  warranto  navurOf  18  Id.  1290,  were  passed.  These 
statutes  secured  the  right  of  a  trial  before  the  justices  on  their  circuits,  and 
confirmed  those  francluses  resting  in  prescription,  or  claimed  under  charter 
granted  within  the  time  of  Richard  L,  or  granted  prior  thereto  but  since  al- 
lowed. 

This  writ  was  of  a  civil  nature,  forfeiting  or  annulling  somo  franchise,  or 
ousting  the  respondent  from  its  exercise;  and  being  a  writ  of  right,  it  was 
conclusive  upon  the  crown.  These  features  of  the  proceeding,  together  with 
the  reason  that  with  the  discontinuance  of  justices  in  eyre,  2  Coke  Inst.  498, 
the  statute  18  Edw.  I.  lost  its  efficacy,  led  to  the  introduction  of  the  speedier 
remedy,  and  one  not  so  binding  on  the  crown,  of  informations  in  the  nature 
of  quo  warranto.  This  remedy  was  criminal  in  its  nature,  and  not  only  for* 
feited  the  usurped  or  misused  franchise  to  the  crown,  but  also  punished  the 
usurper.  like  the  original  writ  of  quo  warranto,  the  precise  date  of  the  ap« 
pearance  of  this  information  is  unknown.  It  grew  up  side  by  side  with  the 
older  writ  and  gradually  supplanted  it.  It  was  a  criminal  proceeding,  and 
warranted  the  imposition  of  a  fine  for  the  usurping  of  the  king's  liberties; 
Vat  the  fine  fell  to  a  nominal  amount,  and  the  information  existed  merely  as 
a  substitution  for  the  original  quo  warranto.  Thus  far  the  contest  in  respect 
to  a  given  franchise  was  carried  on  under  the  writ  of  quo  toarranto,  or  infor- 
mation  in  the  nature  thereof,  between  the  crown  and  its  subjects  only.  The 
province  of  the  information  was,  however,  greatiy  enlarged  by  the  statute  of 
9  Anne,  c  20,  1711,  which  gave  to  private  individuals  the  power  of  proceeding 
thereunder  against  any  one  who  had  unlawfully  usurped  or  intruded  into  any 
office  or  franchise.  This  act,  one  of  vast  importance,  is  preserved  in  sub- 
stance in  the  majority  of  the  states  of  the  union. 

The  procedure  therein  mapped  out  is  still  preserved,  and  is  expressed  in 
the  following  language:  "Sec.  4.  And  be  it  further  enacted  by  the  author > 
ity  aforesaid,  that  from  and  after  the  saM  first  day  of  Trinity  term,  in  case 
any  person  or  persons  shall  usurp,  intrude  into,  or  unlawfully  hold  and  exe- 
cute any  of  the  said  offices  or  franchises,  it  shall  and  may  be  lawful  to  and  for 
the  proper  officer  in  each  of  the  said  respective  courts,  with  the  leave  of  the 
courts  respectively,  to  exhibit  one  or  more  information  or  informations  in 
the  nature  of  a  quo  warranto^  at  the  relation  of  any  person  or  persons  desir- 
ing to  sue  or  prosecute  the  same,  and  who  shall  be  mentioned  in  such  infor- 
mation or  informations  to  be  the  relator  or  relators  against  such  person  or 
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persons  so  usurping,  intmding  into,  or  unlawfully  holding  and  executing 
any  of  the  said  offices  or  franchises,  and  to  proceed  therein  in  such  manner 
as  is  usual  in  cases  of  information  in  the  nature  of  a  quo  warranto;  and  if  it 
shall  appear  to  the  said  respective  courts  that  the  several  rights  of  divers 
persons  to  the  said  offices  or  franchises  may  properly  he  determined  on  one 
information,  it  shall  and  may  he  lawful  for  the  said  respective  courts  to  give 
loave  to  exhibit  one  such  information  against  several  persons,  in  order  to  try 
their  respective  rights  to  such  offices  or  franchises,  and  such  person  or  persons 
against  whom  sach  information  or  informations  in  the  nature  of  &quo  warranto 
shall  be  sued  or  prosecuted  shall  appear  and  plead  as  of  the  same  term  or  sessions 
in  which  the  said  information  or  informations  shall  be  filed,  unless  the  court 
where  such  information  shall  be  filed  shall  give  further  time  to  such  person 
or  persona  against  whom  such  information  shall  be  exhibited  to  plead;  and 
such  person  or  persons  who  shall  sue  or  prosecute  such  informatioti  \,r  infor- 
mations in  the  nature  of  a  quo  warranto  shall  proceed  thereupon  with  the 
most  convenient  speed  that  may  be;  any  law  or  usage  to  the  contrary  thereof 
in  anywise  notwithstanding." 

Prior  to  this  act  the  information  was  exclusively  a  prerogative  remedy, 
employed  to  punish  a  usurpation  of  the  privileges  of  the  crown,  and  in  this 
respect  resembled  the  writ  of  quo  warranto.  It  was  filed  on  the  attomey- 
generaVs  own  motion,  and  did  not  depend  upon  the  permission  of  the  court. 
So  far  as  it  may  still  be  employed  for  this  purpose,  it  no  doubt  may  still  be 
resorted  to  without  leave  asked:  Darlcy  v.  Queen,  12  01.  &  Fin.  520.  But 
where  it  is  used  to  determine  rights  of  private  individuals  other  reasons 
come  in.  Here  the  machinery  of  the  government  is  set  in  motion  on  the 
relation,  as  it  is  called,  of  a  private  person.  The  crown  officer's  name  is  used 
because  the  proceeding  is  supposed  to  interest  the  public  as  well  as  the  in- 
dividual relator;  and  to  guard  against  imposition  upon  the  government,  and 
to  prevent  the  interference  of  persons  actuated  by  improper  motives,  the 
permission  of  the  court  was  first  to  be  obtained  beforo  the  information  oould 
be  filed.  This  distinction  is  still  preserved,  where  statutory  modifications 
hjive  not  established  another  rule.  It  can  be  very  easily  understood,  how- 
ever, that  in  this  country,  where  the  people  have  so  prominent  a  part  in  the 
filling  of  offices,  a  relator  would  not  be  wanting  in  case  of  a  usurpation,  so 
that  the  proceeding  by  the  attorney-general  on  his  own  motion  has  beta 
rendered  rare. 

Such  being  the  nature  and  origin  of  the  writ  of  quo  warranto  and  the  in  • 
formation  in  the  nature  thereof,  it  is  proper  to  consider  in  what  cases  th^ 
proceeding  may  be  now  resorted  to,  before  passing  to  an  examination  of  the 
pleading  and  practice  therein.  Some  confusion  may  arise  in  reading  the 
cases  by  meeting  with  the  use  of  the  expression  "writ  of  quo  warranto  " 
where  the  information  is  plainly  meant.  But  the  older  process  has  so  long 
been  discontinued,  and  the  phrase  by  which  the  substituted  proceeding  is 
known  is  so  cumbersome,  that  courts  often  make  no  discrimination,  and  use 
the  term  **quo  warranto  "  where  "information  in  the  nature  of  a  quo  war- 
ranlo  **  is  meant.  In  fact  it  has  been  decided  by  some  of  our  courts  that 
these  terms  are  synonymous:  State  v.  We^t  Wisconsin  /?.  Co,,  34  Wis.  197; 
State  V.  Gleason,  12  Ma.  190.  Although  in  others  the  distinction  is  still 
preserved:  State  v.  St.  Louis  Ins.  Co.,  S  Mo.  330;  State  v.  Stong,  25  Id.  55f>: 
StatB  V.  Ashlctf,  1  Ark.  279,  513;  State  v.  Johnson,  26  Id.  281. 

As  was  before  observed,  the  quo  warranto  at  common  law  was  used  to 
redress  an  intrusion  into  or  usurpation  of  the  offices  or  franchises  of  thd  king. 
The  statute  of  9  Anne  is  said  by  Lord  Mansfield,  in  R(^  v.  Corporution  ^ 
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Carmartkenf  2  Burr.  869,  to  have  been  "calculated  only  against  individuals 
usurping  offices  or  franchises  in  corporations,  and  not  against  any  corporation 
itself  as  a  body;'*  and  that  an  information  in  the  nature  of  a  quo  warranto 
could  not  be  brought  against  a  corporation  as  snch,  except  in  the  name  of  the 
attorney-general  on  behalf  of  the  crown.  Under  the  writ,  and  the  information 
which  supplanted  it,  these  three  classes  of  usurpations  or  intrusions  might  be 
redressed;  those  of  public  offices,  by  private  corporations  and  by  municipal 
oorporations. 

With  Hbspect  to  what  Offices  webb  Pitblio  in  the  sense  that  would 
warrant  the  issuance  of  an  information  for  usurping  or  intruding  into  them, 
it  was  contended,  in  the  leading  case  of  DarUy  v.  Queen^  12  01.  &  Fin.  520, 
that  those  only  were  intended  which  could  lawfully  be  enjoyed  by  grant  from 
the  crown.  But  it  was  there  decided  that  the  information  would  lie  "  for 
usurping  any  office,  whether  created  by  charter  alone  or  by  the  crown,  with 
the  consent  of  parliament,  provided  the  office  be  of  a  public  nature,  and  a 
substantive  office,  and  not  merely  the  function  or  employment  of  a  deputy  or 
servant,  held  at  the  will  and  pleasure  of  others."  Illustration  was  found 
in  decisions  concerning  the  following  subordinate  offices:  Bailiff  of  a  court 
leet:  The  King  v.  Bingliam,  2  East,  308;  or  of  a  borough:  The  King  v.  High- 
more,  1  Dow.  &  Ry.  438;  a  constable:  The  King  v.  Ooudge,  2  Str.  1213;  The 
King  v.  Frandiard,  Id.  1149;  the  steward  of  a  court  leet:  The  King  v.  HtU§* 
ton,  1  Id.  621;  and  registrar  and  clerk  of  a  court  of  requests:  Tlie  King  v. 
Hall,  1  Bam.  &  Cress.  123.  And  as  against  a  usurpation  of  the  following 
officers  the  information  has  lain  in  this  country:  CJounty  clerk:  People  v. 
Miles,  2  Mich.  348;  county  treasurer:  Clark  y.  People,  15  IlL  217;  sheriff: 
People  V.  Alayworm,  5  Mich.  146;  Commonwealth  v.  Walter,  83  Pa.  St.  105; 
S.  C.,  24  Am.  Rep.  154;  lieutenant-governor:  State  v.  Gleason,  12  Fla.  265; 
governor:  Attorney-general  v.  Barstow^  4  Wis.  567;  city  marshal:  State  v. 
Lupton,  64  Mo.  415;  judge  of  probate  court  and  his  clerk:  People  v.  Heaton^ 
77  N.  C.  18;  United  States  v.  Lockwood,  1  Pinn.  359;  pilot:  Palmer  v.  W^od" 
bury,  14  Cal.  43;  State  v.  Jones,  16  Fla.  306;  members  of  board  of  assessment 
and  revision  of  taxes:  State  v.  Hammer,  42  N.  J.  L.  (13  Vr.)  435;  tax  collector: 
Hyde  v.  State,  52  Miss.  665;  People  v.  Callaghan,  83  111.  128;  school  district 
clerk:  State  v.  Jenkins,  46  Wis.  616;  mayor:  People  v.  Thacher,  55  N.  Y.  525; 
S.  C,  14  Am.  Rep.  312;  Commonwealth  v.  Jones,  12  Pa.  St.  365;  school  di- 
rector: State  v.  Boat,  46  Mo.  528;  elector  of  president  and  vice-president, 
proceeding  being  had  in  the  name  of  the  Urited  States:  State  v.  Bowen,  8  S. 
C.  400;  associate  judge  of  territorial  supreme  court,  in  which  case  the  name 
of  the  United  States  must  be  used  also:  Territory  v.  Lockwood,  3  Wall.  236. 

Ai^ainst  officers  holding  military  offices,  the  information  has  been  sustained; 
as  the  major-general  of  the  militia  of  Rhode  Island:  StcUe  v.  Broum,  5  R.  I. 
1;  deputy  adjutant-general  in  the  state  militia:  State  v.  Utter,  2  Green  Law, 
84;  biigatlicr-^^cneral  in  Pennsylvania  volunteers:  Commontuealth  v.  SmaU, 
26  Pa.  St  31;  captain:  State  v.  Wadkins,  1  Rich.  42,  per  Richardson,  J.,  in 
his  dissenting  opinion.  The  majority  of  the  court  in  this  last  case  were  of 
opinion  that  the  law  having  created  a  court  of  inquiry  for  the  settlement  of 
disputed  questions  in  regard  to  the  election  of  military  officers,  the  informa- 
tion in  the  nature  of  a  quo  warranto  would  not  lie.  Preserving  the  distinc- 
tion already  noticed,  as  to  what  is  a  public  office,  the  information  has  been 
denied  when  asked  to  remove  officers  of  a  corporation,  who  hold  their  posi- 
tions at  the  will  of  the  directors:  People  v.  Hm%  1  Lans.  202;  or  under  ap-- 
pointment  by  a  governor  for  an  uncertain  time:  State  v.  Champlin,  2  Bail. 
220.     An  interesting  question  arose  in  Slate  v.  PauU  4  Stew.  &  P.  40.    Under 
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the  oonatitation  of  Alabama^  the  general  assembly  was  empowered  to  appoint 
oircnit  judges.  At  one  of  its  sessions  the  assembly  created  a  new  dicnit, 
and  appointed  the  respondent,  one  of  its  own  members,  the  jndge.  The 
conrt  refused  to  entertain  jurisdiction  of  the  information,  on  the  broad  ground 
that  such  an  act  would  belan  improper  interference  with  the  legislative  de- 
partment of  the  government,  Judge  Safifold  saying:  "A  judicial  decisiozi 
vacating  the  present  appointment  would  constitute  a  virtual  requisition  on 
a  different  department  to  proceed  to  a  reappointment;  this  might  be  refused; 
a  collision  between  the  departments  be  created,  a  consequence  of  which  would 
be  to  obstruct  or  deny  the  administration  of  common  justice."  In  this  coun- 
try the  information  will  not  be  granted  after  the  expiration  of  the  term  of 
office:  High  Ex.  Rem.,  sec.  633.  It  is  moreover  a  fundamental  principle 
that  there  must  be  a  user  of  the  office  before  the  respondent  can  be  proceeded 
Against  by  an  information:  People  v.  CaUaghan^  83  IlL  128.  But  taking  the 
oath  of  office  is  a  sufficient  user:  Id.  Or  exercising  the  functions  of  the  office 
without  having  qualified:  Hyde  v.  Staie,  52  Miss.  665. 

The  Misuser  or  Usurpation  bt  a  Private  Corporation  of  any  fian- 
chises  has  from  the  earliest  times  been  corrected  by  thei  writ  of  quo  warranto 
or  by  the  information.  A  franchise  being  a  portion  of  the  royal  prerogative 
existing  in  the  hands  of  a  subject,  to  misuse  or  usurp  this  delegated  right  is 
a  clear  infringement  in  which  the  sovereign  is  directly  interested.  On  this 
ground  the  remedy  under  consideration  was  and  still' is  resorted  to:  People  v. 
Utica  Ins.  Co.,  8  Am.  Deo.  243  and  note;  S.  C,  15  Johns.  353;  State  v.  MU- 
waukee  L.  8.  d&  W.  By.  Co.,  45  Wis.  579;  StaU  v.  Barron,  57  N.  H.  498; 
Commonwealth  v.  Commercial  Bank,  28  Pa.  St.  383,  where  it  is  said,  p.  389, 
to  be  well  settled  "  that  it  is  a  tacit  condition  of  a  grant  of  incorporation  that 
the  grantees  shall  act  up  to  the  end  or  design  for  which  they  were  in- 
corporated, and  hence  through  neglect  or  abuse  of  its  franchises  a  corpora- 
tion  may  forfeit  its  charter  as  for  condition  broken."  And  further  on  it  is 
stated  that  '*it  may  be  affirmed  as  a  general  principle. that  where  there  has 
been  a  misuser  or  a  non-user  in  regard  to  matters  which  are  of  the  essence  of 
the  contract  between  the  corporation  and  the  state,  and  the  acts  or  omissions 
complained  of  have  been  repeated  and  willful,  they  constitute  a  jast  ground 
of  forfeiture."  This  is  the  accepted  law:  High  Ex.  Rem.,  sec.  648.  But 
courts  do  not  favor  this  means  of  redressing  the  abuse  of  corporate  powers, 
and  will  refuse  to  countenance  it  where  there  is  other  ample  remedy:  State 
V.  Commercial  Bank,  10  Ohio,  535;  People  v.  Hillsdale  ^ib  ClMUiam  T.  Co,,  2 
Johns.  190,  or  where  the  abuse  is  doubtful.  In  respect  to  the  appL>*ation  of 
the  information  to  the  case  of  a  usurpation  of  an  'office  in  a  private  ct^rpora- 
tion,  Chief  Justice  Tilghman  expresses  an  opinion  in  Common%oealUi  v.  Arri" 
son,  15  Serg.  &  R.  127,  which  represents  the  prevailing  rule  in  this  country 
(High  on  Ex.  Rem.,  sea  653):  "  I  strongly  inclino  to  the  opinion  that  in  all 
cases  where  a  charter  exists,  and  a  question  arises  concerning  the  exercise  of 
an  office  claimed  under  that  charter,  the  court  may  in  its  discretion  grant 
leaVe  to  file  an  information.  Because  in  all  such  cases,  although  it  can  not 
be  strictly  said  that  any  prerogative  or  franchise  of  the  commonwealth  has 
been  usurped,  yet,  what  is  much  the  same  thing,  the  privilege  granted  by  the 
commonwealth  has  been  abused.  The  party  against  whom  the  information 
is  prayed  has  no  claim  but  from  the  grant  of  the  commonwealth,  and  an  un- 
founded claim  is  a  usurpation  under  pretense  of  a  charter  of  a  right  never 
granted."    So  also  State  v.  Hunton,  28  Vt.  694. 

Although  as  against  MaNiciPAL  Corporations,  an  information  in  the 
nature  of  a  quo  warranto  wiU  lie,  yet  in  this  country  it  is  very  little  employed 
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for  that  purpose.  With  us  municipalities  exist  for  the  benefit  of  the  people, 
And  courts  are  not  inclined  to  take  away  the  charters  because  of  the  miscon- 
duct of  officers  thereunder.  But  where  the  municipal  corporation  never  had 
any  legal  existence,  but  usurped  the  prerogatives  and  franchlBes  of  one,  the  in- 
formation is  needed,  and  has  been  allowed.  In  State  v.  Bradford,  32  Vt.  50, 
there  was  a  usurpation  of  this  character,  the  village  of  Bradford  not  having  been 
created  as  provided  by  law.  Says  Chief  Justice  Redfield:  "  When  the  corpora- 
tion is  of  a  public  character,  like  a  town  or  village,  which  constitute  integral 
portions  of  the  sovereignty  itself,  there  is  more  propriety  in  visiting  the  usurp- 
ation of  these  important  functions  of  sovereignty  with  this  formal  denial  of  their 
right  to  exercise  such  usurpation,  than  in  the  case  of  a  mere  private  cor- 
poration; but  the  law  seems  to  be  the  same  in  either  case."  And  see  Dill. 
Mun.  Corp.,  c.  21;  State  v.  Miller,  66  Mo.  328.  A  question  upon  which  there 
is  a  diversity  of  opinion  is  in  regard  to  the  power  of  the  courts,  through  the 
medium  of  an  inf onnation,  to  contest  the  legality  of  a  member's  place  in  a  city 
council  board.  Many  of  the  city  charters  make  the  supervisors  or  council- 
men  judges  of  the  qualifications  of  its  own  members.  In  some  states.  People 
V.  Meisker,  47  CaL  524;  StaU  v.  TomUnson,  20  Eans.  692,  informations  to 
question  the  title  of  members  of  such  bodies  have  been  decided  not  to  lie; 
whereas  in  other  states.  Commonwealth  v.  Allen,  70  Pa.  St.  465;  People  v. 
Hallf  80  N.  Y.  117,  the  opposite  view  is  entertained. 

Pabtiss  to  the  Proceeding. — Having  seen  in  what  instances  the  informa- 
tion and  the  writ  of  quo  warranto  may  lie,  the  procedure  thereunder  next 
commands  attention.  The  law  officer  of  the  sovereign  must  be  a  party  plaint- 
iff to  represent  the  rights  of  the  public.  Where  the  proceedings  were  set  in 
motion  by  some  private  individual,  he  also  must  be  named  as  the  one  on 
whose  relation  the  information  is  filed.  Prior  to  9  Anne,  the  title  to  public 
offices  was  contestable  only  by  the  king,  and  by  his  attorney-general  the  pro- 
oeedinjvs  therefor  were  taken.  This  act  gave  private  relators  the  power  to 
raise  the  question  of  an  incumbent's  title,  and  the  relator  was  required  to  be 
named  in  the  information,  although  brought  in  the  name  of  the  crown  officer. 
As  to  franchises,  where  the  proceedings  are  against  the  existence  of  the  cor- 
poration, the  public  officer  alone  is  entitled  to  file  the  information;  it  can 
not  lie  at  the  relation  of  an  individval.  But  to  contest  an  office  in  a  corpora- 
tion, an  information  at  the  relation  of  some  private  person  may  be  granted. 
These  positions  ar^  settled  where  not  altered  by  statutory  modification.  To 
entitle  one  to  act  as  relator,  he  must  have  some  interest  in  the  office  or  fran- 
chise: State  V.  Vail,  53  ^o.  97,  109.  The  mere  interest  of  a  private  citizen  is 
not  enough  to  put  a  private  corporation  on  its  defense  to  the  remedy  in  ques- 
tion: State  V.  Pater  son  and  H.  T.  Co,,  1  Zab.  9.  And,  though  for  private 
and  peculiar  injury  within  its  scope,  it  might  lie  at  the  relation  of  an  indi- 
viduiUl,  it  would  not  be  granted  to  dissolve  a  corporation:  Murphy  v.  Farm-' 
€1^8  Bank,  20  Pa.  St.  •  415.  To  contest  the  title  of  a  committee  on  the 
revision  of  taxes,  a  citizen  has  standing  as  a  relator,  and  generally  where  the 
office  is  a  public  one:  State  v.  Hammer  (13  Vr.),  42  N.  J.  L.  436.  Two  or 
more  persons  claiming  different  offices  can  not  unite  in  the  same  proceeding: 
People  V.  De  MiU,  15  Mich.  164.  On  the  principle  that  the  quo  warranto  is  for 
usurping  a  royal  prerogative,  the  proceeding  must  be  in  the  name  of  the  power 
ttom  which  the  tianchise  comes.  Therefore,  the  United  States  is  the  proper 
plaintiff  where  the  contest  is  concerning  the  office  of  associate  judge  of  a  ter- 
ritory: Territory  v.  Lockwood,  3  WalL  236;  or  of  presidential  elector:  State 
T.  Bowen,  8  S.  C.  40a 

As  parties  defendant  there  may  be  joined  all  the  contestants  to  an  offiosw 
Dao.  Vol.  1JCL-4 
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ThiB  is  permitted  by  the  statute  9  Anne,  and  is  recogmztd  as  preventing 
litigation  in  most  of  the  state  enactments  on  the  subject.  With  respect  lo 
parties  defendant  in  cases  of  corporations,  the  principal  case  lays  down  a 
rule  regarded  as  correct  by  subsequent  decisions:  If  the  object  of  the  inform 
mation  is  to  oust  the  defendants  from  acting  as  a  corporation,  and  to  test  the 
fact  of  their  incorporation,  it  should  be  filed  against  the  individuals;  if  the 
object  is  to  effect  the  dissolution  of  a  corporation  which  has  had  an  actual 
existence,  or  to  oust  such  corporation  of  some  franchise  which  it  has  unlaw- 
fully exercised,  then  the  information  is  correctly  filed  against  the  corpora- 
tion. And  so  State  v.  Barron,  57  N.  H.  498;  Scrafford  v.  Gladwin  Connty 
Svpertfiaora,  41  Mich.  647;  Peoples,  Clark,  70  N.  Y.  618. 

Where  the  Information  is  to  be  Filed  on  the  Relation  of  some  one» 
leave  of  the  court  must  first  be  had.  This  is  expressly  required  by  9  Anne^ 
which  first  recognized  the  right  of  individuals  to  act  as  the  moving  party  in 
the  information.  But  where  the  proceedings  are  instituted  by  the  attorney- 
general,  ex  officio  and  without  any  relator,  the  information  is  filed  as  of  oourBe» 
without  leave  of  the  court:  ComnumweaUk  v.  WaUtr,  83  Pa.  St.  105;  State  v. 
VaXl,  53  Mo.  97;  High  Ex.  Rem.,  sec.  707.  It  was  the  early  practice  of  the 
courts  to  grant  the  application  for  leave  to  bring  the  information  almost  as 
a  matter  of  course,  but  the  growing  frequency  of  the  proceeding  induced  aa 
examination  into  the  merits  of  the  applications,  and  led  to  the  exercise  of  % 
discretion  in  the  premises  which  gave  rise  to  the  now  well-settled  rule,  that 
the  granting  of  these  applications  rests  in  the  sound  discretion  of  the  court: 
People  V.  Waite,  70  111.  25;  CommomoeaUh  v.  Arriaon,  15  Serg.  &  R.  133; 
People  v.  Sweeting,  2  Johns.  183;  State  v.  TrJioe,  7  Rich.  240;  State  v.  Tolan 
(4  Vr.),  33  N.  J.  L.  195;  StaU  v.  CentervUle  Bridge  Co.,  18  Ala.  678;  State  y. 
Fisher,  28  Vt.  714;  and  this  although  there  maybe  defect  in  the  respondent's 
title:  State  v.  Tolan,  33  N.  J.  L.  (4  Vr.)  195. 

The  Method  Pursued,  in  Obtaining  Leave  to  File  the  Information,  is 
to  present  to  the  court  a  petition  or  motion  based  on  affidavits;  whereupon  an 
order  is  directed  to  the  defendant  to  show  cause  why  the  information  should 
not  be  filed:  People  v.  Waite,  70  HI.  25;  People  v.  Bichardeon,  4  Cow.  103 
and  note;  People  v.  TibbUts,  Id.  383;  People  v,  Shnto,  14  III.  476;  The  King 
V.  Symons,  4  T.  R  221;  United  States  v.  Lockwood,  1  Pinn.  365.  This  is  the 
better  practice,  and  that  which  is  generally  adopted  where  statutes  do  not 
otherwise  direct  But  leave  to  file  the  information  may  be  asked  in  the  first 
instance  without  a  rule  to  show  cause,  where  notice  of  the  motion  is  given^ 
and  sufficient  time  allowed  to  the  defendant  to  prepare  affidavits  in  opposi- 
tion to  the  information:  State  v.  Burnett,  2  Ala.  (N.  S.)  140.  And  a  similar 
practice  was  adopted  in  State  v.  Oummereall,  24  K.  J.  Li.  (4  Zab.)  529,  whera 
leave  to  file  the  information  was  granted  in  the  first  instance,  and  a  rule  on 
the  defendant  to  plead  was  entered  at  the  same  time.  This  course  is  perhaps 
prefefable  where  the  case  is  urgent  and  delay  is  sought  to  be  avoided.  The 
court  would  have  power  to  extend  the  time  to  prepare  affidavits  if  the  notice 
of  motion  was  not  seasonably  given.  The  affidavits  of  the  prosecutor  should 
be  positive,  and  not  on  information  and  belief:  The  King  v.  NewUng,  3  T.  R. 
316;  and  should  a  material  fact  omitted  therein  appear  from  the  respondent's 
affidavit,  the  prosecutor  may  avail  himself  thereof:  Bex  v.  Mein,  Id.  696. 
But  affidavits  on  information  and  belief  will  be  sufficient  where  the  matter  of 
hearsay  and  belief  goes  not  to  the  validity  of  the  title,  but  merely  to  the 
fact  of  the  party  having  exercised  the  office:  The  King  v.  Sli/the,  6  Bam.  ft 
Cress.  240.  Upon  the  hearing  of  the  rule  to  show  cause,  the  defendant  may 
give  counter  affidavits:  People  v.   Waite,  70  111.  25.     Unless  the  defendant's 
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affidayits  be  ench  as  to  pat  the  matter  beyond  dispate,  the  court  will  make 
the  rule  absolute  for  the  information,  in  order  that  the  qnestion  oonceming 
the  right  may  be  properly  determined:  BolL  N.  P.  210  a;  UnUed  States  y. 
Loekwood,  1  Finn.  359;  State  v.  BurneU,  2  Ala.  140. 

Thx  IirvoBMATiON. — ^The  peculiarity  of  the  proceeding  has  led  to  some 
diversity  in  regard  to  the  manner  of  pleading  which  ought  to  be  adopted. 
The  information,  criminal  in  form,  is  now  almost  wholly  confined  to  the  set- 
tlement of  controversies  of  a  civil  nature.  Some  of  the  courts  insist  npon 
observing  the  forms  of  criminal  law  in  the  pleadings,  according  to  the  local 
forms  of  indictment,  and  pronounce  a  departure  therefrom  fatally  defective: 
UnUed  Slates  v.  Lochwood,  3  Wall.  236;  Donnelly  v.  People^  11  111.  552; 
Wight  v.  People^  15  Id.  417;  Lavalle  v.  People,  68  Id.  252;  whereas  others 
prefer  that  the  pleadings  should  conform  to  the  principles  and  rules  appli- 
eable  to  civil  actions,  as  far  as  is  possible.  This  view  is  favored  by  High 
Ex.  Leg.  Bem.,  sec.  710,  and  is  adoptad  in  State  v.  Kup/erle,  44  Mo.  154» 
saying  that  the  "information,  answer,  and  reply  are  subject  to  the  roles 
governing  corresponding  pleadings  in  strictly  civil  cases — the  information  in 
this  regard  answering  to  the  petition  in  civil  suits."  So  also  State  v.  Com* 
mercial  Batdi,  10  Ohio,  535;  People  v.  Richardson^  4  Cow.  97,  in  note;  Com* 
mottwealthv.  Commercial  Bank,  28  Pa.  St.  383. 

The  attorney-general  may  disclose  in  his  information  the  specific  ground  of 
forfeiture,  and  in  some  states  they  are  required  to  be  set  out  in  a  direct  and 
traversable  form:  Attorney-general v,  Petersburg B.  li,  Cb.,  Olred.  456;  People 
V.  Manhattan  Co,,  9  Wend.  351;  People  v,  Kingston  Co.,  23  Id.  193;  Van 
Biper  V.  Parsons,  40  N.  J.  L.  (11  Vr.)  1;  or  the  charge  may  be  general.  The 
plea  then  disclaims  or  justifies,  and  the  replication  sets  out  the  specific  acts 
or  omissions  upon  which  it  is  supposed  the  forfeiture  has  occurred:  Common- 
wealth  V.  Commercial  Bank,  28  Pa.  St.  383;  StaZe  v.  Commercial  Bank,  10 
Ohio,  535.  This  latter  course  is  conceded  even  in  6  Iredeirs  Law,  supra,  to 
be  the  correct  proceeding  in  the  absence  of  statutory  alterations.  The  in- 
formation need  not  set  out  the  titlo  of  the  government  or  of  the  relator,  for 
the  source  of  the  franchise  being  in  the  sovereign,  the  respondent  must  at  all 
times  be  prepared  to  show  bow  ho  became  entitled  thereto:  People  v. 
Ridgehy,  21  III.  66;  StaU  v.  Gleason,  12  Fla.  265;  People  v.  Thacher,  65  N. 
Y.  525;  14  Am.  Rep.  312.  But  in  State  v.  Boal,  46  Mo.  528,  it  is  explained 
that  where  the  relator  himself  seeks  the  possession  of  the  office,  allegations 
of  his  eligibility  and  title  are  necessary.  It  is  also  stated  in  People  v.  Tfuicher^ 
supra^  that  judgment  against  the  defendant,  without  proof  of  title  by  the  re- 
lator, wiU  not  entitle  him  to  the  office.  For  insufficiency  of  the  allegations,  the 
defendant  ought  to  demur:  State  v.  Boat,  46  Mo.  528;  People  v.  Palmer,  14 
Cal.  43;  Commonwealth  v.  Commercial  Bank,  28  Pa.  St.  383;  Territory  v. 
Lockwoodf  3  WalL  236.  The  commonwealth  is  entitled  to  amend  the  infor- 
mation either  on  or  before  the  trial:  Commonvoealih  v.  Commercial  Bank,  28 
Pa.  St.  383;  and  a  motion  to  quash  for  mere  formal  defects  will  not  be  en- 
tertained: Id.;  People  v.  Bidiardson,  4  Cow.  109,  in  note. 

At  thb  Ancient  Common  Law  the  Process  Issuino  upon  the  writ  of  quo 
warranto  to  bring  the  defendant  into  court  was  a  summons,  and  upon  defaiAt, 
the  liberties  and  franchises  in  question  were  seized;  but  on  the  information  the 
attorney -general  proceeded  either  by  venire  facias  and  distringas  or  by 
subpcena  and  attachment  i  State  v.  Hunton,  28  Vt.  594;  People  v.  Richardson^ 
4  Cow.  100.  Unless  the  court  acquire  jurisdiction  of  the  defendant,  his 
privileges  can  not  be  taken  frotn  him.  The  appearance  pursuant  to  the  order 
to  show  cause  is  not  an  appearance  upon  the  information:   Commonwealth  v. 
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Sprenger,  5  Binn.  353.  Jurisdiction,  says  the  court,  in  Ilambleton  v.  People^ 
44  HL  458,  459,  can  be  acquired  **  only  by  service  of  a  writ  under  the  seal  of 
the  court,  and  running  in  the  name  of  the  people." 

The  Defendant  must  either  Justify  or  Disclaim;  not  guilty  and  nam 
ttaurpaint  are  not  good  pleas,  they  being  no  answer  to  the  charge  to  show  by 
what  warrant  or  authority:  Bull.  N.  P.  211,  a;  StoUe  v.  Utter,  14  N.  J.  L.  (2 
Green)  84;  StaU  v.  Barron,  57  N.  H.  498;  TIL  A  By,  Co,  v.  People,  84  111.  426. 
And  if  he  seeks  to  justify,  he  must  set  forth  facts  which,  if  true,  would  vest 
the  legal  title  in  him:  State  v.  Harris,  3  Ark.  570;  Clarh  v.  People,  15  DL 
217;  State  v.  Jones,  16  FU.  306;  People  v.  Rtchardson,  4  Cow.  113,  in  note, 
where  forms  are  collected,  showing  that  the  defendant  may  plead  as  to  part, 
and  disclaim  as  to  part.  And  under  the  32  Greo.  IIL,  c.  58,  sec.  2,  and  the 
statutes  in  some  of  the  states,  he  may  set  forth  as  many  defenses  as  he  has: 
People  V.  Stratton,  28  Oal.  382.  After  plea,  the  attorney-general  demurs  or 
replies,  and  the  subsequent  proceedings  are  in  the  same  manner  as  in  civil 
actions:  People  v.  Richardaon,  4  Cow.  118.  The  issues  of  fact  raised  upon 
the  information  may  bo  tried  by  a  jury:  Commonioealili  v.  Walter,  83  Pa.  St. 
105;  People  v.  Albany  <Jt  SusqueJianna  R.  /?.  Co.,  67  N.  Y.  161;  State  \.  Allen, 
5  Kans.  213.  But  in  State  v.  Johnson,  26  Ark.  281,  291,  the  court  argues 
from  the  fact  tliat  an  act,  3  Creo.  11.,  c.  25,  was  specially  passed,  giving  the 
king  or  respondent  the  right  to  demand  a  jury,  that,  prior  to  that  time,  the 
right  did  not  exist,  and  consequently  decided  that  respondent  could  not  ask 
a  jury  trial  in  the  case  then  before  the  court.  A  similar  view  is  held  by  the 
Missouri  supremo  court:  State  v.  Ltipton,  64  Mo.  415;  S.  C,  27  Am.  Rep. 
253.  A  new  trial  may  be  granted  on  trials  of  quo  warranto  informations: 
Commonwealth  v.   Wo^iJper,  8  Am.  Dec.  628;  3  Serg.  &  R.  52. 

If  judgment  be  given  for  the  defendant,  it  should  simply  state  that  he  is  en- 
titled to  the  office  or  franchise.  Upon  a  recovery  by  the  king  on  a  disclaimer, 
the  franchises  were  immediately  forfeited  to  the  crown.  As  against  a  corpo- 
ration the  judgment  imder  the  quo  warranto  was  that  the  franchise  be  seized 
into  the  king's  hands,  but  under  the  information  a  fine  was  simply  imposed, 
and  ouster  decreed,  without  forfeiture  of  the  franchise:  King  v.  City  of  Lon- 
don,  3  Harg.  St.  Tr.  545.  A  further  distinction  ia  made  in  the  principal 
case  in  respect  to  an  information  involving  a  corporate  franchise.  '*  When- 
ever individuals  or  a  corporation  shall  be  found  guilty  either  of  usurping  or 
intruding  into  any  office  or  franchise,  or  of  unlawfully  holding,  judgment  of 
ouster  shall  be  rendered,  and  a  fine  may  be  imposed;  but  when  the  proceed- 
ing is  against  a  corporation,  and  a  conviction  ensues  for  misusing,  non-user,  or 
surrender,  judgment  of  ouster  and  of  dissolution  shall  be  rendered,  which  is 
equivalent  to  judgment  of  seizure  at  common  law."  These  various  forms  are 
alluded  to  in  Stale  v.  Bradford,  32  Vt.  50,  and  People  v.  Richardmn,  4  Cow. 
120,  in  note.  On  forfeiting  a  corporate  franchise,  the  corporation  goods  do  not 
vest  in  the  people:  State  Bank  v.  Sta^,  1  Blackf.  267.  And,  as  in  the  principal 
case,  judgment  of  ouster  of  a  ^mrticular  franchise  only  may  bo  rendered,  with- 
out seizing  the  entire  cor|K)rate  charter.  The  judgment  of  ouster  against  the 
incumbent  of  an  office  does  not  of  itself  entitle  the  relator  claiming  it  to  be 
a^lpiitted;  he  must  prove  his  title  thereto:  People  v.  Tliacher,  55  N.  Y.  525; 
State  v.  Boat,  46  Mo.  528.  And  where  another  proceeding  is  pending  regard- 
ing the  right  to  hold  the  office,  the  court  will  not  interfere  therewith  under 
the  quo  warranto  information:  State  v.  Taylor,  15  Ohio  St  137.  The  impoeition 
of  a  fine  is  within  the  discretion  of  the  court;  but  in  most  cases  it  is  merely 
nominaL  Costs  follow  the  event  of  the  suit,  and  their  awarding  depends  upon 
the  local  statutes:  Rex  v.  Wallis,  5  T.  R.  375;  StaU  v.  Jenkins,  46  Wis.  616. 
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Clabk  v.  Vobob. 

(16  Weximezx.  193.] 

MnoTTES  OY  Testimony  of  Deceased  Witness  taken  at  a  former  trial  by  onm 
who  states  that  he  tried  to  take  down  all  the  witness  said,  not  the  sab- 
stance,  bat  the  precise  words,  is  admissible  although  the  party  will  not 
swear  that  he  had  taken  down  every  word. 

On  Re-examination  of  a  Witness  after  cross-examination,  he  may  be  exam- 
ined, in  the  discretion  of  the  judKo,  upon  new  matters. 

Ejectment,  the  plaintiffs  claiming  under  a  certain  will. 
Questions  were  raised  in  regard  to  the  admission  of  evidenoe^ 
which  appear  from  the  opinion.    Verdict  for  the  plaintifb. 

H,  A.  Wigner,  for  the  defendants. 

H.  Welles^  contra. 

By  Court,  Sayaoe,  0.  J.  With  respeot  to  the  testimony  of  a 
deceased  witness,  the  rule  is  laid  down  with  much  strictness; 
but  if  nothing  will  answer,  but  an  exact  transcript  of  the  testi- 
mony of  the  witness  in  his  very  words,  and  all  bis  words,  it  will 
exclude  all  such  testimony.  There  are  few  or  no  cases  where 
a  cautious  and  prudent  man  will  swear  that  bis  notes  of  testi- 
mony of  a  witness,  taken  down  at  the  time,  contain  his  very 
words,  and  all  his  words.  It  seems  to  me  that  Mr.  Whiting's 
notes  should  bave  been  received,  connected  with  his  oath,  as 
to  their  accuracy.  It  was  his  intention  at  the  time  to  take 
down  the  words  of  the  witness — not  the  substance  or  legal  effect 
of  his  testimony.  The  reason  assigned  in  4  Serg.  &  R.  203,' 
against  receiving  the  notes  of  counsel  is  not  applicable  to  this 
case.  Here  it  was  the  iotention  of  the  witness  to  take  down, 
not  the  substance,  but  the  words  of  the  witness.  The  offer  in 
this  case  comes  within  the  rule  as  stated  in  Wilbur  v.  Selden,  6 
Cow.  164.  The  witness  was  ready  to  swear  to  his  belief  of  the 
accuracy  of  his  minutes,  and  it  was  his  intention  to  take  down 
the  words  of  the  deceased  witness. 

As  to  the  re-examination  of  Gilbert  Drew:  there  must  neces- 
sarily be  a  large  discretion  in  the  judge  as  to  the  examination  of 
witnesses.  The  object  of  a  trial  is  to  ascertain  all  the  facts  relat- 
ing to  the  issues  joined.  It  is  the  duty  of  counsel  to  examine  a 
witness  to  his  whole  case  when  he  calls  him;  but  if  counsel  calls  a 
witness  who  knows  facts  to  sustain  several  points  in  his  client's 
case,  [and]  inadvertently  omits  to  examine  the  witness  to  one 
point,  until  after  he  has  been  cross-examined,  there  is  surely  no 

1    LitihtfurT   W%k€. 
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reason  in  the  policy  of  the  law  against  a  further  examination.  It 
may,  perhaps,  be  inconvenient  to  the  judge  and  opposing  counsel, 
to  enter  into  the  further  examination,  but  that  is  not  a  sufficient 
reason  why  the  party  calling  the  witness  should  be  depriyed  of 
material  testimony.  It  is  not  consistent  with  justice  that  a 
party  should  lose  his  cause,  because  tho  testimony  is  not  intro- 
duced with  strict  technical  precision,  or  that  it  may  possibly 
give  additional  trouble  in  taking  notes  of  the  testimony.  It 
seems  to  me  that  too  much  pertinacity  in  a  strict  adherence  to 
arbitrary  rules  is  sometimes  grasping  the  shadow,  and  letting 
gD  the  substance.  Justice  is  always  best  administered  by  a 
liberal  indulgence  to  parties  in  the  production  atid  examination 
of  their  witnesses.  But  the  actual  existence  of  the  rule  itself 
is  perhaps  questionable.  Mr.  Starkie  says  that,  after  a  witness 
bas  been  cross-examined,  the  party  calling  him  has  a  right  to 
re-examine  him  to  explain  the  cross-examination,  and  the  wit- 
ness' expressions,  and  his  motives  for  using  them;  *'  but  he  has 
no  right  to  go  further,  and  to  introduce  matter  new  in  itself, 
and  not  suited  to  the  purpose  of  explaining  either  the  expres- 
sions or  the  motives  of  the  witness:"  3  Stark.  Ev.  1751.  For 
this  rule  he  refers  to  the  Queen's  case,  2  Brod.  &  B.  297.  The 
rule  itself  is  of  very  recent  date,  and  I  am  not  aware  tkat  it  has 
«ver  received  the  sanction  of  this  court.  I  do  not  believe  that 
'Buch  extreme  strictness  is  best  calculated  to  elicit  truth,  or  to 
promote  the  ends  of  justice.  It  can  not  be  right  that  a  party 
should  be  deprived  of  material  testimony  because  his  counsel 
inadvertently  omitted  to  examine  a  witness  to  all  the  facts 
within  his  knowledge,  during  his  direct  examination,  and  pre- 
vious to  a  cross-examination.  It  is  no  answer  to  a  party  who 
is  ruined  by  an  erroneous  verdict  of  a  jury,  that  his  counsel  did 
not  put  the  questions  to  his  witnesses,  precisely  as  he  ought, 
in  order  of  time.  In  this  case,  the  examination  of  witnesses 
^as  not  closed,  and  there  is  no  good  reason  appearing  upon  the 
case  why  the  testimony  should  not  have  been  received. 

If  such  a  rule  should  be  strictly  adhered  to,  a  witness  may 
not  have  given  half  his  testimony  before  his  mouth  is  sealed. 
In  my  opinion,  the  testimony  should  have  been  received.  I  am 
aware  that,  sometimes,  testimony  may  be  intentionally  withheld 
by  the  counsel  calling  a  witness,  until  the  witness  has  been 
cross-examined.  My  remarks  do  not  apply  to  such  a  case,  but 
to  the  case  of  inadvertence,  or  perhaps  ignorance  of  the  facts, 
within  the  knowledge  of  the  witness.  Having  arrived  at  the 
conclusion  that  a  new  trial  should  be  granted,  it  is  unnecessary 
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to  go  into  a  particular  examination  of  the  testimony,  to  ascer- 
tain whether  the  verdict  is  supported  by  it.  I  will,  however, 
remark  that  if  a  testator  is  to  be  proved  insane  by  circum- 
stances such  as  are  relied  on  here,  few  wills  would  stand  the 
test;  and  that,  had  the  testator  made  an  equal  distribution  of 
his  property,  he  would  probably  not  have  been  suspected  of  in- 
sanity. His  disposition  of  his  property  is  certainly  very 
strange;  but,  generally  speaking,  a  man  may  dispose  of  his 
property  as  he  pleases.  The  verdict,  I  think,  is  against  the 
weight  of  evidence. 
New  trial  granted. 

Followed  dt  Rbqabt>  to  Mnnms  or  Tbstzmont  or  Witniss  at  f omwr 
trial  bexng  admitted,  in  Onuqford  y.  Loper,  25  Barb.  454;  HqfY.  Bennat,  6 
N.  Y.  337;  Mclntyrt  y.  N.  F.  Cknt.  R,  B,,  37  Id.  291;  Merrill  y.  Ithaca  S 
Omoesfo  R,  R,  Co,,  16  Wend.  598. 


Phyfe  V.  Relet. 

BxDKMFnoK  OF  LANDS  SoLD  UNDER  ExEODTioN  may  De  made  by  the  tnutees 
of  an  abeent  debtor;  but^  by  such  redemption,  the  tnutees  acquire  no 
greater  rights  or  powers  than  the  defendant  himself  would  haYe,  had  he 
redeemed. 

A  Stbanosb  is  not  Entetlkd  to  Redkicm;  bat  should  the  purchaser  at  theez« 
ecntion  sale  permit  it^  he  would  be  considered  as  acting  on  behalf  of  the 
execution  defendant. 

A  Mortgagee  in  Possession  atter  Condition  Broken  is  considered  as 
having  the  legal  estate,  and  may  defend  in  ejectment. 

Ejbotmsnt.  The  opinion  states  the  case.  Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court. 

J.  W.  Oerard,  for  the  plaintiff. 

H.  Brewster,  contra. 

By  Court,  Sayaob,  0.  J.  The  defendant  presents  three 
points  of  defense:  The  first  is,  in  substance,  that  the  plaintiff 
had  no  title;  second,  title  in  himself  from  E.  Burke,  through 
Dennis;  third,  that  he  is  mortgagee  in  possession.  The  plaint- 
iff's title  depends  upon'  the  effect  of  the  sheriff's  deed.  The 
sale  by  the  sheriff  seems  to  have  been  regular.  He  had  in  his 
hands  three  executions  issued  upon  three  judgments;  one  of 
which,  in  favor  of  Joseph  Burke,  appears  to  have  been  satisfied 
long  before;  the  others  appear  to  have  been  subsisting  liens: 
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and  by  Tirtue  of  all  these  the  sheriff  sold  the  interest  of  Edward 
Burke,  the  defendant  in  the  executions,  on  the  twelfth  May» 
1831.  The  plaintiff  became  the  purchaser,  and  the  sheriff  gave 
him  the  certificate  required  by  law.  Previous  to  this  sale,  trus- 
tees had  been  appointed  by  virtue  of  proceedings  against  Ed- 
ward Burke  as  an  absent  debtor;  and  those  trustees,  on  the 
thirty-first  December,  1831,  paid  the  plaintiff  three  hundred 
and  forty-six  dollars  and  seventy-six  cents,  being  his  purchase 
money  with  ten  per  cent,  interest  thereon,  as  appears  by  his  re- 
ceipt set  forth  in  the  case.  This  payment  was  made  by  way  of 
redemption  under  the  statute,  as  appears  by  the  notice  of  the 
trustees  to  the  sheriff,  dated  on  the  day  of  the  payment  of  the 
money.  The  question  is,  what  was  the  effect  of  that  redemp- 
tion ?  By  the  statute  there  are  two  classes  of  persons  entitled 
to  redeem;  and  there  are  two  kinds  of  redemption,  the  conse- 
quences of  which  are  very  different.  The  first  class  of  persons 
entitled  to  redeem,  consists  of  the  defendant  in  the  execution 
and  all  persons  claiming  an  absolute  title  under  him,  as  his 
heirs,  devisees,  grantees,  or  those  who  shall  have  acquired  title 
by  deed,  sale  under  mortgage,  or  execution,  or  by  any  other 
means,  to  the  premises  sold:  2  B.  S.  370,  sec.  46.  The  trustees, 
in  cases  of  proceedings  against  non-resident  debtors,  etc.,  by 
virtue  of  their  appointment  and  oath,  it  is  declared  by  statute^ 
shall  be  deemed  vested  with  all  the  estate  of  the  debtor  from  the 
first  publication  of  the  notice:  2  B.  S.  15,  sec.  3,  and  41,  sec.  6» 
sub.  1.  All  the  title  which  E.  Burke  had  in  the  premises,  there- 
fore, became  vested  in  the  trustees,  and  they  were  for  the  pur- 
pose of  redemption,  grantees  within  the  statute.  The  defend- 
ant or  his  heir,  devisee,  grantee,  etc.,  may  redeem  within  one 
year:   Sec.  45. 

In  this  case  the  trustees  did  redeem  within  one  year.  The 
second  class  of  persons  entitled  to  redeem  consists  of  judgment 
creditors  and  their  assignees,  who  may  redeem  after  the  expira- 
tion of  the  year  allowed  to  the  defendant  and  his  grantees,  and 
before  the  expiration  of  fifteen  months  after  the  sale.  When 
the  redemption  is  made  by  the  defendant  or  his  heirs,  devisees, 
grantees,  etc.,  the  sale  of  the  premises  so  redeemed,  and  the 
certificates  of  such  sale,  shall  be  null  and  void:  sec.  49;  the 
proceeding  is  at  an  end.  When  the  redemption  is  made  by 
creditors,  the  redeeming  creditors,  on  the  contrary,  acquire  all 
the  rights  of  the  original  purchaser,  but  liable  to  have  the 
property  taken  from  them  on  certain  conditions,  by  certain 
other  creditors,  in  the  manner  particularly  pointed  out  by  see- 
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tions  51,  55,  etc.  In  such  case  the  sheriff's  sale  remains 
effectual,  and  is  to  be  consummated  by  a  deed  to  the  redeeming 
creditors.  The  trustees  in  this  case,  by  redeeming,  acquired  no 
greater  rights  or  powers  than  the  defendant  himself  would  have 
acquired,  had  he  redeemed.  The  sheriff's  sale  and  certificate 
became  void,  and  no  other  proceeding  could  be  founded  upon 
it.  The  deed  subsequently  executed  by  the  sheriff  was  inopera- 
tive and  void,  as  much  so  as  if  he  had  given  a  deed  without  any 
sale  or  certificate.  The  plaintiff  therefore  did  not  show 
any  title  in  himself.  I  might  stop  here,  without  examining  the 
other  points  in  the  case,  but  as  they  have  been  argued,  and 
maj  be  operative  in  the  defendant's  favor  if  I  should  be  mis- 
taken in  pronouncing  the  plaintiff's  title  defective,  I  will  pro- 
ceed to  their  consideration. 

The  next  ground  assumed  by  the  defendant  is,  that  he  has  a 
deed  from  Edward  Burke  to  Joseph  Dennis,  and  from  Dennis  to 
himself.  The  deed  from  Burke  to  Dennis  bears  date  the  seven- 
teenth  February,  1830,  subject  to  all  incumbrances.  It  was  sub- 
sequent  to  all  the  incumbrances  upon  the  property,  but  anterior 
to  the  issuing  the  attachment  against  Burke  as  an  absent  debtor. 
That  deed  of  course  overreaches  the  title  of  the  trustees,  and 
shows  that  the  trustees  were  not  in  fact  grantees  of  Edward 
Burke.  He  had  parted  with  all  his  interest  in  the  premises  be- 
fore proceedings  were  instituted  against  him ;  and  as  he  had  not 
title,  of  course  the  trustees  had  none.  The  plaintiff  has  intro- 
duced parol  testimony  to  show  that  this  deed  must  have  been  ante- 
dated, as  Dennis  admitted  after  the  proceedings  against  Edward 
Burke  were  commenced,  that  he  had  not  purchased  Edward 
Burke's  share  of  the  property.  This  testimony  was  clearly  in- 
admissible. The  counsel  seem  to  suppose  that  the  court  will 
determine  the  question  of  fact.  A  perusal  of  the  thirty-sixth 
rule  of  this  court  will  show  that  there  is  some  mistake  on  that 
point,  and  it  will  also  show  that  the  best  way  to  try  a  cause  is 
to  submit  the  facts  to  a  jury,  and  not  to  endeavor  to  convert 
the  court  into  a  jury.  We  have  in  this  case  the  whole  testi- 
mony, without  a  fact  found  or  admitted;  but  I  have  thus  far 
considered  the  facts  stated  and  not  controverted  as  facts  found 
or  agreed  upon.  Considering,  therefore,  the  deed  from  Burke 
to  Dennis  as  executed  bona  fide  at  the  time  it  bears  date,  the 
consequences  which  I  have  stated  follow.  It  is  not  necessary 
to  sa,j  what  is  the  effect  of  a  redemption  by  a  party  who  had  no 
interest  in  the  premises.  I  apprehend  it  is  clear  that  in 
ease  of  an  attempt  to  redeem  by  such  a  person,  the  purchaser 
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would  not  be  obliged  to  receive  the  money,  bat  might  insist  on 
a  deed  from  the  sheriff,  when  no  redemption  had  been  made 
bj  any  person  authorized  by  the  statute  to  make  such  redemp- 
tion; but  if  the  purchaser  chooses  to  receive  his  money  and  ten 
per  cent,  interest,  within  a  year,  must  it  not  be  considered  as 
done  on  the  behalf  of  the  defendant  in  the  execution,  or  his 
grantee  ?  It  certainly  can  not  be  tolerated,  that  the  purchaser 
shall  receive  his  money  and  interest  and  yet  retain  his  pur- 
chase— that  would  be  unjust.  If  a  stranger,  from  motives  of 
humanity  or  any  other  motive,  pays  the  money,  and  the  pur- 
chaser receives  it,  there  should  be  an  end  to  that  sale. 

The  third  point  of  defense  is,  that  the  defendant  is  the  as- 
signee of  the  mortgage  given  by  Joseph  Burke,  the  admitted 
source  of  title,  and  is  in  possession.  He  is  therefore  mort- 
gagee in  possession.  Previous  to  the  adoption  of  the  revised 
statutes,  it  was  well  settled  that  a  mortgagee  in  possession  of 
the  mortgaged  premises  might  protect  his  possession  by  force 
of  hifl  mortgage:  10  Johns.  480;*  7  Cow.  13.* 

The  revised  statutes  have  not  altered  the  law  in  this  respect, 
unless  it  is  by  way  of  inference  from  the  provision  that  no 
action  of  ejectment  shall  hereafter  be  maintained  by  a  mort- 
gagee, or  his  assigns  or  representatives,  for  the  recovery  of  the 
possession  of  the  mortgaged  premises:  2  B.  S.  812,  sec.  57. 
The  cases  deciding  that  a  mortgagee  might  protect  his  posses- 
sion by  means  of  his  mortgage,  do  not  give  as  a  reason  for  that 
decision  that  the  mortgagee  might  recover  possession  in  an 
action  of  ejectment;  nor  do  the  revised  statutes  necessarily  alter 
the  law  as  to  the  interest  vested  in  the  parties  to  the  mortgage; 
they  merely  affect  the  remedy.  Formerly,  a  mortgagee  after 
forfeiture  might  pursue  several  remedies  at  the  same  time,  and 
by  so  doing  subject  the  mortgagor  to  unnecessary  costs.  The 
legislature  may  have  intended  merely  to  prevent  oppression; 
they  certainly  did  not  intend  to  give  an  exposition  of  the  rights 
of  the  mortgagor  and  mortgagee  any  farther  than  as  to  the  par- 
ticular remedy.  Much  of  the  difficulty  in  establishing  an  uni- 
form rule  in  relation  to  mortgages  grows  out  of  the  fact,  that  a 
mortgage  has  been  differently  considered  in  courts  of  equity 
and  courts  of  law.  In  the  former  it  is  merely  a  security  for 
money,  in  the  latter  it  has  been  understood  sometimes  as  a  con- 
veyance upon  condition.  In  courts  of  law,  in  this  state  par- 
ticularly, the  mortgagor  is  considered  the  true  owner  against 
all  the  world  except  the  mortgagee;  and  even  the  mortgagee 

1.  Jadeson  t.  MitiJcler,  2.  Jaikton  t.  Bcwen, 
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has  been  considered  merely  an  incumbranoer  until  forfeiture 
of  the  condition  by  non-payment  of  the  money.  Then  and  not 
till  then  is  he  considered  as  having  an  interest  in  the  land;  then, 
formerly,  he  might  claim  the  possession  by  an  action  of  eject- 
ment, and  upon  the  trial  prove  the  condition  broken,  and  thus 
show  a  complete  title.  Now  by  the  revised  statutes,  the  mort- 
gagee must  complete  his  title  by  other  proceedings  before  he 
brings  his  suit;  but  if  the  mortgagee,  after  forfeiture^  obtains 
possession  in  some  legal  mode  other  than  by  an  action,  why 
should  the  mortgagor  or  those  claiming  under  him  recover  the 
possession  from  the  mortgagee  without  paying  the  money 
secured  by  it?  He  is  still  considered  as  having  the  legal  estate 
after  condition  broken;  having  that  estate  and  being  in  posses- 
sion, what  reason  can  be  given  why  ho  should  be  turned 
out  of  possession?  Is  it  that  he  may  be  put  to  the  trouble  and 
expense  of  foreclosing  his  mortgage  and  then  bringing  his 
ejectment  ? 

Such,  surely,  can  not  be  the  policy  of  the  law;  on  the  con- 
trary, litigation  and  expense  to  parties  will  be  saved  by  per- 
mitting the  mortgagee  to  retain  possession,  until  the  mortgagor 
or  those  claiming  under  him  shall  institute  proceedings  in  a 
court  of  equity  for  the  purpose  of  redemption.  It  has  been 
decided  that  the  estate  of  the  mortgagor,  before  foreclosure,  is 
a  legal  estate  which  may  be  sold  on  execution :  Waters  v.  Stetoart, 
1  Cai.  Gas.  in  Err.  66,  70.  In  Jackson  v.  WtUard,  4  Johns.  41, 
it  was  decided  that  the  interest  of  a  mortgagee,  after  forfeiture 
and  before  foreclosure,  can  not  be  sold  on  execution  while  the 
mortgagor  is  in  possession.  Kent,  G.  J.,  says:  "Until 
foreclosure,  or  at  least  until  possession  taken,  the  mortgage 
remains  in  the  light  of  a  chose  in  action.''  ''  When  the  mort- 
gagee has  taken  possession  of  the  land,  the  rents  and  profits 
may,  perhaps,  then  become  the  subject  of  computation  and 
sale."  It  can  not  be  denied  that  the  mortgagee  has  an  interest 
in  the  mortgaged  premises,  and  that  interest  after  forfeiture  is 
a  legal  interest;  it  is  indeed  inchoate  until  foreclosure,  but  it 
has  heretofore  been  considered  sufficient  to  protect  him  in  the 
possession  of  the  mortgaged  premises  when  legally  obtained. 
Being  unable  to  see  in  the  revised  statutes  anything  which 
changes  this  rule  of  law,  I  am  unwilling  to  depart  from  previous 
adjudications,  unless  I  can  perceive*  a  clear  intention  of  the 
legisture  to  change  the  rule. 

On  the  whole  case,  therefore,  it  seems  to  me  that  the 
defendant  is  entitled  to  judgment. 
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A  MoBitiAOES  IN  Possession  aftbb  Fobfeititrs  may  retain  the  poaBeasion 
as  against  the  mortgagor,  and  defend  the  aame  in  an  action  of  ejectment 
brought  by  the  mortgagor.  On  this  proposition  the  principal  case  is  followed 
in  Madison  A  v.  Bap.  Clmrch  v.  Oliver  St.  Bap,  Church,  73  N.  Y.  94;  HvbbeU 
V.  Sibley,  60  Id.  472;  IlvbheU  v.  MouUon,  63  Id.  427;  Trim  v.  Marsh,  64  Id- 
610;  Cfuise  v.  Peck,  21  Id.  686;  Mickles  v.  Toumsend,  18  Id.  684;  PeU  v. 
Ulmar,  Id.  142;  Miner  v.  Beebman,  60  Id.  344. 


MuMFOBD  V.  Whitney. 

[15  WXHDKLL,  880.] 

On  an  Examination  as  to  thk  Confession  of  a  party,  the  whole  oonfe*- 

fdon  must  be  taken  together. 
Idxm. — ^BuT  A  Pabtt  can  not  Draw  out  his  Own  DscoiiARATiONS  npoo 

a  subject  on  which  the  opposite  party  has  not  examined  the  witness. 
GoFT  OF  AN  Unexecuted  Draft  of  an  agreement  is  not  admissible  in  evi- 
dence. 
A  Witness,  Offered  to  Prove  a  License,  may  be  asked  whether  or  not 

it  was  understood  by  the  parties  that  it  was  conditional. 
A  License  is  an  Authority  to  Do  a  Particular  Act  upon  another's 

land;  Is  founded  in  personal  confidence,  and  is  not  assignable;  it  gives 

no  interest  in  the  land,  and  may  rest  in  parol. 
Idem. — But  a  permissiou  to  erect  and  maintain  a  dam  on  another's  land  so  long 

as  there  shall  be  employment  for  the  water  power,  can  not  be  ^ven  by. 

parol,  but  must  be  in  writing. 

Action  on  the  case  for  the  flowing  of  lands  by  the  erection 
of  a  dam  by  the  defendant  in  the  Genesee  river.  The  dam  was 
erected  in  1826,  abutting  upon  the  land  of  the  plaintiff,  and 
partly  placed  upon  it.  The  defendant  proved  a  parol  license 
from  the  plaintiff  for  the  erection  of  the  dam,  and  insisted  that 
he  had  recognized  its  existence  in  deeds  executed  bj  him.  In 
support  of  his  position,  the  defendant  gave  in  evidence:  1.  A 
deed  from  the  plaintiff  to  one  Felt,  bearing  date  December  1, 
1825,  conveying  a  mill  site  on  a  canal  situate  on  the  westerly 
side  of  the  river,  which  was  supplied  with  water  from  the  west- 
erly channel  of  the  Genesee  river,  formed  by  an  island  near 
Rochester,  owned  by  the  plaintiff,  together  with  the  privilege 
of  taking  such  proportion  of  the  water  as  the  width  of  the  lot 
conveyed  bore  to  the  whole  length  of  the  line  of  the  canal;  to 
be  held  and  enjoyed  in  common  with  the  other  proprietors 
upon  the  canal,  and  subject  to  a  proportion  of  the  expense  of  the 
repair;  2.  A  contract,  dated  December  2,  1826,  whereby  the 
plaintiff  agreed  to  convey  unto  one  Silas  Ball  a  lot  on  the  same 
canal,  with  the  same. rights  and  restrictions  as  specified  in 
Felt's  deed;  3.  A  deed  from  the  plaintiff  to  Sidney  S.  Allcott, 
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dated  seyenth  April,  1828,  conveying  another  lot  on  the  canal 
with  like  privileges  and  conditions.  Defendant  then  proved 
that  these  lots  were  supplied  with  water  by  means  of  his  dam. 
To  rebut  this  evidence,  the  plaintiff  showed  that  prior  to  1826 
the  canal  mentioned  in  the  plaintiff's  deeds  was  supplied  with 
water  by  means  of  a  dam  erected  across  the  Genesee  river  in 
1812,  at  the  upper  or  southerly  end  of  the  island  owned  by  the 
plaintiff,  the  half  of  which  dam  was  cut  away  in  1824,  by  one 
Solomon  Cleveland,  an  owner  of  property  on  the  east  side  of 
the  river,  who  then  erected  a  dam  near  the  lower  or  northerly 
end  of  the  island,  wVich,  after  being  carried  off  by  a  freshet,  re- 
built, and  again  swept  away,  was  replaced  in  1826  by  the  dam 
in  question.  The  plaintiff  also  proved  that  the  deed  to  Allcott 
was  executed  pursuant  to  the  terms  of  a  contract  entered  into 
between  him  and  Allcott,  in  October,  1825,  and  that  the  de- 
scription of  the  lot  and  the  water  privileges,  as  expressed  in  the 
deed,  were  taken  verbalim  from  the  contract.  Among  other 
questions  arising  at  the  trial  was  the  following:  It  appeared 
that  in  1824  an  agreement  was  entered  into  between  the 
plaintiff  and  Cleveland,  who  cut  away  th^A  old  dam  in  1824,  in 
respect  to  the  building|;.of  a  dam  on  the  site  of  the  present  dam; 
that  the  agreement  was  reduced  to  writing,  but  not  executed; 
that  Cleveland  showed  a  copy  to  others  interested  in  the  matter, 
and  soon  afterwards  commenced  the  erection  of  the  dam.  The 
agreement  thus  reduced  to  writing  was  offered  in  evidence,  but 
was  rejected.  The  witness  who  had  given  this  account  of  the 
written  agreement  also  testified  that  Cleveland,  at  the  time, 
agreed  to  construct  a  stone  wall  along  the  east  line  of  the  island 
to  protect  it  from  injury;  he  was  then  asked,  by  plaintiff's 
counsel,  whether  it  was  understood  between  the  plaintiff  and 
Cleveland,  that  Cleveland  should  not  build  the  dam,  unless  he 
built  a  wall  to  secure  the  island.  Defendant's  objection  to  this 
question  was  sustained.     Verdict  for  the  defendant. 

J.  C  Spencer,  for  the  plaintiff. 

F.  M.  Haight  and  D,  D,  Barnard,  contra. 

By  Court,  Savaoe,  0.  J.  The  questions  are:  1.  Whether  the 
defendant  was  entitled  to  prove  his  own  declarations,  made  in 
the  same  conversation  about  which  the  plaintiff  had  examined 
the  witness;  2.  Whether  the  copy  of  the  agreement  reduced  to 
writing,  but  not  executed,  should  have  been  received  in  evidence; 
8.  Whether  the  witness  should  have  been  permitted  to  testify 
as  to  the  license  being  conditional;  4.  Whether  a  parol  license 
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in  this  case  is  valid;  5.  Wiiether  the  deed   to  Allcott  was  a 
recognition  of  the  dam  erected  by  the  defendant. 

1.  It  was  said  by  this  court  in  Fanner  v.  Lewis,  10  Johns.  45, 
there  is  no  principle  in  the  law  of  evidence  better  settled,  than 
that  if  you  will  ezamiue  as  to  the  confession  of  a  party,  you 
must  take  the  whole  confession  together;  you  can  not  take  part 
and  reject  part.  The  same  rule  is  laid  down  in  treatises  upon 
evidence:  1  Ph.  Ev.  84,  ed.  of  1823;  see  also  3  Johns.  427;*  11 
Id.  IGl.'  The  case  of  Fenner  v.  Letms  exemplifies  the  rule.  The 
plaintiff  wished  to  prove  that  he  had  delivered  or  offered  a  pair 
of  horses  to  his  wife,  who  lived  separate  from  him.  The  defend- 
ant, to  disprove  the  fact,  called  a  witness,  who  testified  that  he 
saw  the  horses  in  New  York,  and  being  asked  by  the  defendant 
whether  the  plaintiff  did  not  say  that  he  wanted  to  sell  them,  an- 
swered that  he  did;  but  added  that  the  plaintiff  assigned  as  a 
reason,  that  he  had  offered  them  to  Mrs.  F.  and  she  would  not 
receive  them,  and  he  must  do  something  with  them.  In  the 
present  case  it  does  not  appear  what  question  the  plaintiff  put  to 
the  witness,  only  that  it  was  concerning  the  erection  of  the  dam» 
and  about  the  time  of  its  erection.  The  plaintiff's  counsel  in- 
sisted that  the  defendant  was  not  entitled  to  draw  out  his  own 
declarations  upon  a  distinct  subject,  although  made  in  the  course 
of  the  same  conversation.  The  rule  must  certainly'  have  some 
such  limitation;  it  could  not  be  tolerated,  that  a  party  could  thus 
draw  out  bis  own  declarations  upon  a  subject  on  which  the  op- 
posite party  had  not  examined  the  witness.  But  in  this  case 
the  subject-matter  of  the  inquiry  by  the  plaintiff  was  what  the 
defendant  had  said  concerning  the  erection  of  the  dam;  and  his 
answer  probably  was,  that  he  had  built  it — and  he  then  assigned 
the  reason  by  his  cross-examination,  viz.,  because  the  plaintiff 
had  assented  to  it;  without  such  assent,  he  would  have  had  no 
right  to  do  the  act.  It  seoms  to  me  that  the  crosa-ezamination 
was  proper,  and  within  proper  limits;  certainly  as  much  so  as 
when  Fenner  proved  by  his  declarations  the  fact  that  his  wife 
refused  to  receive  the  horses.  So  where  the  defendant  said  he 
had  borrowed  the  money,  but  that  he  had  repaid  it. 

2.  The  judge,  in  my  opinion,  properly  rejected  the  copy  of 
the  draft  of  an  agreement  between  the  plaintiff  and  Solomon' 
Cleveland.  It  was  evidently  not  completed,  as  Cleveland  took 
it  to  consult  the  other  proprietors  about  it. 

3.  It  was  proved,  without  objection,  that  it  was  agreed  by 
Cleveland  that  he  would  protect  the  plaintiff's  island  by  a 

i.  CoTDcr  T.  IVoey.  2.  Hapkim  ▼.  anUh, 
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"wall  extending  from  the  dam  to  the  bridge,  and  that  while 
Cleveland  was  building  the  wall,  the  plaintiff  told  him  that 
the  dam  mast  not  be  built,  unless  the  wall  along  the  east 
line  of  the  island  was  made.  The  question,  whether  it  was 
understood  between  the  plaintiff  and  Cleveland,  that  Cleve- 
land should  not  build  the  dam  unless  he  built  a  wall  to 
secure  the  island,  was  rejected.  The  question  was  proper. 
Whether  license  had  been  given,  was  the  point  of  inquiry; 
and  if  the  plaintiff  could  prove  that  the  license  was  conditional, 
and  that  the  condition  had  not  been  performed,  then  he  was 
absolved  from  the  license;  or  rather  the  license  was  never  op* 
erative,  because  the  condition  upon  which  it  depended  had  not 
been  performed. 

4.  Suppose,  however,  the  license  to  have  been  properly  and 
fuUy  proved,  was  it  valid  and  available  as  a  defense  to  this 
action  ?  Did  it  purport  to  convey  an  interest  in  or  con- 
cerning the  lands  of  the  plaintiff,  which  required  an  agree- 
ment in  writing  ?  The  ninth  section  of  the  statute  of  frauds 
of  1813,  1  B.  L.  78,  sec.  9,  declares  that  all  leases,  estates, 
interest  of  freehold  or  terms  of  years,  or  any  uncertain  in- 
terests of,  in,  to,  or  out  of  any  lands,  made  by  parol  and  not 
in  writing,  shall  have  the  effect  of  estates  at  will  only.  This 
clause  excepts  leases  for  three  years.  The  tenth  section  de- 
clares that  no  such  interest  shall  be  assigned,  granted,  or  sur- 
rendered, unless  in  writing.  The  eleventh  section  declares  that 
no  action  shall  be  brought  upon  any  contract  for  sale  of 
lands,  or  any  interest  in  or  concerning  them,  unless  the  agree- 
ment be  in  writing.  It  must  be  conceded  that  the  decisions  on 
the  question,  what  is  an  interest  in  lands  within  the  meaning 
of  the  statute,  are  not  easily  reconcilable  with  the  statute  or 
with  each  other. 

In  an  old  case,  before  the  passing  of  the  29  Chas.  I.,  Webb 
T.  Patemosier,  Palm.  71,  a  license  was  given  to  a  party  to  erect 
a  stack  of  hay  till  he  might  conveniently  sell  it;  it  stood  two 
years,  and  then  a  lease  of  the  land  was  granted  to  a  stranger, 
who  gave  notice  to  remove  it,  and  half  a  year  after  turned  his 
beasts  into  the  field,  who  ate  the  hay;  yet,  because  of  the  con- 
venient time  to  remove,  the  judgment  was  for  the  defendant: 
Yin.  A.br. ,  tit.  License,  F. ,  pi.  2.  Upon  the  authority  of  this  case, 
it  is  said  by  Mr.  Sugden,  Sug.  Vend.  66,  the  case  of  Wood  v. 
Lake,  Say.  8,  was  determined.  There  was  a  parol  agreement  to 
stack  coals  on  part  of  a  close  for  seven  years,  with  the  use  of 
that  part  of  the  close.    The  court  held  the  agreement  good. 
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They  said  the  agreement  was  only  for  an  easement,  and  not  for 
an  interest  in  the  land;  it  did  not  amount  to  a  lease,  and  it  was 
held  good  for  seven  years.  It  has  been  held  that  timber  grow- 
ing may  be  sold  by  parol:  1  Ld.  Baym.  182;^  but  grass  growing 
can  not,  because  such  a  contract  is  a  sale  of  an  interest  in,  or 
at  least  an  interest  concerning  lands:  Crosby  y.  Wadsworlh, 
6  East,  611.  So  also  that  a  sale  of  turnips  growing  must  be 
in  writing:  2  Taunt.  38;'  but  in  the  case  of  Parker  v.  StanUand, 
11  East,  362,  a  parol  sale  of  potatoes  in  the  ground  was  held 
valid,  and  not  within  the  statute.  The  difference  between  this 
case  and  Crosby  v.  Wadsworth,  as  stated  by  Lord  Ellenborough, 
is  this:  that  in  that  case  the  contract  for  the  grass  was  made 
while  growing,  but  the  contract  was  for  the  potatoes  in  a 
matured  state.  The  grass  was  to  grow  before  cut,  but  the 
potatoes  were  to  be  removed  immediately.  In  this  court,  how- 
ever, it  has  been  ef^ressly  adjudged  that  wheat  or  corn  grow- 
ing is  a  chattel,  and  may  be  levied  on  and  sold  as  such  by 
virtue  of  an  execution:  2  Johns.  418,  421,-'  9  Id.  112;*  9  Cow. 
42.* 

The  case  of  Crosby  v.  Wadsworth  was  doubted  by  Spencer, 
J.,  in  Frearv.  Hardenbergh,  5  Johns.  276  [4  Am.  Deo.  366], 
where  he  remarks  that  the  statute  could  have  in  view,  to  avoid 
such  agreements  in  relation  to  lands  as  rested  in  parol,  only 
where  some  interest  was  to  be  acquired  in  the  land  itself,  and 
not  such  as  were  collateral,  and  by  which  no  kind  of  interest 
was  to  be  gained  by  the  agreement,  in  the  land.  A  license  to 
enter  upon  land  does  not  purport  to  convey  an  interest  in  the 
land;  it  is  substantially  a  promise,  without  any  consideration 
to  support  it,  and  while  it  remains  executory,  may  be  revoked 
at  pleasure;  but  when  executed,  it  in  general  can  only  be  re- 
voked by  placing  the  other  party  in  the  same  situation,  in 
which  he  stood  before  he  entered  on  its  execution.  So  a  prom- 
ise to  give  may  be  rescinded  before  execution,  but  not  after. 
It  is  said,  however,  that  if  a  rule  of  law  would  be  transgressed 
by  holding  an  executed  license  irrevocable,  it  can  not  be  done; 
the  law  must  stand  and  the  license  be  revoked:  Ham.  N. 
P.  207.  In  the  case  of  Winter  v.  Brockwell,  8  East,  308,  the 
plaintiff  complained  that  the  defendant  had  placed  a  skylight 
over  an  opening  area  above  the  plaintiff's  window,  by  means  of 
which  light  and  air  were  prevented  from  entering.  The  de< 
fense  was,  that  the  area  belonged  to  the  defendant's  house,  and 
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the  skylight  was  put  over  it  by  the  express  consent  and  appro- 
bation of  the  plaintiff  before  the  inclosure,  who,  after  it  was 
done,  gave  notice  to  have  it  removed.  Lord  EUenborough, 
before  whom  the  cause  was  tried,  was  of  opinion  that  the 
license  of  the  plaintiff  having  been  acted  upon  and  expense 
incurred,  it  could  not  be  recalled  without  offering  to  pay  all 
expenses  incurred  under  it.  The  defendant  had  a  verdict,  and 
a  new  trial  was  denied.  On  the  trial,  the  question  was  raised, 
whether  a  parol  license,  as  this  was,  was  good  by  the  statute  of 
frauds,  but  it  was  overruled.  In  Taylor  v.  Waters,  7  Taunt. 
874,  it  was  held  that  a  beneficial  license  to  be  exercised  upon 
land  may  be  granted  without  deed  and  without  writing.  The 
plaintiff  was  the  bearer  of  an  opera  ticket,  which  gave  him  ad- 
mission to  the  opera  house  for  twenty-one  years,  and  was 
denied  admission  by  the  defendant,  for  which  an  action  was 
brought  One  ground  of  defense  was,  that  this  was  an  interest 
in  land,  and  could  not  pass  without  a  writing.  To  this  it  was  an- 
swered that  it  was  not  an  interest  in  land,  but  a  license  irre- 
vocable to  permit  the  plaintiff  to  enjoy  certain  privileges  thereon, 
and  therefore  need  not  be  in  writing;  and  of  this  opinion  was  the 
court.  Chief  Justice  Gibbs  cited  the  cases  of  Webb  v.  Paiernos^ 
ier.  Winter  v.  BrockweU,  and  Wood  v.  Lake,  and  remarks:  **  These 
cases  abundantly  prove  that  a  license  to  enjoy  a  beneficial  priv- 
ilege on  land  may  be  granted  without  deed,  and  notwithstand- 
ing the  statute  of  frauds,  without  writing."  These  cases  relate 
to  some  privilege  to  be  exercised  upon  the  land.  The  case  of 
Feniiman  v.  Smith,  4  East,  108,  decides  that  a  paroMicense  to 
make  a  tunnel  through  the  defendant's  land,  to  carry  water  to 
the  plaintiff's  mill,  was  revocable  at  any  time.  The  defendant 
had  agreed,  for  the  consideration  of  a  guinea,  to  be  paid  by  the 
plaintiff,  to  let  the  plaintiff  lay  a  tunnel  through  his  land  for 
carrying  the  water;  and  even  assisted  in  making  it;  but  there 
was  no  conveyance.  The  guinea  was  afterwards  tendered,  but 
the  defendant  refused  to  receive  it,  and  cut  a  channel  by  which 
the  water  was  diverted.  Lord  EUenborough  says,  the  title  to 
have  the  water  flowing  in  the  tunnel  over  the  defendant's  land 
could  not  pass  by  parol  license,  without  deed;  and  if  by  license, 
it  was  revocable  at  any  time.  A  case  in  some  respects  resem- 
bling the  last  is  found  in  14  Serg.  &  B.  267.'  Eern  sued  Berick, 
in  a  court  of  common  pleas,  for  diverting  a  water-course,  in 
consequence  of  which  he  lost  the  use  of  his  saw -mill.  It  ap- 
peared that  before  he  built  his  mill  he  applied  to  Berick  for 
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permiBsioQ  to  torn  the  water  from  what  was  called  the  right* 
hand  stream  into  the  left-hand  stream,  which,  without  the  water 
of  the  former,  would  have  been  wholly  insufficient;  permission 
was  given  to  turn  the  stream  through  B.'s  land,  but  no  deed 
was  given,  nor  any  consideration  paid;  a  mill  was  built  on 
the  left-hand  stream,  which  would  not  have  been  done  but  for 
the  permission  to  turn  the  water.     Subsequently  B.,  the  de* 
fendaut  below,  turned  away  the  water  of  the  right-hand  stream. 
The  court  below  decided,  in  substance,  that  the  license  might 
have  been  revoked  before  Kern  had  incurred  the  expense  of 
building  his  mill,  on  the  fedth  of  Berick's  promise;  or  he  might 
have  revoked  it,  if  it  had  been  given  after  the  mill  had  been 
built,  but  not  after  he  had  induced  Kern  to  be  at  the  expense 
of  building  his  mill.     Upon  a  writ  of  error  brought  into  the  su- 
preme court,  the  plaintiff's  counsel  relied  upon  the  above  case 
of  FenHmany,  Smith,  and  Dexter  y.  Hazen,  10  Johns.  246,  where 
the  defendant,  having  given  permission  to  the  plaintiff  to  pass 
over  his  land  with  teams,  revoked  it;  and  the  court  said  that  it 
was  a  mere  license,  gratuitously  given,  and  revocable  at  pleasure, 
being  still  executory.     On  the  other  side  it  was  contended  that 
the  license  was  irrevocable,  after  expense  had  been  incurred 
upon  the  faith  of  such  license;  and  it  was  compared  to  a  parol 
gift  of  land,  accompanied  with  possession,  and  also  that  it  was 
a    fraud    for  Berick  to  witness  the   expenditure    of    money 
upon  his  land,  and  afterwards  revoke  his  license.     Gibson,  J.» 
gave  the  opinion  of  the  court,  and  held  that  a  license  may 
become  an  agreement,  on  valuable  consideration,  as  when  the 
grantee  has  made  improvements  or  invested  capital  in  conse- 
quence of  it,  he  has  become  a  purchaser  for  a  valuable  consid- 
eration.    He  held  that  equity  would  decree  the  specific  perform- 
ance of  such  an  agreement.     That  a  right,  under  a  license, 
when  not  specially  restricted,  is  commensurate  with  the  thing 
of  which  the  license  is  accessory;  that  relating  to  a  permanent 
eviction,  it  was  of  unlimited  duration.     It  hod  been  previously 
decided  in  that  court,  in  the  case  of  Le  Fevre  v.  Le  Fevre,  4 
Serg.  &  B.  241,  that  after  the  execution  of  a  deed,  conveying 
a  right  to  lay  down  pipes  to  conduct  water  through  the  granted 
land  by  courses  and  distances,  the  route  might  be  altered  by 
arol,  and  be  valid,  after  it  was  carried  into  effect* 
This  subject  has  been  viewed  very  differently  by  the  supreme 
ourt  of  Massachusetts,  in  Cooky.  Stearns,  11  Mass.  636.    That 
was  an  action  of  trespass,  for  entering  upon  the  plaintiff 's  close, 
nd  digging  up  his  soil.     The  defendant  pleaded  that  he  wa» 
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the  owner  of  a  mill  and  dam,  near  the  plaintiff's  close;  part  of 
the  dam  being  made  upon  the  plaintiff's  close,  by  the  consent 
of  the  then  owners;  and  that  it  was  necessary  to  repair  the 
same,  and  the  defendant  entered  for  the  purpose  of  repairing. 
The  plaintiff  demurred,  assigning  for  cause,  that  there  was  no 
conveyance.  For  the  defendant  it  was,  among  other  things, 
contended  that  there  was  a  license,  which  being  once  executed 
was  not  revocable.  Parker,  C.  J. ,  gave  the  opinion  of  the  court, 
and  states  the  defendant's  claim  a  permanent  interest  in  the 
plaintiff's  close;  a  right  to  maintain  the  dam  and  canal,  which 
was  formerly  placed  there  by  consent;  and  to  enter  at  any 
time,  to  make  repairs.  This,  he  says,  is  an  interest  in  lands 
which  can  not  pass  without  deed  or  writing.  The  counsel  for  the 
defendant  had  contended  that  such  a  license  might  be  by  parol, 
and  that  it  could  not  be  countermanded.  The  learned  judge 
says:  "This  argument  had  some  plausibility  in  it,  when  first 
stated;  but  upon  more  mature  consideration  it  seems  to  have 
no  foundation  in  principles  of  law.  A  license,  he  says,  is  tech* 
nically  an  authority  given  to  do  some  one  act,  or  series  of  acts,  on 
the  land  of  another,  without  passing  any  estate  in  the  land:  as 
to  hunt,  to  cut  down  trees;  these  are,  when  executory,  revoca- 
ble, but  not  when  executed;  but  licenses  which,  in  their  nature, 
amount  to  the  granting  of  an  estate,  for  ever  so  short  a  time, 
are  not  good,  without  deed,  and  are  considered  as  leases,  and 
must  be  pleaded  as  such."  He  adds:  "  The  distinction  is  ob* 
vions.  Licenses  to  do  a  particular  act  do  not,  in  any  degree » 
trench  upon  the  policy  of  the  law,  which  requires  that  bargains 
respecting  the  title  or  interest  in  real  estate  shall  be  by  deed  or 
in  writing.  They  amount  to  nothing  more  than  an  excuse  for 
the  act,  which  would  otherwise  be  a  trespass;  but  a  permanent 
right  to  hold  another's  land  for  a  particular  purpose,  and  to 
enter  upon  it  at  all  times,  without  his  ccnsent,  is  an  important 
interest,  which  ought  not  to  pass  witho-it  writing,  and  is  the 
very  object  provided  for  by  our  statute."  He  concedes  that  the 
license  authorized  the  particular  act,  but  *  lot  a  repetition  of  it; 
and  says,  that  the  transfer  of  the  land  tc  another  was  a  coun- 
termand of  the  license. 

The  court  held  the  plea  bad,  not  showing  such  a  license  as 
may  be  pleaded,  and  the  interest  claimed  being  not  in  the 
nature  of  a  license,  but  of  an  estate,  or  at  least  an  easement  in 
the  land,  which  can  not  be  acquired  without  writing  or  pre- 
scription, or  such  a  possession  as  furnishes  a  presumption  of  a 
grant.    If  the  plea  were  held  to  be  a  bar  to  the  action,  all  the 
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misohiefs  and  uncertainties  which  the  legislature  iu tended  to 
avoid,  bj  requiring  such  bargains  to  be  put  ia  writing,  woald 
be  revived;  and  purchasers  of  estates  would  be  without  the 
means  of  knowing  whether  incumbrances  existed  or  not  on  the 
land  which  they  purchase.  In  Ex  parte  Cobum,  1  Cow:  570, 
this  court  said,  that  a  right  of  way  is  a  real  or  chattel  interest, 
according  to  the  term  of  its  duration,  and  the  former  is  well 
known  as  an  incorporeal  hereditament;  not  so  of  a  license  to 
enter  upon  another's  land,  without  consideration.  This  is  not 
an  interest,  it  is  a  mere  authority,  revocable  at  any  moment; 
not  in  its  nature  assignable,  but  limited  to  the  person  of  the 
grantee.  Giving  permission  to  walk  over  one's  land  is  but  an 
excuse  for  a  trespass.  The  case  of  Thompson  v.  Oregory,  4 
Johns.  81  [4  Am.  Deo.  255],  has  been  much  relied  on  by  the 
plaintiff's  counsel,  as  containing  the  principle  for  which  he 
contends.  Thompson  sued  Qregory,  for  damages  for  overflow- 
ing his  land,  by  means  of  a  dam  on  Gregory's  own  land.  The 
defense  set  up  was,  that  S.  Van  Rensselaer  had  leased  both 
plaintiff's  and  defendant's  land,  and  reserved  to  himself  ana 
his  assigns  the  privilege  of  building  dams  and  flowing  lands, 
and  that  this  right  had  been  assigned  by  parol  to  the  defend- 
ant. The  court  say  the  right  iu  question  could  not  pass  by 
parol;  the  right  reserved  to  the  grantor  was  an  incorporeal 
hereditament.  It  was  not  the  land  itself,  but  a  right  annexed 
to  it,  and  it  could  only  pass  by  grant.  No  such  interest  could 
be  assigned  or  granted  vrithout  writing,  according  to  the  express 
provision  of  the  statute  of  frauds.  And  in  Jachaun  v.  Bud,  9 
Johns.  298,  it  was  held  that  ejectment  would  lie  by  the  grantor 
for  such  a  reservation. 

Chancellor  Kent,  in  his  commentaries,  8  Kent  Com.  452, 
says,  that  the  modern  cases  distinguish  between  an  easement 
and  a  license.  A  claim  for  an  easement  must  be  founded  upon 
^ant,  by  deed  or  writing,  or  upon  prescription  which  presup- 
poses one,  for  it  is  a  permanent  interest  in  another's  land,  with 
a  right,  at  all  times,  to  enter  and  enjoy  it;  but  a  license  is  an 
authority  to  do  a  particular  act  or  a  series  of  acts  upon  another's 
land,  without  possessing  any  estate  therein.  It  is  founded  in 
personal  confidence,  and  is  not  assignable.  This  distinction 
between  a  privilege  or  easement  carrying  an  interest  iu  land, 
and  requiring  a  writing  within  the  statute  of  frauds  to  support 
it,  and  a  license  which  may  be  by  parol,  is  quite  subtle,  and  it 
becomes  difiScult,  in  some  of  the  cases,  to  discern  a  subetantiai 
diflerence  between. 
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I  shall  not  undertake  to  reconcile  these  yarious  cases.    It 
is  evident  the  subject  has  been  understood  very  differently 
by  different  judges.     But  in  this  all  agree,  that  according 
to  the  statute  of  frauds,  any  permanent  interest  in  the  land 
itself  can   not  be   transferred,  except  by  writing.     Much  of 
the  discrepancy  may  have    arisen  from  the    different  ideas 
attached  to  the  word  license.     If  we  understand  it  as  Chan- 
cellor Kent  defines  it,  it  seems  to  me  there  can  be  no  di£S- 
culty.    It  is  an  authority  to  do  a  particular  act  upon  another's 
land;  is  founded  in  personal  confidence,  and  is  not  assignable.  ' 
For  example,  A.  agrees  with  B.  that  B.  may  hunt  or  fish  on 
his,  A.'s  land;  A.  thereby  gives  B.  a  license  for  that  purpose. 
This  gives  B.  no  interest  in  the  land;  he  can  not  authorize  any 
other  person  to  go  upon  the  land;  it  is  a  personcJ  privilege 
granted  to  B.  alone.     If,  after  A.  has  given  his  consent,  and 
before  B.  has  entered  upon  his  land,  A.  changes  his  mind,  he 
has  a  right  to  do  so,  and  forbid  B.  from  entering  upon  his  land 
for  the  specified  purpose.     The  license  is  thus  far  executory, 
and  may  be  revoked  at  pleasure;  if  6.  afterwards  enters,  he  is 
a  trespasser.     If,  however,  B.  enters  before  any  revocation  of 
the  license,  the  license  is  then  executed;  and  it  is  not  com- 
petent for  A.  to  revoke  it,  and  make  B.  a  trespasser.     This 
doctrine  is  applicable  only   to   the  temporary  occupation  of 
land,  and  confers  no  right  nor  interest  in  the  land.     If  A. 
agrees  with  B.  that  he  may  enter  upon  his  land,  and  occupy  it 
for  a  year,  that  is  not,  properly  speaking,  a  license  merely;  it 
is  more — it  is  a  lease,  and  if  no  term  be  specified  in  the  agree- 
ment, it  is  an  estate  at  will. 

If  the  period  of  occupation  expressed  or  implied  previous  to 
1830,  was  more  than  three  years,  it  required  an  agreement  in 
writing  to  support  it.  If  there  was  no  written  agreement,  the 
right  of  occupancy  could  certainly  not  extend  beyond  three 
years.  Where  an  interest  greater  than  a  temporary  occupation 
was  to  be  created,  it  might  be  an  easement,  as  a  right  of  way; 
such  an  easement  is,  or  may  be,  a  permanent  interest  in  too 
land  over  which  the  right  of  way  exists,  and  must  be  founded 
upon  grant  or  prescription,  which  supposes  a  grant.  Such  an 
interest  is  not  properly  a  license;  it  may  be  assigned,  and  can 
not  be  revoked.  If  A.  agree*  with  B.  that  B.  may  build  a  dam 
upon  the  land  of  A.,  or  across  an  island,  as  in  the  present  case, 
if  it  is  to  be  permanent,  or  anything  more  than  a  mere  tempo- 
rary erection,  such  an  agreement  is  not  technically  a  license. 
The  object  of  A.  is  to  grant,  and  of  B.  to  acquire  an  interest 
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which  shall  be  permanent;  a  right  not  to  occupy  for  a  short 
time,  but  as  long  as  there  shall  be  employment  for  the  water- 
power  to  be  thus  created;  can  such  an  interest,  such  a  right,  be 
created  by  parol  ?  As  Mr.  Sugden  says  of  the  case  of  Wood  y. 
Lake,  **  It  appears  to  be  in  the  very  teeth  of  the  statute  which 
extends  generally  to  all  leases,  estates,  or  interests."  It  de- 
clares that  all  leases,  estates,  interests  of  freehold,  or  terms  of 
years,  or  any  uncertain  interests,  of,  in,  to,  or  out  of  any  lands, 
made  by  parol,  and  not  in  writing,  shall  have  the  effect  of 
estates  at  will  only.  To  decide  that  a  right  to  a  permanent 
occupation  of  the  plaintiff's  land  may  be  acquired  by  parol, 
and  by  calling  the  agreement  a  license,  would  be  in  effect  to 
repeal  the  statute.  The  only  other  question  arising  upon  the 
bill  of  exceptions  is  whether  the  judge  was  correct  in  charging 
the  jury  that  the  conveyance  by  the  plaintiff  to  AUcott  of  mill 
privileges,  and  the  right  of  using  water  on  the  canal  and  race» 
referred  to  and  adopted  the  means  of  furnishing  water  to  that 
canal  as  they  existed  at  the  date  of  the  deed,  and  that  as  the 
present  dam  was  then  erected,  the  deed  was  a  full  confirmation 
and  recognition  of  that  dam. 

A  reference  to  the  terms  of  the  deed  to  Felt,  will  show  that 
the  subject  of  that  conveyance  was  the  privilege  of  the  water- 
power  which  was  created,  in  part,  by  means  of  a  dam.  The 
purchaser  was  of  course  entitled  to  the  privilege,  to  the  full 
extent  of  which  it  was  capable  of  enjoyment  at  the  time  of  the 
purchase;  that  is,  he  was  entitled  to  raise  the  water  to  the 
height  at  which  it  was  at  the  time  of  the  purchase  and  sale.  If 
the  grantor  suffered  any  inconvenience  from  the  flowing  of  the 
water  upon  his  lands,  no  action  would  lie  for  such  damages. 
The  grantee  would  not,  however,  be  authorized  in  raising  the 
water  higher;  nor,  as  I  apprehend,  would  he  be  justified  in 
buildiog  a  dam  in  another  place.  For  instance,  when  the  deed 
to  Felt  was  executed,  I  will  suppose  that  there  was  no  dam  but 
the  old  dam  at  the  head  of  the  island  (though  the  fact,  I  be- 
lieve, was  otherwise);  in  that  case  the  grantee  would  have  no 
right  to  build  a  dam  at  auy  other  place,  unless  it  became  ab- 
solutely necessary;  nor  could  he  raise  the  water  higher  than 
it  might  be  raised  by  the  dam  existing  at  the  time  of  his  pur- 
chase. At  the  time  of  Felt's  purchase,  Cleveland's  dam  was 
the  only  one  which  supplied  water  to  the  water  lots.  Felt'a 
deed  recognized,  of  course,  that  dam;  and  gave  him  his  propor- 
tion of  all  the  benefit  to  be  derived  from  the  head  of  water  which 
it  furnished.     In  the  same  manner  the  deed  to  Alloott,  bearing 
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date  in  1828,  after  the  erection  of  the  dam  of  1826,  gave  to  the 
grantee  the  benefit  of  that  dam.  Whether  it  is  higher  or  lower 
than  Cleyeland's  dam,  the  case,  I  believe,  does  not  inform  us; 
nor  is  it  important  to  the  decision  of  this  point.  It  is  con- 
tended, on  the  part  of  the  plaintiff,  that  the  extent  of  the  priv- 
ilege conveyed  by  this  deed  is  to  be  ascertained  by  the  contract 
which  was  entered  into  in  October,  1825;  that  the  deed,  being 
executed  in  fulfillment  of  that  contract,  it  must  be  construed 
in  reference  to  it,  and  to  the  state  of  the  privilege  then 
existing. 

If  the  dam  of  1826  had  been  less  favorable  to  the  grantee 
than  that  of  1825,  the  purchaser  would  no  doubt  be  entitled  to 
the  full  benefit  of  his  purchase;  and  would  be  authorized  to 
raise  the  dam  to  the  height  of  that  of  1825.  But  if  ^he  dam 
in  1828,  when  the  plaintiff  conveyed  to  Allcott,  was  higfier  than 
in  1825,  when  the  contract  was  made,  and  the  plaintiff  has  con- 
veyed all  the  water  privilege  then  enjoyed,  I  apprehend  he  ia 
not  at  liberty  to  diminish  the  privilege  thus  granted.  A  deed 
is  construed  most  strongly  against  the  grantor.  If  there  has 
been  any  mistake,  it  can  not  be  corrected  in  this  court,  but 
resort  must  be  had  to  the  court  of  chancery.  There  is  no  pre- 
tense of  fraud  or  imposition  upon  the  grantor,  in  relation  to 
the  execution  of  the  deed:  5  Wend.  525;^  7  Cow.  266.'  It 
seems  to  me  that  the  deed  of  1828  is  a  recognition  of  the  dam 
of  1826;  the  plaintiff  can  not  deny  the  proper  and  lawful  exist- 
ence of  the  dam  as  it  stood  at  the  date  of  that  deed.  The 
right  to  maintain  the  dam  is  granted  by  the  deed;  the  dam  is 
therefore  no  nuisance  as  to  the  plaintiff.  He  has  recognized  it 
and  conveyed  to  Allcott  all  the  water  privileges  created  by  it, 
and  is  not  at  liberty  to  treat  it  as  a  nuisance.  On  the  whole 
case,  therefore,  there  is  no  reason  for  granting  a  new  trial. 


LiaKNBB. — ^The  principal  case  is  a  leading  authority  in  regard  to  the  sabjeot 
of  Uoense,  and  is  followed  in  New  York  on  the  various  propositions  which  it 
decides:  as  to  the  definition  of  a  license,  in  DoliUle  v.  Eddy,  7  Barb.  78;  that 
a  parol  license  is  valid:  Pierrepont  v.  Barnard,  6  Id.  372;  Houghtaling  v. 
ffaug/Ualing,  Id.  383;  Dubois  v.  Kelly,  10  Id.  507;  as  to  the  revocability  of 
licenses:  Bayce  v.  Brovon,  7  Id.  00;  McCaffrey  v.  Wooden,  62  Id.  325;  Phelp9 
▼.  NowUn,  72  N.  Y.  43;  MerriU  v.  Calkina,  73  Id.  584;  that  under  the- guise 
of  a  parol  license  a  permanent  interest  in  lands  can  not  be  created:  Ratiibone 
T.  MeConnell,  21  N.  Y.  472;  Selden  v.  Del  and  Hud.  Canal  Co,,  29  Id.  639; 
Babeoek  v.  Utter,  1  Keyes,  405;  MiUer  v.  Auburn  and  Syracuse  R,  R,  Co.p 
6  Hill,  02;  Brown  v.  Galley,  Hill  &  D.  310;  Dubois  v.  KeUy,  10  Barb.  607; 
EggUsUm  v.  N.  T.  and  Harlem  R,  R,  Co,^  35  Id.  174;  and  that  it  is  compe- 

1.  OaUeg  T.  Sitmley,  3.  JBftfkf  v.  Hooker, 
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tent  to  show  a  licenie  to  have  been  created  conditionally:   Pratt  v.  Ogden, 
U  N.  Y.  22. 

The  subject  of  the  creation  and  nature  of  license  will  be  found  disomwed 
in  the  Dotes  to  Jtiicher  v.  Kelli/,  10  Am.  Dec.  38,  and  Rerkk  v,  Kern,  16  Id. 
497,  and  in  Gilmore  v.  Wilbur,  22  Id.  410;  Baker  v.  Boston^  Id.  421;  Joy  v. 
Hull,  24  Id.  625;  HatJiorti  v.  Stinsoti,  25  Id.  228,  where  the  question  of  lioenae 
to  flow  lands  of  another  is  considered:  WoocUntry  v.  Parshlq/,  26  Id.  730; 
P*<nq/  V.  Day,  25  Id.  470. 


Blunt  v.  Aikin. 

[16  WxzmXLL,  629.] 

Ax  AenoN  on  tux  Oasb  for  Flowinq  Lands  will  not  lie  against  the  person 
who  erected  the  mill,  where,  at  the  time  of  the  injury,  the  mill  was  in 
the  possession  of  another,  not  a  tenant  to  the  former. 

AonoN  on  the  case  for  injurj  occasioued  by  a  dam  bailt  by 
the  defendant,  whereby  the  plaintiff's  land  was  overflowed. 
At  the  time  of  the  damage,  the  mill  and  dam  were  in  the  oocii- 
pancy  of  the  defendant's  sons,  claiming  as  their  own.  Nonsnit 
granted.     Motion  for  a  new  trial. 

S,  Stevens,  for  the  plaintiff. 

S.  Cheever,  contra. 

By  Court,  Savaoe,  0.  J.  The  judge  nonsuited  the  plaintiff 
on  the  ground,  as  is  supposed,  that  an  action  would  not  lie 
against  the  defendant,  as  he  was  not  in  possession  of  the  mill 
and  dam  when  the  injury  was  done  for  which  the  suit  was 
brought.  The  plaintiff  moves  for  a  new  trial,  and  asserts  the 
principle  that  this  action  lies  against  the  person  who  caused 
the  dam  to  be  erected,  although  he  may  have  transferred  it  to 
another,  and  such  other  be  in  possession  at  the  time  of  the  in- 
jury complained  of.  For  the  purpose  of  the  argument  I  shall 
assume,  what  seems  to  me  to  have  been  sufficiently  proved, 
that  the  defendant  erected  the  dam  in  1812,  that  he  caused  it 
to  be  raised  higher  by  three  or  four  feet  in  1818,  and  that  in 
consequence  of  the  raisiug  of  the  dam  the  injury  was  done  to 
the  land  of  which  the  plaintiff  subsequeutly  became  owner.  I 
shall  also  assume,  that  before  the  plaintiff  became  the  owner 
of  the  premises  in  question,  the  defendant  had  divested  him- 
self of  the  possession  of  the  dam  and  mill.  The  case  does  not 
show  any  connection  between  the  defendant  and  his  sons,  in 
relation  to  the  occupancy  of  the  mill.  Had  the  relation  of 
landlord  and  tenant  been  shown,  that  might  have  varied  the 
question. 
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The  pleantiff 's  ooansel,  to  sustain  his  propositiou^  refers  us 
to  the  case  of  Bosewdl  v.  Prior,  2  Salk.  460.  That  was  an  ac- 
tion on  the  case  for  stopping  up  the  plaintiff's  ancient  lights. 
The  defendant,  tenant  for  years,  erected  the  nuisance,  and  after- 
wards made  an  under-lease  to  J.  S.  The  question  was,  whether 
an  action  would  lie  against  the  defendant  for  the  continuance 
after  he  had  made  an  under-lease;  there  had  already  been  a  re- 
covezy  against  him  for  the  erection.  The  court  said  the  action 
lay,  because  he  transferred  it  with  the  original  wrong,  and  his 
demise  affirms  the  continuance  of  it.  The  case  is  much  more 
fully  reported  in  1  Ld.  Baym.  713.  It  there  appears  expressly, 
that  the  defendant  had  demised  the  new  house  to  one  Shuttle- 
worth,  rendering  rent.  The  cause  was  several  times  argued  by 
distinguished  counsel.  For  the  defendant  it  was  argued,  that 
the  action  should  have  been  brought  against  the  tenant  in  pos- 
session, as  the  injury  which  the  plaintiff  sustained  proceeded 
from  him,  and  not  from  the  defendant.  The  court  admitted 
that  the  action  would  lie  against  either  the  defendant  or  his 
lessee,  and  observed  that  it  was  reasonable  that  the  action 
should  lie  against  the  defendant,  because  he  erected  the  nui- 
sance, for  some  time  continued  the  enjoyment,  and  then  de- 
mised it  to  S.,  rendering  rent;  thereby  agreeing  that  it  should 
continue,  and  he  has  a  rent  for  it.  We  are  also  referred  to 
Penruddoclfs  case,  9  Co.  101.^  That  was  a  case  of  quod  permiUat 
prosdernere,  between  Clark,  plaintiff,  and  Penruddock,  defend- 
ant. The  case  was  this:  John  Cosk  built  a  house  on  his  own 
ground,  so  near  the  curtilage  of  the  house  of  Thomas  Chichely, 
that  it  hung  over  three  feet  of  the  said  curtilage,  and  threw  the 
water  upon  Chichelj's  premises.  Chichely  conveyed  his  house 
to  Clark,  and  Cosk  conveyed  to  Penruddock.  The  first  ques- 
tion was  whether  the  action  lay  for  the  feuffee.  It  was  resolved 
that  the  dropping  of  the  water  was  a  new  wrong,  and  that  the 
action  lay  by  the  feoffee  of  Chichely  against  the  feoffee  of  Cosk, 
if  the  nuisance  be  not  reformed  after  request  made;  but  against 
him  who  did  the  wrong,  the  action  lies  without  request.  It 
was  held,  too,  that  the  feoffee  might  abate  the  nuisance,  even 
before  prejudice;  for  it  was  reasonable  that  he  should  pre- 
Tent  the  prejudice,  and  not  stay  till  it  be  done. 

So  too  it  was  held  in  Beswick  v.  Cunden,  Cro.  Eliz.  402,  520, 
that  an  action  on  the  case  did  not  lie  for  a  nuisance,  because 
the  plaintiff  might  have  his  remedy  by  an  assize  or  quod  permit^ 
lot.    That  was  an  action  on  the  case,  for  that  the  defendant 

1.  6  Oo.  101. 
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erected  a  dam  in  a  certain  river  whereby  it  surrounded  the  land 
of  J.  S.,  who  afterwards  enfeoffed  the  plaintiff  thereof.  To 
this  declaration  there  was  a  demurrer,  and  held  as  above  that 
this  action  did  not  lie.  The  proceedings  in  an  assize  of  nuisance, 
and  quod  permiUal  prostemere,  are  now  obsolete.  It  may,  how- 
ever, be  proper  to  remark,  that  the  assize  of  nuisance  was  a 
wrii  commanding  the  sheriff  to  summon  an  assize,  that  is  a 
jury,  and  view  the  premises,  and  have  them  at  the  next  assizes, 
that  justice  may  be  done.  If  the  plaintiff  succeeded,  he  had 
judgment:  1.  That  the  nuisance  be  abated;  2.  To  recover 
damages.  This  action  originally  lay  against  the  wrong-doer 
himself,  but  not  his  alienee.  That  was  remedied  by  the  statute 
of  W.  2.  Before  this  statute,  the  party  injured  by  a  nui- 
sance which  was  aliened,  was  driven  to  his  qiLod  permiUat^ 
which  was  in  the  nature  of  a  writ  of  right,  and  commanded  the 
defendant  to  permit  the  plaintiff  to  abate  the  nuisance,  or  show 
cause  why  he  will  not.  This  writ  lay  as  well  between  the 
parties  to  the  nuisance  as  their  alienees.  Both  these  remedies 
are  superseded  by  the  action  on  the  case,  in  which  damages 
alone  are  recoverable,  but  not  judgment  to  abate  the  nuisance. 
In  this  action  possession  alone  is  sufiScient  to  be  shown;  and  it 
lies  by  the  person  in  possession  against  another  who  has  like 
possession.  In  this  respect  it  differs  from  those  proceedings 
in  the  nature  of  real  actions,  where  it  was  necessary  that  the 
freehold  should  be  in  the  plaintiff  and  defendant  respectively: 
Jac.  Law  Diet. ,  tit.  Nuisance,  III,  1,  2, 3.  The  case  of  Chedham 
V.  Hamp8on,  4t  T.  B.  818,  was  a  case  somewhat  analogous.  That 
was  an  action  on  the  case  against  the  defendant,  who  was  owner 
of  the  fee,  for  not  repairing  the  fences  of  a  close,  whereby  the 
plaintiff  sustained  damage.  Another  person  was  in  possession^ 
but  the  plaintiff  had  a  verdict. 

Lord  Eenyon  said  it  was  clear  that  the  action  could  not  be 
supported  against  the  owner  of  the  inheritance  when  the  pos- 
session was  in  another  person.  It  was  notoriously  the  duty  of 
the  occupant  to  repair  the  fences,  so  that  the  landlord  might 
maintain  an  action  for  neglect^  without  any  agreement  for  that 
purpose,  upon  the  ground  of  an  injury  to  the  inheritance. 
Buller,  J.,  said  that  with  respect  to  the  case  of  Eosewell  v. 
Friar,  which  was  the  only  one  cited  where  the  action  was  main- 
tained against  the  owner  out  of  possession,  it  was  very  distin- 
guishable, for  there  the  defendant  let  the  premises  with  the 
nuisance  upon  them  which  had  been  before  erected;  and  he  re« 
marks,  that  the  court  relied  upon  the  fact  that  he  had  been 
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guilty  of  the  misfeasance,  and  a£Brmed  the  continuanoe  of  the 
nuisance,  which  might  be  said  to  be  a  continuance  by  himself. 
It  would  seem,  therefore,  that  had  it  been  shown  that  the  de- 
fendant in  this  case  had  rented  the  premises  to  his  sons,  an  ac- 
tion might  be  maintained  against  him.  A  question  might  per- 
haps arise,  whether  the  present  plaintiff  could  maintain  the 
action,  as  he  had  no  interest  in  the  premises  injured  by  the 
nuisance,  until  some  time  after  the  defendant  had  been  out  of 
possession  of  the  nuisance  itself.  If,  however,  the  receipt 
of  rent  is  a  sufficient  affirmance  of  the  nuisance  and  participa- 
tion in  its  continuance  to  make  him  liable  to  any  one,  he  might 
be  held  liable  to  the  person  injured,  either  by  the  original 
erection  of  the  nuisance  or  by  the  continuance  of  it. 

As  this  case  appeared  at  the  trial,  the  judge  decided  correctly. 
Although  the  defendant  had  been  in  possession  when  the  dam 
was  built,  and  when  it  was  raised,  and  was  therefore,  at  that 
time,  liable  for  any  damage  caused  by  it;  yet,  before  the  plaint- 
iff sustained  any  damage,  he  bad  left  the  possession,  and  other 
persons  had  assumed  it,  and  were  unquestionably  liable.  Pos- 
session is  prima  facie  evidence  of  property,  and  I  apprehend, 
as  against  the  possessor,  conclusive,  in  so  far  as  any  liability  is 
imposed  by  the  fact  of  possession  or  ownership;  the  law  will 
presume  the  person  in  possession  to  be  the  owner,  but  there  is 
no  presumption  of  tenancy  arising  from  the  fact  of  succession 
in  possession.  If  the  relation  of  landlord  and  tenant  existed 
between  the  defendant  and  his  sons,  it  should  have  been  shown; 
it  can  not  be  presumed. 

New  trial  denied. 

Followed,  in  regard  to  the  liability  of  one  who  maintains  a  nniaanoe  which 
haa  been  erected  by  another,  in  Irvine  v.  Wood,  51  N.  Y.  230;  Ohenango 
Bridge  Co,  v.  LeufiSy  63  Barb.  116;  Mayw  qf  Albany  v.  Ounliff,  2  Ck>m8t  181. 

KuTBAKCB,  EiiBCTiMO  OB  CoNTiNUiKO,  liability  of  parties  for:  See  the  note 
to  Plumer  v.  Harper,  14  Am.  Dec.  336. 


SoEUOHAM  V.  Wood. 

[16  WSCTELL,  546.] 

A  DxiD,  Signed,  Aoknowuedoed,  and  Rkcobded,  is  a  complete  and  Tslid 
deed,  although  there  is  no  evidence  of  any  formal  delirery  and  the 
initrnment  is  foond  among  the  grantor's  papers  at  his  death. 

Ejbcthent  to  recover  the  plaintiff's  dower  land.     The  ques« 
lion  turned  apon  the  validity  of  a  deed  made  by  the  plaintiff's 
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basband  before  marriage,  by  wbich  be  conveyed  all  bis  real 
estate  to  tbe  defendants,  in  trust  for  bimself  during  bis  life  and 
for  bis  cbildren  after  bis  deatb.  Tbe  deed  was  signed  and 
acknowledged  by  all  tbe  parties  before  a  commissioner  of  deeds, 
and  was  recorded.  It  did  not  appear  tbat  tbere  was  any  formal 
delivery,  and  after  tbe  grantor's  deatb  tbe  instrument  was  found 
among  tbe  grantor's  papers. 

S.  A,  Ibote,  for  tbe  plaintiff  in  error, 

P.  A.  Jay,  contra. 

By  Court,  Nelson,  J.  Tbe  facts  in  tbe  bill  of  exceptions  are 
abundantly  sufficient  to  justify  tbe  cbarge  of  tbe  court  below, 
and  tbe  verdict  of  tbe  jury.  No  one  can  doubt,  from  tbe  ac- 
count of  tbe  execution  of  tbe  deed  given  by  tbe  commissioner, 
in  connection  witb  tbe  previous  preparation  of  it  at  tbe  instance 
of  Scrugbam,  tbat  it  was  tbe  understanding  and  intent  of  all 
parties  at  tbe  time  of  tbe  execution  and  acknowledgment,  tbat 
it  was  delivered,  or  in  otber  words,  tbat  tbe  family  settlement 
was  complete. 

Tbe  position  to  be  found  in  tbe  learned  commentaries  of 
Gbancellor  Kent,  vol.  4,  pp.  455,  456,  tbat  "if  botb  parties 
be  present,  and  tbe  usual  formalities  of  execution  take  place, 
and  tbe  contract  is  to  all  appearance  consummated  witbout 
any  conditions  or  qualifications  annexed,  it  is  a  complete  and 
valid  deed,  notwitbstanding  it  be  left  in  tbe  custody  of  tbe 
grantor,"  is  amply  sustained  by  tbe  autborities  referred  to  by 
bim.  He  bad  in  tbe  case  of  Souverbye  v.  Arden,  1  Jobne. 
Cb.  240,  before  fully  considered  and  reviewed  all  tbe  leading 
cases  on  tbe  point,  botb  in  law  and  equity,  and  in  tbe  opinion 
delivered  by  bim  as  cbancellor,  tbe  above  proposition  will  also 
be  found,  p.  256.  It  bas  received  confirmation  by  subsequent 
cases,  botb  bere  and  in  tbe  Englisb  courts:  17  Id.  548,  577;'  5 
Barn.  &  Cress.  671.'  Tbe  position  extracted  by  tbe  reporter 
from  tbe  last  case  is  as  follows:  "  Wbere  a  party  to  an  instru- 
ment seals  it,  and  declares  in  tbe  presence  of  a  witness  tbat  be 
delivers  it  as  bis  deed,  but  keeps  it  in  bis  own  possession,  and 
tbere  is  notbing  to  qualify  tbat,  or  to  sbow  tbat  tbe  executing 
party  did  not  intend  it  to  operate  immediately,  except  tbe  keep- 
ing tbe  deed  in  bis  bands,  it  is  a  valid  and  effectual  deed;  and 
delivery  to  tbe  party  wbo  is  to  take  by  tbe  deed,  or  to  any  per* 
son  for  bis  use,  is  not  essential." 

1.  Jaqmt  T.  MethodUt  SpUeopml  <7A«nA ;  S.  0.,  8  Am.  Dee.  M7.  2.  Dm  v.  A<«A<. 
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It  would  be  useless  to  go  over  the  cases  again,  after  the  re- 
Tiew  of  them  in  the  court  of  chancery  here,  and  in  the  king's 
bench  in  England,  and  a  concurrence  in  the  same  conclusion. 
Besides,  this  case  is  stronger  than  either  of  the  two  to  which  I 
have  referred^  because,  as  justly  remarked  in  the  court  below, 
the  grantor  was  much  more  interested  in  the  execution  and 
preservation  of  the  deed  than  either  of  the  trustees;  and  the 
fact  of  its  being  in  his  possession  at  his  death,  therefore,  does 
not,  under  the  circumstances  of  the  case,  necessarily  create  any 
presumption  against  the  idea  that  a  delivery  was  intended  at 
the  time  of  its  execution.  The  facts  offered  to  be  proved  were 
properly  excluded,  as  they  had  no  pertinent  bearing  upon  the 
point  in  issue.  If  they  proved  anything,  it  was  that  Scrugham 
had  made  special  provision,  before  his  death,  for  the  main* 
ienance  of  the  plaintiff  after  his  decease,  and  tended  rather  to 
negative  the  idea  that  he  expected  she  would  be  provided  for 
by  means  of  her  dower. 

Judgment  affirmed. 

• 

DsLivBBT  OF  Desd:  See  Church  v.  Oiknan,  poit,  and  note.  If  the  usual 
formalities  of  execution  take  place,  and  the  contract  under  seal  is  to  all  ap- 
peanmces  consummated  without  any  conditions  or  qualifications  annexed,  and 
the  acts  of  the  parties  clearly  evince  their  intention  to  be  bound  without  a 
formal  delivery,  it  is  a  complete  and  valid  deed,  notwithstanding  it  be  left 
in  the  custody  of  the  grantor:  Dietz  v.  Farish,  63  How.  Pr.  224;  StihoeU  v. 
HMfard,  20  Wend.  46;  FuUon  v.  FulUm^  48  Barb.  691;  McLean  v.  Button, 
19  Id.  463;  HoUiday  v.  LeujU,  14  Hun,  480. 


Fonda  v.  Yhjs^  Hobne. 

[15  WBwmr.T.,  631.] 

Thx  Fathxb,  A8  Guakdian  bt  Nature,  has  no  right  to  the  possession  or  use 
of  his  child's  property. 

Tbi  Father  is  Guardian  in  Socage,  under  the  revised  statutes,  of  lands 
vesting  in  an  infant  child. 

Av  Intant  oak  not  Appoint  an  Agent  for  the  sale  of  her  property. 

An  Infant's  Sale  or  Gut  of  Personaltt,  accompanied  by  a  delivery  by 
his  own  hand,  is  voidable  only. 

Where  an  Infant's  Father  exchanged  property  of  the  infant^  with  his 
ooosent,  for  other  property  which  was  seized  under  execution  as  belong- 
ing to  the  father,  the  infant's  remedy  is  not  in  replevin  against  the  cred- 
Hoi;.  The  act  of  the  father  was  void,  and  the  infant  can  pursue  hii 
original  property. 

It  is  A  Trespass  for  a  Sheriff  to  Levy  on  Another's  Property,  taking  a 
receipt  and  inventory  to  prevent  its  removal. 


78     •  Fonda  v.  Van  Hobnb.  [New  York, 

Bjefleyin  for  two  cows  and  a  calf.  Hoag,  the  deputy  sheriff, 
justified  under  an  execution  sued  out  by  hia*co-defendant, 
Fonda,  against  A.  Van  Home,  the  father  of  the  plaintiff.  It 
appeared  from  A.  Van  Horue's  testimony,  that  one  Gross  made 
a  gift  to  the  plaintiff,  witness'  infant  daughter,  of  a  cow;  thai 
witness,  with  the  plaintiff's  consent,  sold  the  cow,  and  with  the 
proceeds  bought  two  cows  from  Easterbrooks,  one  of  which 
afterwards  had  a  calf — ^being  the  two  cows  and  calf  in  dispute. 
The  cows  and  calf  were  kept  by  the  plaintiff,  and  were  used  by 
him.  Motion  for  a  nonsuit  denied.  Verdict  for  the  plaintiff. 
The  defendants  then  sued  out  a  writ  of  error. 

D,  Cady,  for  the  plaintiffs  in  error. 
if.  T.  Beynolds,  contra. 

By  Court,  Bbonson,  J.  Van  Home,  the  father,  had  no  legal 
interest  in  the  event  of  the  suit.  If  the  plaintiff  recovered,  the 
witness,  as  her  guardian  by  nature,  could  have  no  right  to  the 
possession  or  use  of  the  property.  He  procured  two  persons 
to  receipt  tlie  goods,  but  it  does  not  appear  that  he  agreed  to 
indemnify  them.  Although  they  acted  on  his  request,  it  may 
have  been  from  motives  of  kindness  towards  the  plaintiff,  and 
without  any  right  to  resort  to  the  witness  in  case  of  loss.  There 
was  sufficient  evidence  of  a  trespass,  or  taking  of  the  goods,  to 
sustain  the  action.  Fonda,  the  creditor,  directed  the  levy,  and 
agreed  to  indemnify  the  sheriff;  and  Hoag,  the  deputy,  made 
the  levy.  An  inventory  was  made  of  the  property,  and  a  re- 
ceiptor was  required  to  prevent  its  removal.  The  defendants 
exercised  dominion  over  the  goods:  Allen  v.  Crary,  10  Wend. 
349  [26  Am.  Dec.  349].  The  objection  that  Van  Home  as  the 
guardian  of  the  plaintiff  was  entitled  to  the  possession  of  the 
property,  and  that  the  action  should  have  been  brought  by 
him,  can  not  be  sustained.  He  was  not  guardian  in  socage, 
for  two  reasons:  1.  It  does  not  appear  that  the  daughter 
was  seised  of  any  lands  held  by  socage  tenure;  and,  2.  As 
in  this  state  the  inheritance  may  descend  to  the  father,  he 
could  not  at  the  common  law  be  guardian  in  socage  to  his 
child:  Co.  Lit.  88  b,  note  67;  Jackson  v.  Combs,  7  Cow.  36;  S. 
C,  in  error,  2  Wend.  153  [19  Am.  Dec.  568].  Both  of  these 
rules  of  the  common  law  were  modified  in  the  late  revision  of 
the  statutes.  Where  an  estate  in  lands  becomes  vested  in  an 
infant,  the  guardianship  of  such  infant  now  belongs  to  the 
father,  with  the  rights,  powers,  and  duties  of  a  guardian  in 
socage:  1  B.  S.  718,  sec.  5.     But  it  does  not  appear  that  the 
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plaintiff  has  in  any  form  an  estate  iu  lands;  and  consequently 
Van  Horne  bad  no  rights  under  this  statute.  He  was  guardian 
by  nature  to  tbe  plaintiff,  but  this  guardianship  only  extended 
to  the  person  of  his  daughter,  and  gave  him  no  control  over 
her  property,  real  or  personal:  Combs  v.  Jackson^  2  Wend.  153 
[19  Am.  Dec.  568].  If  the  plaintiff  owned  tbe  property,  the 
action  was  properly  brought  in  her  name. 

Id  relation  to  the  cow  which  the  plaintiff  purchased  of  Put- 
man,  no  question  was  made  on  the  trial,  nor  do  I  perceive  that 
there  was  room  for  any.  The  mere  fact  that  the  father  kept 
the  cow  and  had  the  use  of  it,  would  not  make  the  transaction 
fraudulent  against  his  creditors.  The  use  of  the  animal  must 
have  been  worth  more  than  the  keeping,  and  the  creditors  of 
the  father  could  not  be  injured  by  such  an  arrangement  be- 
tween him  and  his  child.  The  only  difficulty  in  the  case  is  in 
relation  to  the  cow  which  Van  Horue  purchased  of  Easter- 
brooks,  and  gave  to  the  plaintiff  in  the  place  of  the  one  he  had 
previously  sold.  If  this  must  be  regarded  as  a  gift  on  the  part 
of  the  father,  then  as  he  wasiasolvent  at  the  time,  the  daughter 
acquired  no  title  as  agaiast  his  creditors;  and  if  it  was  a  sale 
instead  of  a  gift  by  the  father,  it  would  be  prima  facie  fraudu- 
lent  as  against  creditors,  because  he  still  retained  the  posses- 
sion of  the  property.  It  was  important,  therefore,  for  the 
plaintiff  to  connect  this  transaction  with  her  title  to  the  cow 
that  was  given  to  her  by  Gross.  The  court  charged  the  jury» 
that  if  Van  Horne  merely  carried  into  effect  the  will  of  his 
daughter,  by  disposing  of  one  cow  and  procuring  for  her  an- 
other as  good,  as  her  agent,  then  the  plaintiff  was  the  real 
owner,  and  the  defendants  were  not  justified  in  taking  the  cow. 
.  This  was,  in  effect,  instructing  the  jury  as  matter  of  law,  that 
the  plaintiff,  though  an  infant,  could  constitute  her  father  an 
agent  for  the  sale  of  her  property.  The  charge  was  in  this 
particular  erroneous.  The  plaintiff  could  not  appoint  an  agent 
for  the  sale  of  her  property.  Her  will  or  consent  conferred  no 
authority  upon  her  father.  She  might  treat  him  as  a  wrong- 
doer for  making  the  sale,  and  the  purchaser  acquired  no  title. 
Notwithstanding  the  attempted  transfer,  the  cow  which  was 
the  gift  of  Gross  still  remained  the  property  of  the  plaintiff, 
and  she  might  assert  her  right  to  the  property  in  the  same 
manner  as  though  it  had  been  wrongfully  taken  by  a  stranger. 

What  acts  of  an  infant  are  void,  and  what  are  voidable  only,  is 
a  question  which  has  been  very  much  discussed  in  the  books;  and 
u  veral  attempts  have  been  made  to  lay  down  some  general  rule 
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which  should  be  applicable  to  all  cases;  bat  with  no  great  suo* 
cess.     lu  Keane  v.  Boycott^  2  H.  Bl.  511,  Lord  Chief  Justice 
Eyre  laid  dowu  the  doctrine,  that  where  the  court  could  pro- 
nounce the  contract  for  the  benefit  of  the  infant,  as  for  neces- 
saries, it  was  good;  where  the  court  could  pronounce  it  io  be 
to  the  prejudice  of  the  infant,  it  was  void;  and  in  those  cases 
where  the  benefit  or  prejudice  was  uncertain,  the  contract  waa 
voidable  oulj.     This  may  answer  well  enough  as  a  general  rule, 
but  it  must  be  subject  to  exceptions.     It  may  be  for  the  benefit  of 
an  infant  to  appoint  an  attorney  or  agent  to  sell  his  lands,  but 
such  an  act  would  be  clearly  void.     A  conveyance  by  the  infant 
himself,  of  his  lands,  may  be  to  his  prejudice,  and  yet,  under 
certain  circumstances,  the  conveyance  will  be  voidable  only, 
and  there  must  be  many  cases  where  the  act  will  be  void; 
although  it  may  be  uncertain  whether  it  will  benefit  or  preju- 
dice the  infant.     In  Zowch  v.  Parsons^  3  Burr.  1794,  Lord 
Mansfield  sanctioned  the  rule  laid  down  by  PerloAs,  that  *'all 
such  gifts,  grants,  or  deeds  made  by  infants,  which  do  not  take 
effect  by  delivery  of  his  hand,  are  void;  bu«i  '^^1  gifts,  grants,  or 
deeds,  made  by  infants,  by  matter  in  d^eeu  or  in  writing,  which 
do  take  effect  by  delivery  of  his  hand,  p//e  voidable,  by  himself, 
by  his  heirs,  and  by  those  who  b^./c  nis  estate."    He  remarked 
that  the  words  "  which  do  tsji^  effect,"  were  an  essential  part 
of  the  definition,  and  ^'j.ciude  letters  of  attorney,  or  deeds 
which  delegate  a  mere  power  and  convey  no  interest.     A  con- 
veyance by  lease  ^nd  release  executed  by  the  infant,  was  held 
^o  be  voidable  only,  and  that  he  could  not  avoid  it  until  he 
irrived  at  full  age.     Although  the  case  of  Zouch  v.  Parsons  has 
been  questioned  in  England,  it  was  approved  by  this  court  in 
Conroe  v.  BirdsaU^  1  Johns.  Cas.  127  [1  Am.  Dec.  105].     It  was 
decided  in  this  case,  that  the  bond  of  an  infant  was  not  void, 
but  was  voidable  only.     A  different  rule  was  laid  down  by  Lord 
Coke,  who  says  that  an  infant  will  not  be  bound  by  a  penal 
obligation,  even  where  it  is  given  for  necessaries:  Co.  Lit.  172 
a.     See,  also,  4  T.  B.  363,'  and  Baylia  v.  Dindey,  3  Mau.  &,  SeL 
477. 

In  Swasey  v.  Vanderheyden,  10  Johns.  33,  it  was  held  that  the 
negotiable  note  of  an  infant  given  for  necessaries,  and  where 
that  fact  appeared  upon  the  face  of  the  instrument,  was  void. 
Whether  this  case  and  that  of  Conroe  v.  BirdsaU  stand  well  to- 
gether, need  not  now  be  considered.  In  relation  to  personal 
chattels,  the  rule  seems  to  be,  that  if  an  infant  give  or  sell  his 

1.  CandtUy.Stuuo, 
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(▼oods  and  deliver  them  with  his  own  hand,  the  act  is  voidable 
only;  but  if  he  give  or  sell  goods,  and  the  donee  or  vendee 
take  them  bj  force  of  the  gift  or  sale,  the  act  is  void,  and  the 
infant  maj  bring  trespass:  1  Mod.  137;^  Bac.  Abr.,  Infancy 
and  Age,  1,  pi.  3.  This  distinction  was  recognized  in  Eoof  v. 
Stafford^  7  Cow.  179.  The  infant  brought  trover  for  a  horso 
which  he  had  sold  to  the  defendant,  and  the  court  held  that 
the  sale  was  not  absolutely  void,  on  the  ground  that  he  had 
made  manual  delivery  of  the  goods;  and  being  voidable  only, 
that  he  could  not  avoid  the  sale  until  he  came  of  age.  This 
judgment  was  reversed  in  the  court  for  the  correction  of  errors, 
9  Cow.  626,'  on  the  ground  that  it  did  not  appear  in  point  of 
fact  that  there  had  been  a  manual  delivery  of  the  horse. 
Chancellor  Jones,  who  delivered  the  opinion  of  the  court,  said : 
"  The  fact  of  possession  by  the  vendee,  would  be  evidence  of 
a  delivery  in  the  case  of  an  adult;  but  in  case  of  an  infant 
vendor,  there  should  be  strict  proof  of  personal  delivery.  An 
infant  can  not  make  an  attoiney.  The  appointment  would  be 
void;  and  there  being  no  proof  of  actual  manual  delivery,  the 
contract  would  seem  to  be  void.  The  agreement  to  sell  con- 
ferred no  right  upon  the  vendee  to  take.  The  mere  agreement 
of  the  infant  to  sell  would  not  protect  the  vendee  against  an 
action  of  trespass  for  taking  the  horse.  The  taking  would  be 
tortious,  and  in  itself  a  conversion." 

In  the  case  under  consideration,  the  plaintiff  did  not  deliver 
the  property,  and  the  sale  by  the  father  was  wholly  without 
authority.  The  infant  could  not  make  an  attorney  or  agent  to 
do  such  an  act.  The  purchaser  acquired  no  title,  and  the 
plaintiff  may  at  any  time  treat  him  as  a  tort-feasor,  and  recover 
the  value  of  the  property.  The  ground  on  which  the  court  be- 
low placed  the  cause,  in  their  charge  to  the  jury,  is  wholly  un« 
tenable;  and  it  is  therefore  unnecessary  to  inquire  whether 
there  be  any  other  ground  on  which  the  plaintiff  can  succeed 
as  to  the  cow  (and  its  offspring)  purchased  of  Easterbrooks. 
The  plaintiff  has  never  ratified  the  sale  made  by  her  father, 
nor  can  that  be  done  while  she  remains  an  infant.  The  court 
below  placed  her  title  upon  the  ground  that  the  father, 
with  her  consent  and  as  her  agent,  had  made  an  exchange  of 
one  animal  for  another,  and  that  this  was  a  lawful  act.  But 
her  consent  conferred  no  authority,  and  the  father  could  not 
act  as  her  agent.  She  has  her  remedy  for  the  unauthorized 
aale;  and  that  transaction  can  have  no  legal  connection  with 

1.  Manhp  t.  Scott,  2.  Stafford  t.  Boqf, 
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the  subsequent  purchase  of  two  cows  from  Easterbrooks.  If 
she  acquired  aoj  right  to  one  of  those  animals,  it  must  be  on 
the  ground  either  of  a  gift  or  a  sale  to  her  by  the  father;  and 
before  she  can  recover,  the  validity  of  that  act  must  be  passed 
upon  by  a  jury.  But  she  can  never  recover  this  animal  without 
making  a  profit  by  her  incapacity  to  contract.  She  has  an  un- 
doubted right  of  action  for  the  cow  given  to  her  by  Gross, 
and  if  she  may  also  recover  the  one  given  in  exchange  by  her 
father,  she  may  have  double  satisfaction,  when,  in  law,  there 
has  been  but  one  injury.  It  is,  however,  enough  for  the  pres- 
ent, that  the  court  below  erred  in  its  charge  to  the  jury. 
Judgment  reversed. 

CoNTBACTS  OF  Intants,  When  Void,  VOIDABLE,  OB  BiKDiNO:  OUver  V. 
ffaudUt,  7  Am.  Deo.  134  and  note;  Whitney  v.  Dutch,  Id.  229  and  note; 
Philip  V.  Green,  13  Id.  124;  Willard  v.  Stone,  17  Id.  496;  CampbeU  v.  Stahee, 
19  Id.  561;  Fridge  v.  State,  20  Id.  463;  Lawson  v.  Lovejoy,  23  Id.  526;  Delana 
▼.  Blake,  25  Id.  617;  Wheaton  v.  East,  26  Id.  251  and  note;  and  Medbury  v. 
Watrous,  7  Hill,  112;  Bartholomew  v.  Finntmort,  17  Barb.  430;  Elyv.  EhU, 
3  N.  Y.  508.  In  the  last  two  cases  the  distinction  is  adverted  to  in  the  gifta 
or  sales  of  infants  between  the  actual,  manual  delivery  of  the  goods  by  tha 
infant,  and  instances  where  such  delivery  is  wanting. 

Father  mat  be  a  Guabdian  in  Socage  under  the  revised  statutes :  Porter 
V.  Bleiler,  17  Barb.  152,  citing  the  principal  case. 

CoNSTBUcnvE  Trespass  arises  where  there  is  a  mere  claim  of  dominion 
with  an  intention  being  indicated  to  interfere  with  the  goods  under  pretense 
of  right  or  authority:  Connah  v.  Hale,  23  Wend.  467;  Greene  v.  Burke,  Id. 
495;  Latimer  v.  Wheeler,  1  Keyes,  475.  And  in  case  of  wrongful  seizure  by 
a  sheriff,  those  who  directed  it  are  liable  as  original  trespassers:  Loomia  v. 
Cline,  4  Barb.  455;  Larimer  v.  WJieeler,  I  Keyes,  475,  all  citing  the  principal 
case.  On  the  authority  of  Fonda  v.  Van  Home,  and  other  decisions,  it  is 
stated  in  Brockway  v.  Bumap,  16  Barb.  313,  that  wherever  treflpass  would 
lie,  the  injured  party  might  bring  replevin. 
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[16  WxiroSLi.,  656.J 

DiLTVEBT  IS  Essential  to  the  Validitt  of  a  Deed;  it  may  be  made  to  th» 
grantee  himself  or  any  person  authorized  to  receive  it. 

AocEFTANOE  OF  Deed  ABSOLUTE  will  be  presumed  where  it  is  beneficial  to  th* 
grantee. 

Where  a  Deed  is  Deuvered  bt  ax  Agent  it  should  be  pleaded  as  the  deed 
of  the  principal,  not  that  it  was  delivered  as  the  deed  of  the  agent. 

Facts  should  be  Pleaded,  not  the  evidence  to  sustain  them. 

To  A  Replication  on  an  action  for  the  breach  of  the  covenant  of  seisin,  da* 
nying  the  defendant's  plea  that  the  deed  under  which  he  claims  was  ez»> 
cuted  before  the  ensealing  and  delivery  of  plaintifiTs  deed,  a  rejoinder  I* 
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xnsnffioient  that  it  was  executed  before  the  commenoement  of  the  ami 
with  a  idelicet  setting  out  a  date  prior  to  the  execution  of  the  plaintiff's 
deed. 

'  AcxioN  for  the  breach  of  a  coveDant  of  aeisin.    The  case  ap- 
pears from  the  opinion. 

If.  Taggartf  for  the  plaintiff. 

E.  D.  Smith,  corUra, 

By  Coart,.  Sayaob,  0.  J.  The  pleadings  all  concede,  what 
could  not  be  denied,  that  delivery  is  essential  to  the  validity  of 
a  deed.  The  questions  are,  what  facts  are  necessary  to  consti- 
toto  a  delivery.  As  was  said  by  the  court  in  Jackson  v. 
Michards,  6  Cow.  617,  618,  it  essential  to  the  validity  of  a 
deed,  that  it  should  be  delivered  by  the  grantor  and  accepted 
by  the  grantee.  A  deed  takes  effect  only  from  its  delivery;  and 
there  can  be  no  delivery  without  acceptance,  either  express 
or  implied.  They  are  necessarily  simultaneous  and  correlative 
acta:  See  also  2  Wend.  317.^  The  pleas  do  not  state  the  de- 
livery. In  the  case  cited,,  it  was  said  that  in  pleading  it  was 
not  necessary  in  terms  to  aver  either  the  sealing  or  delivery  of 
a  deed:  they  are  both  implied  in  the  term  deed  or  writing  ob- 
ligatory; but  this  is  merely  a  rule  of  pleading,  and  does  not 
decide  what  facts  shall  be  evidence  of  sealing  or  delivery.  The 
fact  of  delivery  may  be  controverted  by  evidence,  and  also  by 
pleading.  Hence  the  plaintiff,  in  answer  to  all  three  of  the 
pleas  now  under  consideration^  simply  denies  the  delivery;  and 
to  this  denial,  the  defendant  has  rejoined  in  three  different 
modes.  The  questions  are  distinct  under  each  plea;  and  for 
the  purpose  of  considering  them  separately,  I  will  state  them 
distinctly.  The  fourth  plea  avers  title  in  the  state  of  Connecti- 
cut, on  the  tenth  of  April,  1835;  and  that  on  that  day,  the  state, 
by  its  authorized  agent,  Isaac  Spencer,  did  grant,  sell,  bargain, 
and  confirm  the  premises  to  the  defendant,  his  heirs  and  as* 
signs.  Upon  the  replication  interposing  the  fact  of  non-delivery, 
the  rejoinder  states  the  facts  at  large,  to  wit,  that  on  the  third 
October,  1834,  the  defendant  was  entitled  to  a  deed,  having 
fully  paid  the  consideration;  that  he  employed  Levi  Ward,  of 
Rochester,  to  procure  the  deed  from  the  state  of  Connecticut; 
that  Ward  prepared  the  deed  and  sent  it  to  the  agent  of  the 
state  to  be  executed;  that  the  agent  signed,  sealed,  and 
acknowledged  the  deed,  and  delivered  it  to  Seth  P.  Beers,  as 
his  (said  Spencer's)  deed,  to  be  transmitted  to  Ward  for  the  de« 

1.  Jtukton  v.  Perki$u. 
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fendant.  The  fifth  plea  and  replication  are  substantially  like 
the  fourth.  The  rejoinder,  however,  is  different:  it  states,  like 
the  preceding,  that  the  deed  was  signed,  sealed,  and  acknowl- 
edged by  the  agent  of  the  state,  and  was  delivered  to  Beers  as 
the  deed  of  the  state  of  Connecticut  to  the  defendant,  and  that 
on  the  fifteenth  April,  1835,  it  was  directed  at  Hartford  by 
Beers  to  Ward  at  Rochester,  for  personal  delivery  to  the  de- 
fendant. The  seventh  plea  states  that  the  defendant  was  en- 
titled to  a  deed  from  the  state  of  Connecticut;  that  the  state, 
by  Spencer,  who  is  fully  authorized,  did  by  deed  give,  grant, 
etc.,  the  premises  to  the  defendant;  and  as  to  the  delivery,  the 
rejoinder  avers  that  before  the  commencement  of  the  suit,  to 
wit,  on  the  twentieth  day  of  May,  1835,  the  deed  was  delivered 
to  the  defendant.  There  are  therefore  three  distinct  questions 
presented,  but  all  upon  the  point  of  delivery:  1.  Whether  a 
delivery  of  the  deed  to  a  stranger,  as  the  deed  of  the  agent,  ia 
a  valid  delivery;  2.  Whether  a  like  delivery  of  the  deed  to  a 
stranger,  by  the  agent,  as  the  deed  of  the  principal,  is  a  valid 
delivery;  3.  Whether  a  deed  dated  the  tenth  April,  1835,  and 
delivered  to  the  defendant  on  the  twentieth  May,  1835,  two 
days  before  fhe  defendant  conveyed  to  the  plaintiff,  justified 
such  conveyance.  This  is  the  question  upon  the  record;  but  it 
has  been  argued  by  counsel  as  if  the  delivery  to  the  defendant 
was  subsequent  to  the  conveyance  by  the  defendant  to  the  plaint- 
iff, but  before  the  commencement  of  this  suit.  The  delivery  may 
be  made  to  a  stranger.  The  Touchstone  is  referred  to  as  author- 
ity by  most  of  the  cases  to  be  found  on  this  subject.  It  is  there 
said,  1  Touch.  57,  58,  that  delivery  is  essential  to  the  validity  of  a 
deed;  that  the  delivery  may  be  made  by  the  party  himself,  or 
any  other  by  his  appointment.  So  the  delivery  may  be  made 
to  the  party  himself  to  whom  it  is  made,  or  to  any  other  author- 
ized to  receive  it;  "or  it  may  be  delivered  to  any  stranger,  for 
and  in  the  behalf,  and  to  the  use  of  him  to  whom  it  is  made, 
without  authority;  but  if  it  be  delivered  to  a  stronger  without 
any  such  declaration,  intention,  or  intimation,  unless  it  be  in 
case  where  it  is  delivered  as  an  escrow,  it  seems  there  is  not  a 
sufficient  delivery." 

In  Jackson  v.  Phipps,  12  Johns.  421,  Mr.  Justice  Spencer 
quotes  the  above  doctrine  from  the  Touchstone  with  appro- 
bation. He  reiterates  the  point  decided  in  Jackson  v.  Dun* 
lap,  1  Johns.  Cas.  114  [1  Am.  Dec.  100],  that  it  is  essential 
to  a  deed  that  a  grantee  assent  to  receive  it;  that  there  can 
be  no   delivery  without  acceptance,   and    that  it  would  be 
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absurd  to  hold  that  a  thing  was  delivered  where  there  was 
no  person  to  receive.  In  that  case  the  deed  had  been  executed 
and  acknowledged,  and  left  in  the  clerk's  office  for  recording; 
but  neither  the  grantee,  nor  any  person  on  his  behalf,  waa 
present  to  receive  it,  and  therefore  it  was  held  to  be  inopera* 
live.  In  the  case  of  Verplank  v.  Sterry,  12  Johns.  550  [7  Am. 
Dec.  348],  the  same  point  waa  presented  and  discussed  by  the 
same  learned  judge.  The  facts  were  however  different:  a  trust 
deed,  by  way  of  a  family  settlement,  had  been  delivered  to  the 
cestui  que  trusi,  and  by  her  afterwards  returned  to  the  grantor 
for  safe  keeping,  and  while  the  deed  was  so  in  his  possession, 
he  conveyed  the  same  premises  to  a  bona  fide  purchaser.  The 
sabjeot  of  the  delivery  necessary  to  consummate  a  deed  was 
again  discussed,  and  it  waa  remarked  that  a  deed  is  available 
if  delivered  to  the  party  grantee,  or  even  to  a  stranger  without 
special  authority,  if  intended  for  the  use  of  the  grantee.  The 
point  became  important  in  that  case,  as  the  delivery  to  the 
cestui  que  trust  was  unconditional,  and  a  subsequent  delivery  to 
the  trustee  was  conditional;  which  condition  the  learned  judge 
held  to  be  inoperative  and  void,  because  the  deed  had  become 
effectual  by  the  first  delivery.  This  delivery  was  not  strictly 
to  a  stranger,  but  to  a  person  not  a  party,  nor  taking  any  legal 
estate  under  the  deed. 

In  Jackson  v.  Bodle,  20  Johns.  187,  the  same  point  of  the  ne» 
cessity  of  acceptance  was  presented  to  the  court,  and  Spencer, 
O.  J.y  says:  "  It  is  necessary  to  the  validity  of  a  deed,  that  there 
be  a  grantee  willing  to  accept  it.  It  is  a  contract,  a  parting 
with  the  property  by  the  grantor,  and  an  acceptance  thereof  by 
the  grantee.  An  acceptance  will  be  presumed  from  the  bene* 
ficial  nature  of  the  transaction,  where  the  grant  is  not  abso- 
lute.  The  presumption  is  not  so  strong  that  the  grantee  ac- 
cepts the  deed,  where  he  derives  no  benefit  under  it,  but  ia 
subjected  to  a  duty  or  the  performance  of  a  trust."  If  an  ac- 
ceptance will  be  presumed,  where  the  deed  is  not  absolute, 
because  the  transaction  is  not  beneficial  to  the  grantee,  surely 
such  presumption  will  prevail  where  the  deed  ia  absolute,  and 
on  its  face  beneficial  to  the  grantee.  Much  more  will  an  ac- 
ceptance be  presumed,  where  it  appears  by  proper  averments, 
that  the  grantee  was  entitled  to  the  deed,  having  paid  the  con- 
sideration: where  the  deed  had  been  prepared  and  forwarded 
for  execution  by  the  grantee  or  his  attorney,  and  had  been  ex- 
ecuted upon  his  solicitation.  Although,  therefore,  there  is  no 
case  in  this  court  where  the  facts  called  for  the  decision  of  the 
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precise  point,  that  a  delivery  to  a  stranger  for  the  use  of  the 
grantee  is  a  good  delivery,  yet  the  doctrine  of  the  Toachstone 
has  been  quoted  to  that  effect  with  approbation,  whenever  the 
subject  of  delivery  has  been  before  the  court. 

In  Connecticut  the  very  point  has  been  decided  in  Bdden  y. 
Carter  J  4  Day,  66  [4  Am.  Dec.  185].  The  action  was  ejectment 
by  the  plaintiffs,  as  beirs  at  law  of  Hogaboom.  The  defend- 
ants claimed  by  deed  from  Hogaboom  to  defendant's  wife  when 
eole.  After  the  grantor  had  signed  and  acknowledged  the 
deed,  he  addressed  E.  Wright,  esq.,  and  said:  ''Take  these 
deeds  and  keep  them;  if  I  never  call  for  them,  deliver  over  one 
to  Pamela  (defendant's  wife)  and  the  other  to  Noble,  after  my 
death.  If  I  call  for  them,  deliver  them  up  to  me."  W.  received 
the  deeds,  H.  never  called  for  them;  after  his  death  they  were 
delivered  according  to  his  directions.  Pamela  was  not  present, 
-and  never  conversed  with  W.  on  the  subject.  These  deeds 
were  executed  at  the  same  time  when  H.  made  his  will.  The 
oourt  said,  the  reservation  to  countermand  made  no  difference; 
it  was  in  the  nature  of  a  testamentary  disposition  of  real  estate, 
and  was  revocable  without  an  express  reservation.  The  case 
therefore  stood  as  if  there  had  been  no  reservation.  "It 
was  a  delivery  of  a  writing  as  a  deed,  to  the  use  of  the  grantee, 
to  take  effect  at  the  death  of  the  grantor,  deposited  in  the 
hands  of  a  third  person  to  hold  till  that  event  happened,  and 
then  to  deliver  it  to  the  grantee.  The  legal  operation  of  this 
delivery  is,  that  it  became  the  deed  of  the  grantor  presently; 
that  Wright  held  it  as  trustee  for  the  use  of  the  grantee;  that 
the  title  became  consummate  in  the  grantee  by  the  death  of 
the  grantor,  and  that  the  deed  took  effect,  by  relation,  from  the 
time  of  the  first  delivery,"  The  case  of  Wheelwright  v.  Wheel' 
Wright^  2  Mass.  447  [3  Am.  Dec.  66],  was  one  which  called  for 
the  decision  of  the  same  point.  That  was  an  action  in  parti- 
tion, in  which  the  petitioners  claimed  by  deeds  from  Samuel 
Wheelwright,  from  whom  also  the  defendants  claimed,  under 
his  will.  There  Joseph,  one  of  the  petitioners,  requested  the 
witness  to  draw  the  deeds;  Samuel  called  upon  witness  and 
executed  them,  and  delivered  them  for  the  use  of  the  grantees, 
to  be  delivered  after  the  death  of  the  grantor.  Chief  Justice 
Parsons,  in  discussing  this  point,  says:  ''If  a  grantor  deliver 
any  writing,  as  his  deed,  to  a  third  person,  to  be  delivered 
over  by  him  to  the  grantee  on  some  future  event,  it  is  the 
grantor's  deed  presently,  and  the  third  person  is  trustee 
of  it  for  the  grantee.     The  fact  that   the  deed  in  this   case 
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was  delivered  to  Mr.  Beers,  to  be  forwarded  immediately  to 
the  grantee,  makes  this  case  stronger  than  where  the  deed 
was  to  be  delivered  over  upon  some  future  event."  The  case 
of  Hatch  T.  Hatch,  9  Mass.  307  [6  Am.  Dec.  67],  was  very  sim- 
ilar to  Wheelwright  v.  WheelurrigJU,  except  that  in  this  case  the 
petitioners  were  heirs  at  law,  and  the  defendants  claimed  under 
deeds  executed  about  f oar  years  before  the  death  of  the  grantor, 
in  the  absence  of  the  grantees,  and  delivered  by  the  grantor  to 
J.  Turner,  esq.,  to  be  delivered  to  the  grantees  if  they  survived 
him.  Sewall,  J.,  adopts  the  previous  case  as  settling  the  law. 
These  cases  are  cited  and  approved  by  this  court,  in  Buggies  v. 
Law9on,  13  Johns.  285  [7  Am.  Dec.  375],  which  was  somewhat 
similar,  and  the  court  say  the  deed  takes  effect  from  the  first 
delivery.  The  case  of  Maynard  v.  Maynardy  10  Mass.  456  [6 
Am.  Dec.  146],  shows  the  necessity  of  an  absolute  delivery  to 
give  validity  to  a  deed  executed  under  such  circumstances.  In 
this  case  the  deed  was  executed  with  the  usual  formalities,  and 
recorded,  and  the  grantor  requested  the  witness  to  keep  the 
deed  until  it  was  called  for.  The  grantee  knew  nothing  about 
these  transactions.  After  the  death  of  the  grantee,  the  grantor 
called  for  the  deed,  took  and  canceled  it.  The  court  said  it 
was  clear  that  there  was  no  delivery  of  the  deed  so  as  to  pass 
the  estate;  it  was  the  intention  of  the  grantor  to  keep  control 
over  the  deed  until  fully  determined  whether  ultimately  to  pass 
the  estate  to  the  grantee.  The  court  say  the  title  never  passed. 
The  only  reason  why  it  did  not  pass  was,  that  the  deed  was  not 
delivered  as  the  deed  of  the  grantor,  for  the  use  of  the  grantee. 
These  cases  are  full  to  the  point;  they  were  in  the  nature  of 
testamentary  dispositions,  but  not,  on  that  account,  to  be  the 
less  regarded  as  authority.  If  deeds  thus  delivered  are  valid 
against  the  heir  or  devisee,  they  are  surely  good  against  the 
grantor  who  has  received  a  valuable  consideration.  The 
question  in  both  cases  is,  whether  the  grantor  has  divested  him- 
self of  the  estate;  if  he  has,  that  estate  vests  in  the  grantee; 
and  whether  he  has  so  divested  himself  or  not,  depends  on  the 
delivery.  If  the  delivery  is  absolutely  as  his,  the  grantor's,  deed, 
to  the  stranger  for  the  use  of  the  grantee,  the  delivery  is  good; 
but  if  it  be  delivered  to  the  stranger  subject  to  the  future  con- 
trol of  the  grantor,  no  estate  passes.  Where  the  delivery  is 
absolute,  the  assent  of  the  grantee  is  presumed  from  the  fact 
that  the  conveyance  is  beneficial  to  him.  In  this  case  it  is  not 
necessary  to  presume  assent,  for  it  is  alleged  that  the  deed  waa 
drawn  by  the  defendant's  agent,  and  executed  at  his  solicita- 
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tion.  It  appears  to  me,  therefore,  that  the  delivery  of  the  deed 
of  the  Btate  of  Connecticut  to  Mr.  Beers,  as  the  deed  of  the 
state  for  the  use  of  the  grantee,  the  defendant,  was  a  good  and 
valid  delivery.  It  is  very  well  settled,  however,  that  an  attor- 
ney must  execute  a  deed  in  the  name  of  his  principal.  The  act 
must  be  the  act  and  deed  of  the  principal,  though  done  by  the 
attorney.  So  the  delivery  must  be  as  and  for  the  deed  of  the 
principal,  not  of  the  attorney.  The  rejoinder  to  the  replica- 
tion to  the  fourth  plea  is  in  that  respect  bad.  The  reasons  and 
authorities  referred  to  under  the  first  question  show  that  al* 
though  the  delivery  of  the  deed,  as  the  deed  of  Spencer,  was 
bad;  yet  its  delivery  as  the  deed  of  the  state  of  Connecticut^ 
for  the  use  of  the  defendant,  the  grantee,  was  a  valid  and  efiect* 
ual  delivery.  The  deed  became  the  deed  of  the  state  presently; 
and  the  title  vested  in  the  grantee  as  of  the  day  of  such  delivery. 
Of  course  the  defendant  was  seised  on  the  twenty-second  May, 
when  he  conveyed  to  the  plaintiff.  It  follows  that  the  rejoinder 
to  the  replication  to  the  fifth  plea  is  good;  and  for  the  same 
reasons,  and  indeed,  independent  of  these  considerations,  that 
the  rejoinder  to  the  replication  to  the  seventh  plea  is  good  in  sub- 
stance, provided  the  facts  are  well  pleaded. 

The  replication  denies  the  delivery;  the  rejoinder  affirms  it 
to  have  been  made  to  the  defendant  before  the  commencement 
of  the  suit,  to  wit,  on  the  twentieth  May,  1835,  which  was  in 
fact  two  days  before  the  conveyance  of  the  defendant  to  the 
plaintiff.  Hod  tbe  averment  been  that  it  was  delivered  before 
the  execution  of  the  deed  to  the  plaintiff,  it  would  have  been 
perfect;  but  as  pleaded  with  a  videlicet,  the  defendant  would 
not  be  bound  to  prove  the  delivery  on  the  twentieth  May» 
1835.  Showing  the  delivery  any  day  before  the  commence* 
ment  of  the  suit  would  be  sufficient  to  sustain  it.  A  question, 
however,  still  arises,  whether  the  delivery  of  the  deed  to  the 
defendant  at  any  time  before  the  commencement  of  this  suit  is 
not  a  bar  to  the  action.  I  think  it  is;  but  a  majority  of  the 
court  think  otherwise;  my  brethren  are  of  opinion  that  the 
covenant  of  seisin  being  broken  at  the  moment  it  was  executed, 
tbe  plaintiff  is  entitled  to  recover  damages  for  the  breach,  al- 
though such  damages  may  be  merely  nominal.  My  opinion  is 
that  the  plaintiff's  title  being  perfect  before  he  commenced  his 
suit,  he  had  no  cause  of  action,  although  such  cause  might 
have  existed  before  the  delivery  of  tbe  deed  from  the  state  of 
Connecticut  to  the  defendant.  Having  thus  examined  these 
pleadings  upon  tbe  merits,  and  ascertained  that  the  right  of 
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the  case  is  with  the  defendant,  it  is  not  without  regret  and 
reluctance,  that  it  becomes  necessary  to  decide  the  whole  of  the 
demurrers  against  the  defendant,  upon  a  point  of  form.  The 
rejoinders  are  all  argumentative.  The  defendant  has  pleaded 
the  evidence  of  the  fact  of  delivery,  instead  of  the  fact  itself, 
and  for  that  cause  the  rejoinders  are  bad.  The  result  is,  that 
the  rejoinders  are  bad  in  form,  for  the  cause  last  mentioned; 
that  the  rejoinders  to  the  replications  to  the  fourth  and  sev- 
enth pleas  are  also  bad  in  substance;  but  the  rejoinder  to  the 
replication  to  the  fifth  plea  is  good  in  substance,  though  bad  in 
form.  There  must  be  judgment  for  the  plaintiff  on  all  the  de- 
murrers, with  leave  to  the  defendant  to  amend,  on  payment  of 
costs. 
Judgment  accordingly. 

DsLnrERT  IS  Essential  to  the  Validity  of  a  Deed:  OhesB  v.  Cheaa,  21 
Am.  Dec  350;  Buffum  v.  Oreen,  20  Id.  662;  Jonea  v.  Jonet,  16  Id.  39,  note; 
Bams  V.  Hatcli,  14  Id.  369  and  note;  Chadwick  v.  Webber,  Id.  222;  althoagh 
in  Maryland  the  statute  makes  a  deed  take  effect  from  its  date:  Betts  v.  Union 
Bank,  18  Id.  283.  It  is  not  necessary  that  the  delivery  should  be  made  to  the 
grantee;  if  made  to  a  third  person  for  the  grantee's  use,  it  is  sufficient:  Jones 
V.  JoTiea,  16  Id.  39  and  the  note  thereto;  Duncan  v.  Hodge,  17  Id.  734;  Bvffum 
V.  Green,  20  Id.  562;  Jackaon  v.  Bowland,  22  Id.  557  and  note;  and  Rose  v. 
Baker,  13  Barb.  233;  Moir  v.  Brovm,  14  Id.  44;  Fisher  v.  HaU,  41  N.  Y.  423; 
Berlif  v.  Taylor,  5  Hill,  586,  each  citing  the  principal  case.  Whether  or  not 
in  case  of  a  delivery  to  a  third  person,  the  deed^is  to  take  effect  presently  or 
as  an  escrow  merely,  depends  upon  the  intent:  Jackson  v.  Rowland,  22  Am. 
Dec  557;  Jones  v.  Jones,  16  Id.  39  and  note;  Wlstelvrriyht  ▼.  Wheeiwrighi,  2 
Mass.  447;  3  Am.  Dec  66;  Barns  v.  UaUh,  14  Id.  371. 

The  Subject  ov  Delivebt  ov  Deeds  is  Considered  at  Length  in  the 
note  to  Jones  v.  Jones,  16  Id.  39. 

The  principal  case  is  cited,  to  show  the  necessity  of  the  acceptance  of  a  deed, 
in  Stephem  v.  N.  Y.  and  Bt^alo  R.  R.  Co.,  20  Barb.  338;  and  in  regard  to 
the  question  of  pleading,  that  facts  themselves,  and  not  the  evidence  of  them, 
■honid  be  pleaded,  in  Fidler  v.  Delavan,  20  Wend.  60;  PaUison  v.  Adams, 
7  Hill,  127;  Boyce  ▼.  Broum,  7  Barb.  85. 
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[10  WiaDDii*  886.] 

DnoRiFTiON  OF  A  HousE  AS  "mt  House,**  in  VOL  application  for  inanTanoi^ 
is  not  erroneous  so  as  to  vitiate  the  policy,  where  the  applicant  is  In  pos- 
session under  a  valid  contract  to  purchase  and  has  paid  part  of  the  oon* 
■ideration,  but  has  received  no  conveyanoe. 

PUSCHABXE  IX   PoaSBSSION  IK  8X70H  A  CaSB  HAfl  AH  IhSUBABLB  iBTEBEafT  tO 

the  full  value  of  the  house,  and  may  recover  sach  value  within  the  amount 
insured,  upon  a  total  loss,  notwithstanding  a  previous  policy  taken  out 
by  his  vendor  upon  the  same  property. 

To  OoNSTiTUTS  Double  Ikburancb,  both  policies  must  be  upon  the  aama 
insurable  interest,  either  in  the  name  of  the  owner  thereof,  or  of  some 
one  for  his  benefit. 

PouoY  OF  FiBE  IssxTBAUCE  IS  A  PERSONAL  CoNTBACT  with  the  assored,  and 
does  not  pass  to  a  purchaser  of  the  property  unless  assigned  with  the 
assent  of  the  insurer. 

Policy  Issued  to  a  Vendor  of  Ppopertt  before  the  Sale,  and  not  assigned 
to  the  purchaser,  protects  his  insurable  interest  to  the  extent  of  the  un- 
paid purchase  money,  but  does  not  affect  the  purchaser's  liability  for  such 
unpaid  balance. 

Insurance  so  Effected  bt  tee  Vendor  is  not  a  '* Previous'*  or  "other 
insurance"  within  the  meaning  of  conditions  in  a  subsequent  policy  to  the 
vendee,  that  it  shall  be  forfeited  by  a  failure  to  notify  the  company  of 
any  " previous  insurances,"  and  that  in  case  of  "  any  other  insurance" 
upon  the  property,  the  respective  insurers  are  to  contribute  ratably  in 
case  of  a  loss,  where  such  prior  policy  is  not  assigned  to  the  purchaser. 

FoBifAL  Defects  in  Preliminary  Proofs  of  a  loss  on  a  policy,  which  might 
have  been  obviated  if  objected  to  in  season,  will  be  deemed  waived  if  the 
insurers  do  not  object  to  paying  the  loss  on  that  ground,  but  on  another 
distinct  ground. 

BiA0i8TRATE*s  CERTIFICATE  OF  A  Loss  required  by  a  policy  need  not  be  in  tiM 
precise  words  of  the  policy. 
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OxRTiFiCATX  Stating  that  thb  Maoist&atb  is  "  Acquaiktrd**  with  the  as- 
sared  and  resides  within  two  miles  of  him,  is  sufficient  to  comply  with 
ft  requirement  in  the  policy  that  the  magistrate  shall  state  that  he  is  "  ac- 
quainted with  the  character  and  circumstances  "  of  the  assured. 

Statxme^t  of  Loss  in  the  Oebtitioatb  to  the  effect  that  the  magistrate  is 
satisfied  that  the  assured  has  '*  sustained  damage  or  loss  by  said  fire  to 
the  amount  of  the  buildings  "  mentioned  in  the  assured*s  affidavit  of  loss, 
is  sofficient  to  fulfill  the  requirement  that  the  amount  of  the  loss  shall  be 
stated.     Walworth,  Chanoellor,  contrct, 

EBBOB>from  the  supreme  court  in  an  action  on  a  policy  of  in« 
8iirance.     The  property  insured  was  described  in  the  applica- 
tion as ''my  house  in  which  I  reside/' and  in  the  policy  as 
''his  two-story  frame  dwelling-house."    A  condition  in  the 
policy  required  that  the  assured,  in  case  of  a  loss,  should  forth- 
with give  notice,  accompanied  by  a  certificate  of  a  magistrate, 
notary,  or  clergyman,  that  he  was  ''acquainted  with  the  char- 
acter and  circumstances '' of  the  assured,  and  that  having  in- 
▼estigated  the  circumstances  of  the  loss,  he  knew  or  verily  be- 
lieved that  the  assured,  "  by  misfortune,  and  without  fraud  or 
evil  practice,"  had  sustained  "  by  such  fire  loss  and  damage  to 
the  amount  therein  mentioned/'    The  policy  further  provided 
that  if  "  the  insured  shall  have  already  any  other  insurance 
against  loss  by  fire  on  the  property  hereby  insured,"  and  not 
notified  to  the  company,  the  insurance  should  be  void;  so  in 
case  of  any  subsequent  insurance  by  "  the  insured  or  his  as- 
signs," of  which  notice  should  not  be  given  with  reasonable 
diligence,  and  that  "  in  case  of  any  other  insurance  "  on  the 
property,  "  whether  prior  or  subsequeut"  to  the  policy,  the  in- 
sured should  recover  from  the  company  only  a  ratable  proper^ 
tion  of  the  whole  insurance  upon  the  property.     Another  con- 
dition annexed  to  the  policy  was,  that  "  notice  of  all  previous 
insurances "  should  be  given  and  indorsed  on  the  policy,  or 
acknowledged  in  writing  by  the  company,  or  the  policy  should 
be  void,  and  also  that  any  fraud  or  false  swearing  should  for- 
feit the  policy.     The  house  having  been  destroyed  by  fire,  the 
plaintiff  submitted   to  the  company  an   account  of   the  loss 
Tcrified  by  his  oath,  describing  the  property  destroyed,  and 
stating  its  value,  and  the  amount  of  his  loss,  and  that  the  prop- 
erty "  was  not  insured  by  any  other  person  or  persons,  nor  by 
him  at  any  other  office."    Accompanying  this  statement  was  a 
certificate  of  one  Groves,  a  justice  of  the  peace,  to  the  effect 
that  he  resided  "  within  two  miles  of  the  place  mentioned  in 
the  policy  above  described;"   that  he  was  "  acquainted  with 
Whitman  M.  Tyler  in  the  said  policy  mentioned."  and  con*. 
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eluding  as  follows:  "And  that  I  have  this  twenty-second  daj 
of  April,  instant,  examined  the  circumstances  attending  the 
fire  in  said  Tyler's  certificate  mentioned;  and  I  do  further  cer- 
tify that  I  am  satisfied  and  do  verily  believe,  that  the  said 
Tyler  has,  by  misfortune,  and  without  fraud  or  evil  practice, 
sustained  damage  or  loss  by  said  fire  to  the  amount  of  the 
buildings  therein  mentioned."  This  certificate  and  the  plaint- 
iff's account  of  loss  above  mentioned  were  offered  in  evidence 
as  preliminary  proofs  of  loss,  and  were  received  against  the 
defendant's  objection  that  the  certificate  did  not  comply  with 
the  requirements  of  the  policy.  The  defendants,  after  the 
plaintiff  had  rested,  were  permitted,  against  the  plantiff'a  ob- 
jection, to  introduce  in  evidence,  for  the  purpose  of  showing 
that  the  plaintiff  did  not  own  the  property  and  had  fraud- 
ulentlv  concealed  the  nature  of  his  interest,  a  contract  dated 
July  2,  1827,  between  the  plaintiff  and  one  Shafer,  whereby 
Shafer  bargained  and  sold  the  said  property  to  the  plaintiff 
for  a  certain  consideration  which  the  plaintiff  covenanted  to 
pay,  partly  in  cash  installments,  and  partly  by  assigning  to 
Shafer  a  contract  for  the  purchase  of  a  certain  tract  of  land. 
It  appeared  by  the  indorsements,  that  part  of  the  consideration 
had  been  paid  and  part  remained  unpaid.  Evidence  was  ad- 
mitted also  to  show  an  overvaluation  of  the  property  in  the  said 
contract  for  the  purpose  of  defrauding  the  defendants,  and  evi- 
dence to  rebut  the  same  was  also  admitted.  The  defendants 
were  also  allowed  to  x^rove,  against  the  plaintiff's  objection,  that 
Shafer,  on  June  30,  1825,  had  insured  the  same  property  in  the 
* '  Merchants'  Insurance  Company,"  which  insurance  had  been  re- 
newed from  time  to  time  and  was  in  force  at  the  time  of  the  loss, 
and  that  the  plaintiff  knew  of  the  existence  of  this  policy  when 
he  contracted  with  the  defendants.  The  judge  charged  the  jury 
in  substance  that  there  was  no  such  misdescription  of  the  prop- 
erty as  to  avoid  the  policy;  that  the  plaintiff  was  not  bound  to 
give  the  defendants  notice  of  Shafer's  policy,  and  that  hia 
knowledge  of  the  existence  of  such  policy,  and  his  neglect  to 
disclose  it,  no  fraud  being  alleged  as  to  that  matter,  should  not 
influence  the  verdict;  and  that  if  the  plaintiff  was  entitled  to 
anything,  he  was  entitled  to  recover  the  actual  value  of  the 
property  to  the  extent  of  the  insurance,  with  interest,  without 
regard  to  the  fact  that  part  of  the  purchase  money  had  not  been 
paid,  and  without  regard  to  Shafer's  policy.  The  questions  of 
fraud  in  obtaining  the  policy  and  of  false  swearing  in  the  account 
of  loss  were  left  to  the  jury.     Verdict  for  the  plaintiff  for  the 
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BQm  insuredy  with  interest.  Motion  for  a  new  trial  by  the  de- 
fendants on  exceptions  to  the  admission  of  evidenoe  objected 
to  bj  them  on  the  trial,  and  to  the  instructions  of  the  judge. 
The  motion  having  been  overruled  by  the  supreme  court  (see 
12  Wend.  507),  the  plaintiff  had  judgment  and  the  defendants 
brought  the  case  here  on  writ  of  error.  The  points  relied  on 
sufficiently  appear  from  the  opinion  of  the  chancellor. 

/.  L.  WendeU  and  S.  Stevens,  for  the  plaintiffs  in  error. 

M.  T.  Reynolds  and  8,  Beardsley,  aUomey-general,  for  the  de* 
f endant  in  error. 

Walwobth,  Chancellor.  There  is  no  misdescription  in  this 
case  of  the  subject  of  insurance  in  the  policy.  Neither  was 
there  any  misrepresentation  or  concealment  of  any  fact  on  the 
part  of  the  assured,  which  was  at  all  material  to  the  risk,  in  the 
application  for  the  insurance;  and  the  jury  have  negatived  all 
pretense  of  fraud  on  the  part  of  Tyler,  in  not  disclosing  the 
true  state  of  his  title.  It  is  a  fact  of  public  notoriety  that  a 
great  portion  of  the  property  in  the  eighth  senate  district,  and 
much  in  every  other  part  of  the  state,  is  held  by  those  who 
are  considered  the  real  owners  thereof  for  most  purposes,  under 
contracts,  without  having  paid  the  whole  purchase  money,  and 
obtained  legal  conveyances;  and  this  court  certainly  can  not 
presume  that  the  officers  of  this  or  any  other  insurance  company 
in  the  state  are  ignorant  of  this  fact,  or  that  they  considered 
the  fact  as  in  any  way  material  to  the  risk.  If  they  considered 
it  material  that  the  state  of  the  legal  title  should  be  disclosed, 
they  would,  in  their  notices  to  the  public,  specifying  the  in- 
formation required  from  country  applicants,  have  inserted  this 
as  a  necessary  part  of  that  information.  Yet  this  is  not  re- 
quired in  any  conditions  which  I  have  seen  except  in  the  case 
of  mutual  insurance  companies,  where  the  true  state  of  the  title 
is  material  to  enable  the  officers  of  the  company  to  judge  of  the 
security  which  the  insured  premises  will  afford  for  the  payment 
of  the  premium  note,  if  an  assessment  should  become  neces- 
sary. It  is  also  a  fact  of  public  notoriety,  that  in  common 
parlance  the  person  who  is  in  possession  of  real  property  as 
owner,  under  a  valid  and  subsisting  contract  for  the  purchase 
thereof,  whether  he  has  paid  the  whole  of  the  purchase  money, 
and  gotten  the  legal  title  or  not,  is  called  the  owner  thereof, 
and  the  property  is  usually  called  his  by  others.  In  equity  it 
is,  in  fact,  his;  and  the  vendor  has  only  a  lien  thereon  for  the 
security  of  his  unpaid  purchase  money;  and  I  am  yet  to  learn 
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that  the  person  who  is  in  the  actual  possession  of  property  as 
the  real  owner  thereof  in  equity,  and  who  must  sustain  the 
whole  loss  thereof*  primarily  in  case  of  its  destruction  by  the 
perils  insured  against,  can  not  insure  it  as  owner,  unless  there 
is  something  in  the  terms  of  the  policy,  or  in  the  conditions  re- 
ferred to  therein,  requiring  the  true  state  of  the  legal  title  to  be 
disclosed:  See  10  Pick.  40,*  542.* 

The  assured  in  this  case  had  also  an  insurable  interest  to  the 
full  value  of  the  dwelling-house  described  in  the  policy;  and  the 
liability  of  the  underwriters  to  him  was  neither  diminished  nor 
impaired  by  the  previous  policy  which  the  person  from  whom  he 
purchased  had  obtained  from  another  company.  To  constitute 
a  double  insurance,  both  policies  must  be  upon  the  same  insur- 
able interest,  either  in  the  name  of  the  owner  of  that  interest, 
or  in  the  name  of  some  other  person  for  his  benefit.  In  this 
case  Tyler  could  not  claim  any  benefit  under  the  policy  of 
Shafer,  as  it  had  not  been  assigned  to  him  with  the  assent  of 
the  underwriters  therein  at  the  time  of  the  loss.  It  could  not, 
therefore,  in  any  event,  protect  him  against  any  portion  of  the 
loss  he  might  sustain  by  the  destruction  of  the  hoase  insured, 
or  prevent  his  liability  for  the  payment  of  the  whole  of  the 
purchase  money  due  on  his  contract.  Policies  against  fire  are 
personal  contracts  with  the  assured;  and  they  do  not  pass  to  an 
assignee  or  purchaser  of  the  property  insured  without  the  con- 
sent of  the  underwriters:  Lyivch  v.  DayreU,  3  Bro.  P.  C.  497;* 
The  Sadlers*  Company  v.  Badcock,  2  Atk.  554.  If  the  assured, 
therefore,  sells  the  property,  and  parts  with  all  his  interest 
therein  before  the  loss  happens,  there  is  an  end  of  the  policy, 
unless  it  is  assigned  to  the  purchaser  with  the  assent  of  the 
company;  or  if  he  retains  but  a  partial  interest  in  the  property, 
it  will  only  protect  such  insurable  interest  as  he  had  in  the 
property  at  the  time  of  the  loss.  In  the  present  case  all  the 
insurable  interest  which  Shafer  had  in  the  property  after  his 
sale  to  Tyler,  was  the  amount  of  his  unpaid  purchase  money, 
BO  far  as  the  land  upon  which  the  house  stood  was  insufficient 
to  protect  him  from  loss;  and  provided  the  purchaser  was 
unable  to  pay  the  same.  Even  a  recovery  by  Shafer  from  the 
other  company,  would  not  protect  Tyler  from  any  part  of  the 
loss  sustained  by  the  destruction  of  the  building,  as  he  would 
still  be  liable  for  the  whole  amount  of  the  purchase  money. 
Shafer,  indeed,  could  not  recover  that  money  and  retain  it  fox 

1.  Strong  v.  Mamufadurtr^  tnt,  Co, ;  S.  0.,  90  Am.  Dml  807. 
3.  Curry  yr.  Com,  Im.  Co.;  S.  0.,  90  Am.  Deo.  647. 
8.  L^neh  t.  DatMeU,  4  Bro.  P.  0. 431. 
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his  own  benefit,  after  he  had  been  paid  by  his  anderwriters; 
but  it  could  be  collected  in  his  name  for  the  benefit  of  such 
anderwriters,  as  they  are  in  equity  entitled  to  all  his  rights  and 
remedies  if  they  pay  the  amount  of  his  loss. 

This  principle  of  equitable  subrogation  or  substitution  of  the 
underwriters  in  the  place  of  the  assured,  is  recognized  by  every 
writer  on  the  subject  of  insurance,  and  is  constantly  acted 
upon  in  courts  of  law  as  well  as  in  equity;  so  that  where  the 
assured  has  any  claim  to  iodemnity  for  his  loss  against  a  third 
person  who  is  primarily  liable  for  the  same,  if  the  assured  dis- 
charges such  third  person  from  his  liability  before  the  payment 
of  the  loss  by  the  underwriters,  he  discharges  his  claim  against 
them  for  such  loss  pro  tanto.    Or  if  he  obtains  payment  from 
Buch  third  person  afterwards,  it  is  in  the  nature  of  salvage, 
which  he  holds  as  trustee  for  the  underwriters  who  had  paid 
his  loss.  Thus,  in  the  case  of  Oracle  y.  Tfie  New  York  Insurance 
Company,  8  Johns.  246,  where  the  assured  recovered  to  the  full 
amount  of  the  policy  upon  a  condemnation  of  the  vessel  and 
cargo  UDder  the  Berlin  and  Milan  decrees,  although  there  was 
no  abandonment  of  the  spes  recuperandi  against  the  French 
government,  Chief  Justice  Kent  says  that  if  France  should  at 
any  time  hereafter  make  compensation  for  the  capture  and 
condemnation,  the  United   States  upon  the   receipt  of    the 
money,  would  hold   it  as  trustee  for  the  party  having  the 
equitable  interest  therein;  and  that  would  clearly  be   the  un- 
derwriter.    So  in  the  case  of  OodsaU  v.  Boldero,  9  East,  72, 
which  was  the  case  of  an  insurance  by  a  creditor  upon  the  life 
of  Mr.  Pitt,  the  British  minister,  who  died  insolvent,  and  the 
government  afterwards  granted  a  sum  of  money  to  the  exec- 
utors to  pay  the  debts,  the  court  of  king's  bench  held  that  the 
underwriters  were  entitled  to  the  benefit  of  the  payment  made 
to  the  creditor  by  the  executors,  although  there  was  an  actual 
total  loss  before  the  grant  by  the  government  to  pay  the  late 
premier's  debts.     So  in  the  case  of  Mason  v.  Sainsbury,   re- 
ferred to  as  a  manuscript  case  by  Marshall  in  his  treatise  on 
insurance,  2  Condy  Marsh.  794,  and  which  is  recognized  as 
good  law  in  the  recent  case  of   Clark  v.  The  Inhabitants  of 
Blylhing^  in  the  court  of  king's  bench,  the  assured,  who  had 
received  his  whole  demand  from  the  underwriters  for  the  loss 
sustained  by  a  fire,  was  permitted  to  recover  the  same  from  the 
inhabitants  of  the  hundred  who  were  also  liable  to  him  upon 
the  statute;  or  rather  the  underwriters  were  permitted  to  re- 

1.  2  Barn,  ft  Ortn.  264. 
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cover  the  same  in  his  name,  the  suit  being  proseoated  for  their 
benefit. 

The  same  principle  as  to  the  equitable  right  of  the  insurer  to 
be  subrogated  to  all  the  rights  and  remedies  of  the  assured  to 
obtain  compensation  for  his  loss  from  other  persons,  was  acted 
upon  by  the  vice-chancellor  of  the  first  circuit,  in  the  recent 
ease  of  The  AUarUic  Insurance  Company  v.  Storrow  el  aL,  where 
an  attempt  was  made  by  the  master  and  owners  of  the  vessel, 
who  were  primarily  liable  for  a  loss  of  goods  by  thieves,  to 
throw  the  loss  upon  the  underwriters,  and  to  deprive  them  of 
their  remedy  over  against  those  who  were  liable  to  the  assured 
to  make  good  his  loss;  and  the  decision  of  the  vice-chancellor 
in  that  case  was  affirmed  upon  appeal:  See  5  Paige,  285.  The 
rule  on  this  subject  is  thus  correctly  laid  down  by  Phillips  in 
his  valuable  treatise  on  the  law  of  insurance,  which  has  become 
a  text-book  in  the  American  courts:  '*  Where  the  insurable  in- 
terest consists  of  a  debt  due  to  the  assured,  as  in  the  case  of  ad- 
vances made  by  a  consignee,  or  a  policy  on  the  life  of  the 
debtor,  the  assured  is  bound,  no  doubt,  to  assign  to  the  under- 
writers his  debt  or  his  insurable  interest,  whatever  it  may  be, 
in  case  of  his  being  paid  a  total  loss:"  2  Ph.  Ins.  282.  It  is 
evident,  therefore,  in  the  case  under  consideration,  that  the 
two  insurances,  after  the  sale  and  when  the  last  insurance  was 
made,  were  upon  two  distinct  and  separate  interests.  The  sub- 
ject-matters thereof  were  different:  the  one  being  upon  Tyler's 
debt  to  Shafer,  which  might  be  lost  by  the  destruction  of  the 
house  if  the  vendee  was  unable  to  pay,  and  the  other  upon  the 
actual  loss  of  the  house.  The  loss  of  the  house  must  fall  upon 
the  holder  of  the  last  policy,  in  any  event,  as  the  underwriters 
in  the  first  policy  will  be  entitled  to  an  assignment  of  Tyler's 
contract  to  pay  the  purchase  money,  and  may  collect  the  full 
amount  thereof  from  him,  if  they  shall  pay  to  Shafer  the  full 
amount  of  his  debt.  I  am  satisfied  from  this  view  of  the  rights 
of  the  different  parties,  that  there  was  no  prior  insurance, 
within  the  meaning  of  the  policy,  of  which  the  assured  was 
bound  to  give  notice,  or  which  could  be  resorted  to  by  him  to 
obtain  satisfaction  for  part  of  his  loss. 

The  clauses  in  the  policy  and  in  the  conditions  annexed  to 
the  same  on  the  same  subject,  unquestionably  were  intended  to 
mean  the  same  thing;  and  if  they  differ  in  any  respect,  the 
policy  itself  must  be  resorted  to  to  explain  the  meaning;  as  it 
would  then  be  a  case  which  would  be  specially  provided  for  in 
the  policy,  otherwise  than  in  the  conditions  annexed.     The  Ian- 
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gnskge  of  the  policy  is  8u£Sciently  broad  to  cover  any  previous 
insurance  on  the  property  in  which  Tyler  had  an  interest,  or 
which  could  protect  him  as  the  purchaser  of  the  property,  pro- 
vided the  previous  policy  had  been  assifi^ned  to  him  at  the  time 
of  his  purchase,  vrith  the  assent  of  the  other  company.  The 
terms  of  the  condition  are,  "if  the  assured  shall  have  already 
any  other  insurance  against  loss  by  fire  on  the  property  hereby 
insured,"  etc.,  evidently  intending  to  cover  not  only  insurances 
made  by  the  assured  and  in  his  own  name,  but  any  others 
which  he  had,  either  in  the  name  of  another  or  by  assignment 
for  his  benefit.  But  no  one  can  suppose  for  a  moment  that 
these  underwriters  intended  to  be  so  unreasonable  as  to  raquire 
a  person  insuring  with  them,  under  the  penalty  of  a  forfeiture 
of  his  policy,  to  give  notice  of  every  insurance  which  any  for- 
mer owner  of  the  property  might  have  made  thereon,  although 
he  had  no  interest  in  that  insurance,  and  the  rights  of  the  com- 
pany could  not  in  any  way  be  affected  thereby;  that  if  there 
was  any  such  insurance,  even  in  those  cases  where  the  fact  was 
notified  to  the  underwriters,  the  person  insured  with  them 
should  only  recover  a  part  of  his  loss  from  them,  although  he 
had  no  interest  in  and  could  not  be  benefited  by  the  other  in- 
surance. To  suppose  the  underwriters  intended  that  such  a 
construction  should  be  given  to  this  part  of  the  policy,  would 
be  to  suppose  that  they  intended  to  entrap  those  who  insured 
with  them. 

The  plain  and  obvious  meaning  of  the  whole  clause  is,  that 
if  the  assured  has  any  other  policy  or  insurance  upon  the  prop- 
erty, by  assignment  or  otherwise,  by  which  the  interest  in- 
tended to  be  insured  is  already  either  wholly  or  partially  pro- 
tected, he  shall  disclose  that  fact  and  have  it  indorsed  on  the 
policy,  or  the  insurance  shall  be  void;  and  the  same  where  he 
shall  make  any  subsequent  insurance;  also,  that  in  case  of  any 
such  prior  or  subsequent  insurance,  although  it  is  notified  to 
the  company  and  indorsed  on  the  policy,  the  underwriters  in 
the  two  policies  shall  contribute  ratably  to  his  loss,  so  that  in 
no  event  he  can  recover  more  than  the  amount  of  his  actual 
loss.  I  am  satisfied,  therefore,  that  the  policy  was  valid;  that 
the  assured  had  an  insurable  interest  to  the  vsdue  of  the  house 
which  was  burned;  and  as  the  jury  have  found  that  value  to  be 
the  whole  amount  underwritten  in  the  policy,  he  was  entitled  to 
recover  that  amount  with  the  interest  thereon  after  the  sixty 
daysy  if  the  condition  as  to  the  proof  of  loss,  etc.,  has  been 
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oomplied  with  by  him  according  to  the  terms  of  the  policy,  or 
has  been  waived  by  the  nnderwriters. 

The  certificate  of  the  magistrate  was  a  part  of  the  preliminary 
proofs  as  to  the  nature,  circumstances,  and  extent  of  the  losa 
which,  by  the  express  terms  of  the  policy,  the  underwriters  had 
a  right  to  insist  upon  before  any  action  could  be  sustained 
for  such  loss;  but  the  production  of  this  document,  as  well  aa 
any  other  part  of  the  preliminary  proofs  of  loss  and  interest^ 
might  be  waived  by  the  company.  The  law  is  well  settled 
in  this  state,  that  if  there  is  a  formal  defect  in  the  preliminary 
proofs,  required  by  the  policy  or  the  custom  of  the  place,  and 
which  could  probably  have  been  supplied,  had  any  objection 
been  made  by  the  underwriters  to  the  payment  of  the  loss  on 
that  ground,  if  the  insurers  do  not  call  for  the  document,  or 
make  an  objection  on  the  ground  of  its  absence  or  imperfection^ 
but  put  their  refusal  to  pay  distinctly  on  some  other  ground, 
the  production  of  such  further  preliminary  proof  will  be  con- 
sidered as  waived:  Vos  v.  Robinson^  9  Johns.  192;  Ocean  Insur* 
once  Company  v.  Francis ^  1  Wend.  64;*  Gurry  v.  Commercial 
Insurance  Co,,  10  Pick.  536  [20  Am.  Dec.  547J. 

I  am  aware  that  the  supreme  court  of  the  United  States 
thought  differently  on  this  question,  when  the  case  of  the  Colum- 
bian Ins,  Co,  v.  Lawrence^  2  Pet.  25,  was  first  before  that  court,  and 
that  it  was  held  that  the  court  below  had  improperly  submitted 
the  question  of  waiver  to  the  jury  upon  the  facts  proved.  The 
subsequent  history  of  that  case,  however,  shows  the  good  sense 
of  the  rule  as  established  in  our  own  courts;  for  it  appears  that 
as  soon  as  this  decision  of  the  supreme  court  was  known,  the 
assured  procured  a  new  certificate  from  the  justice,  in  which  the 
formal  defects  in  the  first  were  obviated,  and  which  the  same 
court  afterwards  held  to  have  been  procured  in  time,  and  to  be 
a  compliance  with  the  terms  of  the  contract  requiring  the  cer- 
tificate, etc.,  to  be  produced  before  the  loss  should  be  payable; 
and  that  it  was  procured  within  a  reasonable  time,  under  the 
circumstances  of  that  case,  although  more  than  five  years  had 
elapsed  after  the  destruction  of  the  property  before  such  new  cer- 
tificate was  procured:  See  10  Pet.  507.  The  only  effect  of  the 
original  decision,  therefore,  was  to  turn  the  assured  around  to 
a  new  action,  after  such  a  lapse  of  time,  upon  an  objection 
which  was  not  probably  thought  of  by  either  party  at  the  time 
when  the  claim  was  originally  made,  and  the  preliminary  proofs 
exhibited;  and  which  objection  might  have  been  immediately 

1.  2  Wend.  C4;  S.  0.,  19  Am.  Deo.  M9. 
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obviated/if  it  had  been  sug[gested  by  the  o£Scers  or  agents  of 
the  company,  or  if  they  had  thought  proper  to  pat  their  refusal 
to  pay  either  upon  that  ground  alone,  or  upon  that  in  connec- 
tion with  others  which  went  to  the  merits  of  the  claim. 
Good  faith  on  the  part  of  the  underwriters,  in  such  a  case,  re- 
quires that,  if  they  mean  to  insist  upon  a  mere  formal  defect  of 
this  kind  in  the  preliminary  proofs,  they  should  apprise  the 
assured  that  they  consider  the  same  defective  in  that  particular, 
or  to  put  their  refusal  to  pay  upon  that  ground  as  well  as 
others,  so  as  to  give  him  an  opportunity  to  supply  the  defect 
before  it  should  be  too  late;  and  if  they  neglect  to  do  so,  their 
silence  should  be  held  a  waiver  of  such  defect  in  the  prelimi- 
nary proofs,  so  that  the  same  shall  be  considered  as  having  been 
duly  made  according  to  the  conditions  of  the  policy.  The  diffi- 
culty in  the  present  case  on  this  subject,  however,  is,  that  the 
question  of  waiver  was  not  raised  at  the  circuit,  so  as  to  give 
the  underwriters  an  opportunity  of  showing  that  they  had  in 
fact,  insisted  upon  the  want  of  a  proper  certificate  as  a  neces- 
sary part  of  the  preliminary  proofs;  the  court  having  decided 
that  the  certificate  produced  was  such  a  one  as  the  condition  of 
the  policy  required,  which  of  course  precluded  all  considera- 
tion of  the  question  of  waiver. 

Although  the  underwriters,  if  they  make  the  objection  in 
time,  have  a  right  to  insist  upon  the  production  of  such  a  cer- 
tificate as  is  specified  in  the  conditions  of  the  policy,  and  from 
the  proper  person,  before  they  shall  be  liable  for  the  payment 
of  the  loss,  I  do  not  understand  the  rule  to  be  so  strict  as  to 
render  it  necessary  that  such  certificate  should  be  in  the  precise 
words  mentioned  in  the  policy,  provided  it  is  so  drawn  as 
evidently  to  mean  the  same  thing.  Even  in  the  case  of  a 
warranty  in  a  policy,  although  the  language  of  the  judges  in 
many  cases  has  been  that  it  must  be  literally  complied  with,  it 
has  been  held  that  a  warranty  to  sail  on  a  particular  day  was 
complied  with,  although  the  wind  blew  so  that  a  sail  could  not 
be  raised,  and  the  master  knew  it  was  impossible  to  get  the 
▼essel  to  sea  on  that  day,  by  his  merely  warping  the  vessel  a 
little  further  down  the  river  for  the  bona  fide  purpose  of  starting 
on  the  voyage  insured,  and  putting  the  vessel  in  a  better 
situation  to  proceed  on  her  voyage  to  the  port  of  destination  as 
Boon  as  the  wiod  would  permit  her  to  go  to  sea:  Cockrane  v. 
Fisher,  2  Cromp.  &  M.  581.  This  decision  was  afterwards 
affirmed  upon  a  writ  of  error  to  the  exchequer  chamber;  the 
court  holding  that  a  literal  compliance  with  the  warranty  to 
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Bail  on  that  day,  was  not  necessary  if  the  vessel  was,  l)onafide 
and  in  fact,  started  upon  her  voyage  by  warping  her  down  the 
river  upon  the  day  specified  in  the  warranty :  6  Tyrw.  496.* 

If  I  could  be  satisfied,  therefore,  in  this  case,  that  the  justice 
lueant  to  certify  that  he  verily  believed  the  assured  had  sus- 
taiued  damage  or  loss  by  the  destruction  of  the  dwelling-house, 
insured  to  the  amount  of  two  thousand  five  hundred  dollars, 
or  any  other  specific  sum,  as  stated  in  Tyler's  affidavit  or  cer- 
tificate, I  sbould  have  no  difficulty  in  concurring  in  opinion 
with  the  court  below  that  the  preliminary  proofs  were  suffi- 
cient, and  that  the  judgment  should  be  affirmed.  But  when  I 
look  at  the  peculiar  terms  in  which  the  justice's  certificate  is 
framed,  and  then  advert  to  the  fact  that  the  whole  of  the  build- 
ings insured,  and  not  insured,  together  with  the  land  itself, 
were  sold  but  a  few  months  before  for  a  much  less  sum,  I  can 
not  bring  my  mind  to  the  conclusion  that  Groves  meant  to  cer- 
tify that  he  believed  Tyler's  loss  upon  the  dwelling-house 
alone,  which  was  the  only  property  included  in  the  policy,  was 
worth  about  two  thousand  five  hundred  dollars  as  stated  in  the 
affidavit  of  the  latter.  The  condition  of  the  policy  is  not  that 
the  magistrate  shall  state  that  he  believes  the  assured  has  sus- 
tained damage  or  loss  to  the  amount  mentioned  in  the  affidavit 
of  the  latter.  The  meaning  unquestionably  is  that  the  certifi- 
cate shall  specify  the  sum  which  the  magistrate  believes  the 
assured  has  sustained  by  the  destruction  or  partial  destruction 
of  the  subject  insured.  If  he  believed,  therefore,  that  the  loss 
by  the  burning  of  the  house,  exclusive  of  the  furniture,  was 
less  than  the  sum  at  which  the  assured  had  estimated  it  in  his 
affidavit,  it  would  have  been  a  compliance  with  the  terms  of  the 
policy  if  he  had  stated  what  he  believed  the  real  amount  of 
that  loss  to  be,  although  it  was  not,  in  his  opinion,  so  great  as 
that  at  which  Tyler  himself  had  stated  it.  Although  the 
amount  therein  mentioned,  in  the  conditions  annexed  to  the 
policy,  evidently  means  the  amount  mentioned  in  the  certificate 
of  the  magistrate,  I  have  no  doubt  the  certificate  would  be 
sufficient  if  the  fair  construction  of  it  was  that  he  believed  he 
had  sustained  damage  or  loss  by  the  destruction  of  the  subject 
of  insurance  to  the  amount  specified  by  the  assured  in  his  affi- 
davit annexed,  as  that  in  efifect  would  be  a  specification  of  the 
amount  in  the  certificate  of  the  magistrate  by  reference  to  the 
affidavit  to  which  it  was  annexed.  But  as  I  am  unable  to  give 
Buch  a  construction  to  the  language  of  the  certificate  in  this 

1.  Fiikery,  Cockrwu 
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case,  I  am  compelled,  upon  this  point  alone,  to  vote  for  a  re- 
versal of  the  judgment  of  the  court  below.  If  other  members 
of  the  court,  however,  are  capable  of  giving  to  the  certificate 
the  meaning  which  the  counsel  for  the  defendant  in  error  insist 
it  ought  to  bear,  there  is  very  little  danger  that  injustice  will 
be  done  to  the  underwriters;  as  the  jury  have  decided  that  the 
loss  actually  sustained  by  Tyler  upon  the  property  insured  was 
equal  to  the  whole  amount  of  the  risk  assured  by  these  under- 
writers. 

On  the  question  being  put.  Shall  this  judgment  be  reversed? 
the  members  of  the  court  voted  as  follows: 

In  the  affirmative — The  Chancellor,  and  Senators  Edwards, 
Hubbard,  and  Tract — 4. 

In  the  negative — The  president  of  the  senate,  and  Senators 
Armstbono,  J.  Beardslet,  L.  Beardslet,  Becewtth,  Qbjfftn, 
Downing,  Fox,  Gansevoort,  Huntington,  H.  F.  Jones,  J.  P. 
Jones,  LAOYy  Lawyer,  Looms,  Lounsberrt,  Mack,  Maison,  Pow* 
ERS,  Wager,  Willes — 21. 

Whereupon  the  judgment  of  the  supreme' court Vas  affirmed. 


MiSDESCBIFTION    OF    INSURED.  .Fj^OPJSR!^,  ,WUAT  IS,   AND    EVFEOI    OF. — 

This  subject  is  consideic^ ,  i;!^  tlie  cote  to  Fowler  v.  JStna  Fire  Ins,  Co,,  16 
Am.  Dec  462.  ^  Sse.  ila^  ^^ersou  Insurance  Co.  v.  Cotheal,  22  Id.  567,  and 
Farmer^  Invut  anze  g.7id  "Loan  Co.  v.  Snyder,  post.  Where  an  applicant  for 
insurance  ona'aous^  states  that  it  is  his  property,  and  does  not  disclose  the 
fact  that  it  has  been  mortgaged,  and  that  the  eqnity  of  redemption  has  been 
taken  under  execution,  it  does  not  thereby  vitiate  the  policy  when  there  was 
no  inquiry  as  to  the  state  of  his  title:  Strong  v.  Manufaciurerf^  Ins,  Co.,  20 
Id.  607.  If  the  assured  have  a  freehold  interest  in  the  land  upon  which  an 
insured  house  stands,  and  has  the  exclusive  occupation  and  disposal  of  the 
house,  a  representation  that  the  house  is  his,  though  not  strictly  accurate,  is 
not  a  misrepresentation  avoiding  the  policy,  there  being  no  intentional  de- 
ception or  overestimate  of  the  value  of  the  property:  Curry  v.  Common- 
foiaUh  Ins,  Co.,  Id.  547.  To  the  point  that  where  an  applicant  for  insurance 
has  some  interest  in  the  property  proposed  to  be  insured,  he  is  not  required 
to  state  particularly  the  extent  of  his  interest,  the  principal  case  is  cited  in 
White  v.  Hudeon  River  Ins.  Co.,  7  How.  Pr.  350.  So  that  where  he  describes 
the  property  as  "  his,"  he  is  not  bound  to  show  that  he  owns  it  in  fee:  Phelps 
V.  Oebhard  Fire  Ins,  Co.,  9  Bosw.  409.  But  in^c^aTTU  v.  Rockingham  Mut,  F, 
Ins.  Co,,  29  Me.  295,  the  case  is  referred  to  as  an  authority  for  the  position 
that  in  mutual  insurance  companies  it  is  usual  to  require  that  the  state  of 
the  title  should  be  disclosed  to  enable  the  ofiGicers  of  the  company  to  judge 
of  the  extent  of  the  security  for  the  payment  of  the  premium  notes  if  an 
assessment  should  be  resorted  to. 

Iksurablb  iNTERBar  IK  Property:  See  on  this  subject  the  note  to 
Strong  v.  Mcmufaeturers*  Ins.  Co,,  20  Am.  Dec.  510. 

That  One  Haying  Gontbacied  to  Purchase  Property,  and  having  paid 
(art  of  the  purchase  money,  has  an  insurable  interest  therein  to  the  extent 
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of  its  fall  value,  is  a  point  to  which  ^tna  Fire  Ins.  Co.  v.  Tyler  is  cited  in 
ShotuteU  y.  Jefferson  Ins.  Co.,  5  Bosw.  261;  Acer  v.  MerchanUf  Ins.  Co.,  57 
Barb.  82;  ManUj/v.  Insurance  Co.  qf  North  America,  1  Lana.  30. 

Alienation  of  Pboperty  atter  Insurance,  Effect  of. — Thia  subject 
Is  discasBed  in  the  note  to  Lane  v.  Mutual  Fire  Ins.  Co.,  28  Am.  Dec.  154. 
The  principal  case  is  referred  to  as  authority  for  the  position  that  a  policy  of 
insurance  is  a  personal  contract  with  the  assured,  and  unless  assigned  with 
the  consent  of  the  insurer,  does  not  pass  to  a  purchaser  of  the  property,  in 
Wof/e  V.  Howard  Ins.  Co.,  1  Sandf.  128;  Mann  v.  Herkimer  Co.  MuL  Ins. 
Co.,  4  Hill,  190;  In  re  Kip,  4  Edw.  Ch.  95;  Wilson  v.  Hill,  3  Mete.  69; 
White  V.  Ikobbins,  21  Minn.  372.  In  such  a  case  the  insurance  remains  for  the 
indemnity  of  the  vendor,  and  for  the  protection  of  his  interest,  to  the  extent 
of  the  unpaid  purchase  money:  Masters  v.  Madison  Co.  Mut.  Ins.  Co.,  11 
Barb.  630;  Clinton  v.  Hope  Ins.  Co.,  51  Id.  654;  Manley  v.  Insurance  Co.  of 
North  Americu,  1  Lans.  30;  /////  v.  Cumberland  Valley  Mutual  Protection 
Co.,  59  Pa.  St.  477.  But  if  the  purchase  money  is  fully  paid,  the  policy 
is  at  an  end:  White  v.  Bobbins,  21  Minn.  372,  aU  citing  the  principal  case. 
In  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins.  Co.,  55  K.  Y.  356,  the  decision  in 
.£tna  Fire  Ins.  Co.  v.  Tyler  is  referred  to  as  being  erroneously  relied  on  to 
authorize  the  position  that  the  unpaid  vendor's  interest  in  the  insurance  ex- 
tends only  so  far  as  the  value  of  the  land,  or  the  personal  responsibility  of 
the  purchaser  ^ails  to  protect  him;  and  it  is  declared  that  the  chanoellor'a 
languagd  on't^tjniot'^Qes  not  go  so  far,  and  that  if  it  does,  it  is  merely 
dictum,  and  not  authotity... 

*'  Otheb  Insurance,''  Wjiat  is.-=>'Xo  constitute  such  "  other  insurance  **  as 
an  applicant  is  bound  to  disclose  on  p^in  of  forfeiting  his  policy,  the  insur- 
ance must  be  on  the  same  insurable  mtexidst  aud  'te.ust  be  for  the  benefit  of 
such  applicant.  As  authority  for  this  doctrine  the-fore^mg  decision  is  re- 
ferred to  in  Rowley  v.  Empire  Ins.  Co.,  3  Keyes,  559;  MiiMaMer  v.  Premdeni 
etc.  of  Insurance  Co,  of  North  America,  55  Id.  233;  Pitney  v.  Olens  Falls 
Ins.  Co.,  61  Barb.  342;  Phillips  v.  Perry  Co.  Ins.  Co.,  7  Phila.  674.  In  Hough 
V.  President  etc.  of  People's  Fire  Ins.  Co.,  36  Md.  433,  the  dictum  in  the 
JEtna  Ins,  Co.  v.  Tyler,  to  the  effect  that  in  case  of  double  policies  on  the 
same  insurable  interest  the  several  insurers  are  boond  to  contribnte  propor- 
tionally to  payment  of  a  loss,  is  referred  to  with  approval. 

SuBSOQATioN  OF  INSURER  TO  RiOHTS  OF  AssuRKD. — ^Tho  dictum  of  Chan- 
cellor Walworth  in  the  principal  case,  to  the  effect  that  after  payment  of  a 
loss  by  an  insurer,  he  is  entitled  to  be  subrogated  to  the  rights  of  the  aasnred 
against  third  persons  to  reimburse  himself  for  such  loss,  is  approved  in  a 
number  of  decisions:  Honore  v.  Lamar  Fire  Ins,  Co,,  51  III.  414;  Callahan 
V.  LUhieum,  43  Md.  110;  Mercantile  Mut.  Ins.  Co,  v.  Calebs,  20  N.  T.  176; 
Springfield  F.  ds  M.  Ins.  Co.  v.  Allen,  43  Id.  393;  McKeehnie  v.  Sterling,  48 
Barb.  835;  Pentz  v.  Receivers  of  jEtna  Fire  Ins,  Co.,  3  Edw.  Ch.  344; 
KemocJian  v.  New  York  Bowery  Fire  Ins.  Co.,  5  Duer,  6;  Home  Ins.  Co,  v. 
WesUm  Transportation  Co.,  4.  Rob.  269;  S.  C,  33  How.  Pr.  107. 

Waiver  of  Objection  to  Defects  in  Preliminart  Proofs. — That  where 
an  insurer  fails  to  object  to  defects  in  preliminary  proofs  of  a  loss  at  the  time 
of  their  presentation,  but  puts  his  refusal  to  pay  on  other  grounds,  and  such 
defects  could  have  been  remedied  if  objected  to  at  the  proper  time,  his  objec- 
tion to  such  defects  is  to  be  deemed  waived  and  can  not  be  urged  at  the  trial, 
is  a  point  to  which  .£tna  Fire  Ins.  Co.  v.  Tyler  is  more  frequently  cited  ap- 
provingly than  to  any  other:  Peoria  M.  d:  F.  Ins.  Co.  v.  Lewis,  18  HL  560| 
Peoria  M,  ds  F.  Ins,  Co,  v.  WluteJUU,  25  Id.  471;  Winnesheik  Ins,  Co.  ▼. 
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SehueOer^  60  Id.  471;  Bijme  v.  J^Uing  Sun  Ins,  Co.,  20  Ind.  105:  Keetian  y. 
MissotiH  etc.  Ins.  Co,,  12  Iowa,  138;  Works  v.  Farmers*  M,  F,  Ins.  Co.y  67 
Me.  283;  Edwards  v.  Baltimore  Fire  Ins.  Co.,  3  GUI,  186;  Heath  v.  Franklin 
Ins.  Co.,  1  Gush.  265;  Clark  v.  New  England  Mat.  Firs  Ins.  Co.,  6  Id.  346; 
UndtrhiU  v,  Agawam  Mul.  F^re  Ins.  Co,,  Id.  445;  Blake  v.  Exchange  Mut, 
Ins.  Co.,  12  Gray,  272;  Patrie^-.  v.  Ins.  Co.,  43  N.  H.  623;  Taylor  v.  Ins.  Co., 
61  Id.  55;  McMotOert  v.  HV'^m  Mut.  Ins.  Co.,  25  Weaid.  382;  0*Niel  y. 
Buffalo  Ins.  Co.,  3  N.  Y.  128;  BumsUad  v.  Dividend  Mut.  Ins,  Co.,  12  Id.  99; 
Kimball  v.  Hamilton  Fire  Ins,  Co,,  8  Boa.  601;  Bilbrough  v.  Metropolis  Ins, 
Co.,  5  Duer,  589;  ^i//«rr  v.  Lagle  etc.  Ins.  Co.,  2  E.  D.  Smith,  286;  Boynton 
V.  Clinton  etc.  Co.,  16  Barb.  1157;  Poi*t  v.  ^«»a  /m.  Co.,  43  Id.  365;  Otw»  v. 
Farmers*  etc.  Ins.  Co.,  57  Id.  622;  Protection  Ins.  Co.  v.  Ilarmer,  2  Ohio  Si 
476;  Home  Ins.  Co.  v.  Cofien,  20  Gratt.  325;  Troy  Fire  Ins.  Co.  v.  Carpenter, 
4  Wu.  26;  fFamer  v.  Peoria  M.  d:  F.  Ins.  Co.,  14  Id.  824;  CaMl  v.  Andee 
Ins,  Co,,  5  Bias.  216  in  note;  Gaslian  v.  North-western  etc  Ins,  Co,,  Id.  478 
InnoteL 


McCbEA   V.   PURMOBT. 

[10  WXHDKLI.,  i60.] 

SiOHXHO  A  CoNTKACT  TO  Sell  Land  only  by  the  party  to  be  chwcged  is  rafi* 
dent  to  eatiafy  the  statute  of  frauds. 

Lbgai«  Ebmsdt  does  not  Bar  Equitabus  Relief,  When.  —The  fact  that  a 
party  has  a  remedy  at  law  by  an  action  for  money  had  and  received,  does 
not  prevent  his  coming  into  equity  for  relief  where  the  money  was  re- 
ceived by  the  defendant  as  trustee  for  the  plainti£ 

AcnoN  FOR  Money  Had  and  Received  is  equitable  in  its  nature. 

Parol  Eyidencb  to  Explain  Consideration  Clause. — The  clause  in  a  deed 
acknowledging  payment  of  the  consideration  is  not  conclusive  but  prima 
facie  evidence,  except  for  the  purpose  of  giving  effect  to  the  operative 
words  in  the  deed,  and  parol  evidence  is  admissible  to  show  that  such 
consideration,  though  expressed  to  have  been  paid  in  money,  was  paid  in 
a  different  manner,  under  a  special  agreement  constituting  the  grantor 
a  trustee  of  the  consideration. 
^ATUTB  OF  Frauds  Forbidding  Parol  Agreements  respecting  land  does 
not  apply  to  such  a  case. 

'Statute  of  Limitations  Applies  in  Equttt  proprio  vigore,  and  must  have 
the  same  effect  as  at  law  in  cases  of  concurrent  jurisdiction. 

Fraud  or  Mistake  Preventino  an  Assertion  of  the  Claim,  within  the 
statutory  period,  does  not  defeat  the  statutory  bar. 

Admission  of  the  Dkbx,  Express  or  Implied,  and  made  either  to  the  party 
or  to  a  stranger,  avoids  the  bar  of  the  statute  in  such  a  case. 

Appeal  from  cbaDcery.  The  facts  were:  Purmort  being  in 
possession  of  a  certain  tract  of  land  in  1812,  of  which  be  found 
the  Utle  to  be  in  McCrea,  entered  into  a  written  contract  with 
the  latter  fdr  its  purchase  for  a  certain  sum,  in  consideration  of 
which  McCrea,  who  alone  signed  and  sealed  the  contract, 
•greed  to  release  his  interest  therein.    The  last  installment  of 
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the  consideration  was  payable  iu  May,  1816.  Purmort  bor- 
rowed one  thousand  dollars  from  the  state  iu  1813,  for  which  be 
gave  a  mortgage  on  the  land,  which  was  foreclosed  for  non- 
payment in  April,  1818,  and  the  mortgaged  premises  sold  and 
bought  in  by  the  controller  in  McCrea's  name,  the  controller 
believing  that  he  had  authority  from  McCrea  as  his  agent  ta 
make  the  purchase.  McGrea  and  Purmort  entered  into  a  new 
arrangement  in  1819,  to  the  effect  that  the  former  would  give  the 
latter  a  deed  with  warranty  for  the  laud,  and  that  Purmort 
should  pay  five  thousand  one  hundred  dollars  therefor.  A  con- 
veyance was  made  accordingly,  in  which  payment  of  the  five 
thousand  one  hundred  dollars  was  acknowledged.  Purmort 
gave  a  bond  and  mortgage  for  said  sum,  which  was  fully  paid  in 
January,  1824.  McGrea  never  paid  the  sum  of  the  bid  made  by 
the  controller  in  his  name  at  the  mortgage  sale  above  mentioned, 
and  the  state  in  1826  brought  an  action  against  him  and  obtained 
verdict  for  said  sum,  but  judgment  was  arrested  thereon;  and 
in  1830  the  attorney-general  of  the  state,  treating  the  previous 
foreclosure  and  sale  as  utterly  void,  began  a  new  suit  to  fore- 
close Purmort's  mortgage  to  the  state,  to  which  Purmort  filed 
an  answer  confessing  all  the  material  allegations.  Subsequently 
in  1831  he  filed  the  present  bill  against  McCrea  and  the  attorney- 
general,  setting  out  the  facts  above  mentioned,  and  also  that 
when  the  new  arrangement  was  entered  into  between  Purmort 
and  McGrea,  and  Purmort  gave  his  bond  and  mortgage  for  the 
five  thousand  one  hundred  dollars,  he  did  so  on  McGrea's  assur- 
ance that  he  had  assumed  and  provided  for  the  payment  of 
what  was  due  on  Purmort's  mortgage  to  the  state,  and  that  the 
five  thousand  one  hundred  dollars  included  not  only  the  moneys 
agreed  to  be  paid  on  the  original  purchase  by  Purmort  from 
McGrea  in  1812,  but  also  the  money  due  on  the  mortgage  to  the 
state.  The  prayer  of  the  bill  was  that  the  suit  by  the  attorney- 
general  be  stayed  until  the  coming  in  of  the  answers  in  the 
present  suit,  that  the  two  suits  be  heard  together,  and  for  gen- 
eral relief.  McGrea  demurred  to  the  bill  for  want  of  equity,  but 
the  demurrer  was  overruled,  and  he  then  filed  his  answer,  deny- 
ing all  equity  in  the  bill,  and  also  pleaded  the  statute  of  limita- 
tions and  the  statute  of  frauds.  As  a  part  of  the  evidence  in  the 
cause,  certain  parol  testimony  was  admitted  to  show  that  the 
consideration  of  five  thousand  one  hundred  dollars  in  McGrea's 
conveyance  was  paid  partly  in  iron,  of  a  certain  quality  and  esti- 
mated value;  and  certain  admissions  of  McGrea  within  six  years, 
concerning  his  liability  to  Purmort  as  to  the  money  due  the 
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state  on  Purmort's  mortgage.  The  chancellor  having  heard 
both  suits,  decreed  in  the  foreclosure  suit,  that  the  premises 
be  sold,  and  the  amount  of  the  mortgage  paid  from  the  pro- 
ceeds; and  in  the  other  suit,  that  McCrea  pay  for  Purmort,  to 
the  attorney-general,  within  three  months,  the  money  due  on 
the  mortgage,  until  which  time  the  first  suit  should  be  stayed, 
and  that  McCrea  pay  the  costs  of  both  suits:  See  5  Paige  Oh. 
620.     McCrea  appealed. 

L.  H,  Palmer  and  S,  Stevens ^  for  the  appellant. 

L.  Hoyt  and  B.  F.  Builer,  United  States  attomey-general,  for 
the  respondent. 

CowEN,  J.  The  objection  that  the  agreement  of  1812  is  void, 
as  being  signed  by  McCrea  only,  thus  wanting  mutuality, 
and  that  it  must  therefore  go  for  nothing  in  the  case,  is 
well  answered  by  the  learned  vice-chancellor  of  the  first  cir- 
cuit, in  Hunter's  case,  1  Edw.  Ch.  5.  After  noticing  the  ob- 
jection that  the  covenant  to  sell  was  not  mutual,  the  vendee  not 
being  bound  to  purchase,  and  that  the  covenant  was  "  one- 
sided," he  remarks:  ''  The  cases  of  ParJchursl  v.  Van  Cortlandt^ 
1  Johns.  Ch.  282,  and  Benedict  v.  Lynch,  Id.  370  [7  Am.  Dec. 
484],  have  been  referred  to  as  establishing  this  point.  Chancel- 
lor Kent  there  intimated  that  such  was  the  rule,  but  in  a  subse- 
quent case  in  the  court  of  errors,  Clason  v.  Bailey,  14  Johns. 
484,  he  had  occasion  to  review  that  opinion,  which  he  found  to 
be  erroneous,  and  admits  that  the  point  is  too  well  settled  the 
other  way  to  be  questioned."  The  case  cited  by  the  vice-chan- 
cellor will  be  found  a  most  conclusive  authority  that  the  party 
to  be  charged  need  alone  sign  the  contract,  in  order  to  satisfy 
the  statute  of  frauds. 

It  is  objected  that  the  complainant  had  an  adequate  remedy 
at  law.  I  need  hardly  say,  that  the  argument  in  that  form  is 
far  from  precluding  relief  by  bill  in  equity.  If  the  complain- 
ant had  a  remedy  at  law  by  an  action  for  money  had  and  re- 
ceived, which  I  think  he  had,  yet  equity  has  a  clear  concurrent 
jurisdiction.  That  is  founded  on  the  fact  that  McCrea  took  the 
money  as  a  trustee:  1  Story  Eq.  444,  445;  Willes,  406.*  The 
action  for  money  had  and  received  is  in  the  nature  of  a  bill  in 
equity.  There  are  numerous  cases  wherein  courts  of  equity 
and  law  have  proceeded  upon  the  same  ground,  to  administer 
each  its  own  appropriate  form  of  redress.  There  can  not  be  a 
doubt  that  this  is  one  of  those  cases.     Buller,  J.,  remarks  in 

1.  8eoU  T.  Smmmn, 
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Straton  v.  Bastall,  1  T.  R.  370/  in  the  king's  bench,  that  "of 
late  years  this  court  has  very  properly  extended  the  action  for 
money  had  and  received.  It  is  founded  on  principles  of  jus- 
tice, and  I  do  not  wish  to  restrain  it  in  any  respect.  But  it 
roust  be  remembered  that  it  was  extended  on  the  principle  of 
its  being  like  a  bill  in  equity;  and  therefore,  in  order  to  recover 
money  in  this  form  of  action,  the  party  must  show  that  he  has 
equity  and  conscience  on  his  side,  and  that  he  could  recover  it 
in  a  court  of  equity." 

It  was  strenuously  insisted  on  the  argument,  that  to  allow  an 
inquiry  on  evidence  aliunde,  into  the  real  consideration  of 
McCrea's  deed,  would  be  to  contradict  the  clause  stating  the 
actual  payment  of  the  consideration  in  money.  It  was  also 
urged  that  to  raise  and  enforce  an  implied  obligation  against 
McCrea  would  be  to  enlarge  his  deed  by  parol;  that  the  deed 
conveys  the  land  only,  and  limits  itself  to  certain  express  and 
definite  covenants,  beyond  which  the  grantor  can  not  be  made 
liable.  That  the  whole  of  the  proofs,  therefore,  beyond  the 
deed  was  inadmissible  within  the  rule  which  forbids  the  con- 
tradicting and  explaining  of  written  instruments  by  oral 
evidence. 

No  doubt  the  indenture  should  be  regarded  as  equally  con- 
clusive upon  both  parties,  though  actually  signed  and  sealed  by 
McCrea  only.  In  legal  effect  it  is  the  deed  of  both;  and  if 
McCrea,  the  grantor,  would  be  estopped  to  inquire  into  the 
nature  of  the  consideration,  Purmort,  who  has  accepted  and 
claims  under  the  deed,  ought  also  to  be  concluded.  The  ques- 
tion of  construction,  started  at  the  bar,  would  therefore  seem 
fairly  to  arise;  and  indeed  I  should  think  the  turning  question 
in  the  cause  to  be,  whether  either  party  may  not  inquire  into 
the  consideration  with  great  freedom.  The  deed  states  a  con- 
sideration of  five  thousand  one  hundred  dollars  in  hand  paid. 
The  chancellor  received  parol  evidence  to  show  that  the  con- 
sideration was  not  money,  but  iron  of  a  certain  quantity,  and 
estimated  at  a  certain  value.  There  is  certainly  a  conflict  of 
authority  upon  this  point,  greater  than  I  supposed  at  the  argu- 
ment; and  I  am  glad  it  has  been  brought  before  the  court  of 
dernier  ressort.  It  is  one  of  extensive  business  application,  and 
touches  tbe  common  assurances  of  the  country.  A  point  of 
greater  practical  importance  could  hardly  arise,  for  it  is  pre- 
sented every  day  in  the  transactions  of  the  community,  and 
respects  a  species  of  property  more  valuable  and  more  highly 

1.  9  T.  B.  8T0. 
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prized  than  any  other.  It  has  been  much  litigated,  and  I  was 
surprised  to  find  it  so  far  open  as  it  appears  to  be.  The 
Unglish  authorities  are  conflicting. 

The  King  ▼.  The  Inhabilants  of  Scammonden,  3  T.  R.  474,  de- 
isided  in  1781,  throws  the  clause  completely  open.     An  estate 
in  lands  was  purchased,  and  the  consideration  mentioned  in  the 
deeds  was  twenty-eight  pounds.     The  oflfer  was  to  show  that 
the  consideration  was  in  truth  thirty  pounds.     This  was  at  first 
deuied,  on  the  distinct  ground  that  parol  evidence  could  not  be 
received  to  contradict  the  consideration  mentioned  in  the  deeds. 
On  a  case  made,  the  king's  bench,  Lord  Keuyon,  C.  J.,  and 
Ashurst,  J.,  beiug  present,  held  directly  the  contrary.     Lord 
Eenyon  said  it  was  clear  that  the  party  might  prove  other  con- 
siderations than  those  expressed  ia  the  deed.     It  is  true  he  mis* 
iook  the  case  of  FUmer  v.  GoU,  7  Bro.  P.  0.  70;  4  Id.  230,  Toml. 
«d.,  which  he  relied  upon;  but  wLich,  as  appears  by  Brown's 
report,  was  a  case  of  fraud.     Yet  such  a  strong  expression  from 
Lord  Kenyon  shows  the  sense  of  Westminster  hall  as  to  the 
effect  of  this  clause  at  that  time.     It  is  certainly  impossible  to 
reconcile  Lord  Eenyon's  decision  with  that  of  Bowntree  v.  Jacobs 
1  Taunt.  141,'  made  twenty  years  afterwards.     That  was  an  ac- 
tion by  a  sailor  to  recover  his  prize  money  of  a  Jew,  to  whom 
he  had  assigned  it,  by  a  deed  expressing  a  full  consideration, 
**  so  much  in  hand  paid,  at  or  before  the  ensealing  and  delivery 
hereof;''  and  a  receipt  was  indorsed  as  in  the  case  decided  by 
Lord  Kenyon  and  Ashurst.     On  the  trial  an  offer  was  made  to 
fihow,  that  in  truth  nothing  was  paid,  but  that  the  sailor  had 
^iven  the  assignment  to  the  Jew  with  a  power  of  attorney,  in- 
tending that  the  money  should  be  received  to  the  use  of  the 
former.     Mansfield,  0.  J.,  entertained  considerable  doubt,  but 
a  majority  of  the  court  held  that  the  consideration  clause  was 
an  estoppel;  consequently  the  sailor  lost  his  money.     The  still 
earlier  cases,  Villers  v.  Beamont,  2  Dy.  146,  a;  MUdmay'a  case, 
1  Eep.  176;  Vernon's  case,  4  Id.  3;  and  vide  Peacock  v.  Monk, 
1  Ves.  sen.  128;  and  Craylhome  v.  Swinburne,  14  Ves.  170,  pro- 
ceeded upon  verbal  distinctions  which  it  can  not  be  of  much 
use  to  consider;  and  several  of  the  later  cases  are  of  a  similar 
character:   Lompon  v.  Corke,  5  Barn.   &  Aid.  606;    Baker  v. 
Dewey,  1  Barn.  &  Cress.  193.'    The  last  English  case  on  the 
point  which  I  have  seen  is  Baker  v.  Dewey,  1  Barn.-^  &  Cress. 
704,  decided  in  1823;  and  that  is  opposed  strongly  enough  to 
all  explanation. 
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The  conflict  is  equally  striking  in  our  own  cases:  Schemer- 
horn  Y.  VanderJieyden,  1  Johns.  139  [3  Am.  Dec.  304],  and 
Maigley  v.  JSauer,  7  Id.  341,  hold  that  the  clause  is  conclnsi^e, 
and  can  not  be  contradicted  or  explained.  These  cases  were 
greatly  shaken,  not  to  say  entirely  overruled,  hj  Shephard  v. 
Little,  14  Id.  210,  which  is  an  exact  authority  for  the  evi- 
dence which  was  received  in  the  court  of  chancery  between  the 
parties  before  us.  The  action  was  for  money  had  and  received. 
The  plaintiff  owed  one  Babcock  one  hundred  and  eighty  dol- 
lars, which  the  defendant  paid;  and  in  order  to  provide  for  his 
reimbursement,  the  plaintiff  deeded  his  land  to  the  defendant, 
upon  his  oral  promise  to  sell  the  premises,  and  render  the  bal- 
ance over  the  one  hundred  and  eighty  dollars  to  the  plaintiff. 
The  deed  was  under  seal,  was  absolute  on  its  face,  and  expressed 
the  consideration  to  be  five  hundred  dollars  in  hand  paid.  The 
defendant  having  sold  for  that  sum,  refused  to  pay  the  plaintiff 
anything;  and  at  the  trial,  set  up  the  consideration  clause  as 
an  estoppel.  The  supreme  court  held  that  the  clause  was  not 
conclusive,  and  might  be  contradicted  by  the  parol  evidence. 
Mr.  Justice  Spencer,  who  delivered  the  opinion  of  the  court, 
likened  the  clause  to  the  date  of  a  deed,  or  a  receipt,  either  of 
which  may,  according  to  all  the  cases,  be  either  explained  or 
contradicted  by  parol.  Then  came  the  case  of  Bowen  v.  BeU, 
20  Id.  338  [11  Am.  Dec.  286],  which  was  assumpsit  for  land 
sold  and  conveyed.  The  plaintiff  had  sold  his  land  to  the  de- 
fendant, and  by  the  deed  acknowledged  the  receipt  of  one  thou- 
sand dollars  as  the  consideration,  in  the  usual  words.  Nothing 
was  in  truth  paid;  and  he  was  allowed  to  prove,  by  parol,  that 
the  defendant  had  agreed  to  give  two  hundred  and  fifty  dollars, 
none  of  which  had  been  paid.  Mr.  Justice  Woodworth  deliv- 
ered the  opinion  of  the  court,  and  remarked  among  other  things, 
that  the  defendant's  contract  to  pay  was  liable  to  no  objection 
arising  from  the  statute  of  frauds.  It  appears  to  me  that  these 
cases,  if  they  are  to  be  followed,  surrender  this  clause  to  the 
utmost  latitude  of  inquiry,  whenever  that  shall  become  material 
to  a  personal  action  between  the  parties. 

Such,  too,  I  find  is  the  view  which  generally  prevails.  **  A 
man  is  estopped  by  his  deed,"  says  Parker,  C.  J.,  in  Wilkinson 
V.  Scott,  17  Mass.  249,  ''  to  deny  that  he  granted,  or  that  he 
had  a  good  title  to  the  estate  conveyed;  but  he  is  not  bound  by 
the  consideration  expressed,  because  that  is  known  to  be  arbi* 
trary,  and  is  frequently  different  from  the  real  consideration 
of  the  bargain.*'    The  case,  in  respect  to  which  these  remarks 
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were  made,  was  one  wherein  the  grantee  had  omitted,  by  fraud 
or  mistake,  to  pay  the  full  consideration,  and  the  action  was 
broug^ht  for  the  balance:  See  also  Ooodvjiii  v.  Gilbert,  9  Id.  510, 
614;  Pomeroy  v.  Winship,  12  Id.  514  [7  Am.  Dec.  91];  Webb  v. 
Pee/e,  7  Pick.  247  [19  Am.  Dec.  284];  and  Bullard  v.  Briggs, 
Id.  533  [19  Am.  Dec.  292].  Morse  v.  Shattuck,  4  N.  H.  229  [17 
Am.  Dee.  419],  was  an  action  on  the  covenant  of  seisin.  The 
consideration  expressed  in  the  deed  was  nine  hundred  dollars. 
The  question  on  the  amount  was  allowed  to  go  to  the  jury  on 
parol  evidence,  and  they  found  that  the  consideration  paid  was 
only  one  hundred  dollars.  The  recovery  upon  the  covenant 
was  therefore  reduced  accordingly.  That  case  was  decided 
mainly  on  the  authority  of  the  supreme  court  of  the  state  of 
New  York.  And  see  Scoby  v.  Blanchard,  3  Id.  170;  and 
PrUchard  v.  Brown,  4  Id.  397  [17  Am.  Dec.  431].  A  precisely 
similar  question,  on  a  like  covenant,  has  recently  been  decided 
the  same  way  in  the  state  of  Connecticut.  The  consideration 
was  there  shown  to  be  two  thousand  eight  hundred  dollars  in- 
stead of  one  thousand  eight  hundred  dollars,  the  sum  expressed. 
The  point  was  thoroughly  and  ably  examined,  Hosmer,  0.  J., 
dissenting:  Belden  v.  Seymour,  8  Conn.  304  [21  Am.  Dec.  661]. 
The  course  of  decision  in  the  state  of  Maine  has  been  much  like 
that  in  New  York.  Their  earlier  cases  held  the  clause  to  be 
conclusive:  Steele  v.  Adams,  1  Oreenl.  1;  Emmery  y.  Chase,  5  Id. 
232;  but  in  May  term,  1830,  the  supreme  court  yielded  to  the 
great*  force  of  authority  in  the  neighboring  states,  and  held 
parol  evidence  receivable:  SchiUinger  v.  McGann,  6  Greenl.  364. 
The  course  in  Maryland  was  at  first  that  of  England.  In  May, 
1796,  the  general  court  followed  the  rule  in  Rex  v.  Scammonden, 
saying  that  both  the  consideration  clause  and  the  receipt  for 
the  consideration  money  indorsed  on  the  deed  were  evidence  of 
the  lowest  order.  It  was  but  the  mere  formal  part  of  the  deed, 
and  it  was  every  day's  practice  to  give  such  a  receipt  when  not 
a  shilliDg  had  been  paid:  (yNeale  v.  Lodge,  3  Har.  &  M.  433 
[1  Am.  Dec.  377].  In  April,  1802,  the  same  court  held  them 
to  be  a  complete  estoppel:  Dixon  v.  Swiggett,  1  Har.  &  J.  252. 
Thus  the  matter  stood  till  June,  1827,  when  the  question  was 
very  fully  considered  by  the  court  of  appeals,  on  the  authority 
of  the  New  York  and  other  cases,  and  the  clause  was  thrown 
open,  at  least  to  a  qualified  extent:  Higdon  v.  Thomas,  1  Har. 
&  G-.  139,  145.  At  its  May  term  of  that  year,  the  court  of 
chancery  had  done  the  same  thing:  Lingan  v.  Henderson,  1 
Bland.  Ch.  249.     The  right  to  explain  or  contradict  has  been 
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aniformly  sustained  in  the  state  of  Pennsylyania:  Jordan  ▼. 
Cooper,  3  Serg.  &  B.  564;  HaniiUonY,  McOuire,  Id.  355;  Watson 
y.  Blaine,  12  Id.  131,  137,  138  [14  Am.  Dec.  669].  Also  in 
Kentucky:  Hutchinson's  Adm'r  and  Heirs  v.  Sinclair,  7  Mon. 
291,  293;  Gully  v.  Grubbs,  1  J.  J.  Marsh.  388,  389,  390.  So  m 
South  Carolina:  Gurry  y.  Lyles,  2  Hill,  404.  See  per  Johnson, 
J.,  in  Garrett  v.  Stuart,  1  McCord,  514.  And  in  Ohio:  Steele  y. 
Worthington,  2  Ham.  182,  186,  187;  Swisher  y.  Swisher's  Adm'r, 
Wright,  755,  756.  So  in  Virginia:  Harvey  v.  Alexander,  1 
Band.  219  [10  Am.  Dec.  519],  aud  the  cases  there  cited.  The 
only  state  whose  courts  appear  to  have  maintained  a  steady 
course  of  decision  favorable  to  the  conclusive  character  of  the 
clause,  is  North  Carolina:  Brocket  v.  Foscue,  1  Buff.  54;  S.  C, 
1  Hawks,  64;  Graves  v.  Garter,  2  Id.  576  [11  Am.  Dec.  786]; 
Spiers  v.  Clay's  Adm'rs,  4  Id.  22.  I  have  hastily  examined 
the  reports  of  Mr.  Devereuz,  from  1825^  when  Mr.  Hawks 
stopped  reporting,  to  1832,  and  do  not  find  that  the  question 
has  been  reconsidered. 

The  only  embarrassing  distinction  which  appears  to  attend 
the  American  cases,  is  that  suggested  by  Mr.  Justice  Spencer, 
in  Shephard  v.  LUUe,  It  is,  that  you  can  not  show  a  different 
consideration  from  that  expressed  in  the  deed,  though  you  may 
show  that  it  is  not  paid.  In  Boweii  v.  Bell,  it  is  put  that  a 
different  species  of  consideration  can  not  be  proved,  and  thai 
is  followed  by  Mr.  Justice  Johnson  in  Garrett  v.  Stuart,  1 
McCord,  514.  The  instance  put  by  him  is,  that  if  the  con- 
sideration expressed  should  be  a  good  one,  as  love  and 
affection,  you  can  not  prove  a  valuable  one.  In  several  of 
the  other  cases  which  I  have  cited,  the  judges  recognize  a  similar 
distinction;  but  in  one  sense  or  another  the  cases  themselves 
are  a  direct  departure  from  it.  In  the  very  case  of  Shephard  v. 
LiUle,  instead  of  money  actually  paid  as  expressed  in  the  deed, 
the  party  was  allowed  to  show  a  mere  oral  promise  to  pay  it. 
And  in  Bowen  v.  Bell,  the  amount  was  different.  Hosmer,  C. 
J.,  in  Belden  v.  Seymour,  expresses  his  surprise  at  the  distinc- 
tion. "  A  consideration  of  two  thousand  dollars,"  said  he,  "is 
as  essentially  different  from  one  of  a  thousand  dollars,  as  wheat  is 
different  from  specie;  for  they  are  of  distinct  natures,  form% 
and  qualities.  The  point  is  intuitively  evident."  The  force 
of  these  remarks  is  the  more  obvious  if  we  take  the  analogous 
case  of  a  receipt,  to  which  the  consideration  clause  was  likened 
in  Shephard  v.  lAJtUe,  The  payment  in  the  receipt,  though  ex- 
pressed to  be  in  money,  may  be  contradicted  or  explained  in 
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any  way.  You  may  prc^^b  iLa  payment  Ic  h.AYt)  been  in  un- 
aTailable  securities:  TdUey  y.  Barber,  5  Johus.  68  [4  Am.  Dec. 
326];  Trvder  v.  fFi/rtam«on,  4  Har.  &  M.  219  [1  Am.  Dec. 
396];  Johnson  t.  TFj<?</,  9  Johns.  310  [6  Am.  Dec.  279];  Tvjcher 
y.  MaocweU,  11  Ms.3g   143. 

The  general  djctrine  as  to  the  entire  freedom  of  ezpIsjiuCion 
and  contradiction  of  receipts  was  adopted  by  this  court  in 
Monell  V.  Lawrence,  12  Johns.  521;  and  almost  all  the  American 
cases  bave  fcUowed  Shephard  v.  Liltle,  in  saying  that  the  con- 
fiideration  clause  is  equally  open.  Several  of  these  cases  were 
considered  in  Morse  v.  ShaUuck,  and  Eichardson,  C.  J.,  sums 
np  their  doctrine  by  saying:  ''  It  is  perfectly  well  settled  that 
a  considuration  expressed  in  a  deed  can  not  be  disproved  for 
the  purpose  of  defeating  the  conveyance,  unless  it  be  on  the 
ground  of  fraud.  But  for  other  purposes  the  acknowledgment 
of  the  receipt  of  money  in  a  deed  may  be  contradicted."  The 
examination  was  still  more  critical  and  extensive  in  Belden  v. 
Seymour,  wherein  Mr.  Justice  Daggett,  who  delivered  the 
opinion  of  the  court,  thus  concludes:  "  The  principle  is  every- 
where undoubted,  that  such  a  clause  in  a  deed  has  the  effect 
to  prevent  a  resulting  trust  in  the  grantor.  He  is  forever  es- 
topped to  deny  the  deed  for  the  uses  and  purposes  therein 
mentioned;  and  this  is  its  only  operation.  The  clause  is 
merely  formal  or  nominal,  and  not  designed  to  conclusively 
fix  the  amount  either  paid  or  to  be  paid.  Suppose  a  deed  were 
expressed  to  be  in  consideration  of  five  dollars;  is  it  to  be  said 
that  five  dollars  only  was  to  be  paid,  and  is  that  sum  to  be  cou' 
elusive  upon  the  parties  at  all  events  ?  They  are  indeed  pre- 
cluded from  denying  a  consideration,  but  no  farther  are  they 
precluded."  A  more  practical,  though  we  can  not  say  a  more 
learned  view  is  given  by  Robertson,  C.  J.,  of  Kentucky,  in  OuUy 
Y.  Orubbs.  He  remarks:  ''  The  authorities  on  this  subject  in 
England,  as  well  as  in  the  states  of  this  union,  are  various  and 
contradictory.  But  we  believe  that  the  consistent  doctrine,  and 
that  which  accords  best  with  analogy  and  with  the  practice  and 
understanding  of  mankind,  is  that  an  acknowledgment  in  a 
deed,  of  the  receipt  of  the  consideration,  is  only  prima  facie 
evidence  of  payment.  The  acknowledgment  is  inserted,  more 
for  the  purpose  of  showing  the  actual  amount  of  consideration 
than  its  payment;  and  it  is  generally  inserted  in  deeds  of  con- 
yeyance,  whether  the  consideration  has  been  paid,  or  only 
agreed  to  be  paid.  If  the  consideration  has  not  been  paid, 
such  an  acknowledgment  in  a  deed  would  be  intended  to  mean, 
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that  the  specified  amoant  had  been  assumed  bj  note  or  other- 
wise. 

An  ordinary  receipt  is  not  conclusive  evidence  of  the  facts 
attested  by  it.  A.  separate  receipt  for  the  price  of  land  would, 
it  seems  to  me,  be  much  stronger  evidence  that  the  money  had 
been  paid,  than  the  customary  acknowledgment  in  the  deed  of 
conveyance.  At  all  events  it  should  be  as  cogent.  But  it  may 
be  contradicted;  why  may  not  the  other?  Attention  to  the 
principles  on  which  parol  testimony  is  admissible  to  explain  or 
avoid  the  e£fect  or  the  apparent  import  of  a  writing,  may  recon- 
cile many  if  not  all  of  the  authorities  which  seem  to  be  in 
conflict.  One  of  these  principles  is,  that,  as  in  certain  classes 
of  cases,  the  statute  of  frauds  and  perjuries  requires  writing  to 
vest  rights,  it  would  be  subversive  of  the  policy  of  the  statute 
to  allow  parol  testimony  to  change  the  legal  import  of  the 
written  evidence  of  a  right.  Therefore,  in  all  such  cases,  no 
inferior  grade  of  testimony  shall  be  admitted  to  supply  or  con- 
trol the  intrinsic  meaning  of  the  writing. 

Another  principle,  and  one  more  universal  than  the  former 
in  its  application,  is,  that  wherever  a  right  is  vested  or  created, 
or  extinguished,  by  contract  or  otherwise,  and  writing  is  em- 
ployed for  that  purpose,  parol  testimony  is  inadmissible  to 
alter  or  contradict  the  legal  and  common-sense  construction  of 
the  instrument;  but  that  any  writing  which,  neither  by  con- 
tract, the  operation  of  law  nor  otherwise,  vests  or  passes  or 
extinguishes  any  right,  but  is  only  used  as  evidence  of  a  fact, 
and  not  as  evidence  of  a  contract  or  right,  may  be  susceptible 
of  explanation  by  extrinsic  circumstances  or  facts.  Thus  a 
will,  a  deed,  or  a  covenant  in  writing,  so  far  as  they  transfer  or 
are  intended  to  be  the  evidences  of  rights,  can  not  be  contra- 
dicted or  opposed  in  their  legal  construction  by  facts,  aliunde. 
But  receipts  and  other  writings  which  only  acknowledge  the 
existence  of  a  simple  fact,  such  as  the  payment  of  money  for 
example,  may  be  susceptible  of  explanation,  and  liable  to  con- 
tradiction by  witnesses. 

A  party  is  estopped  by  his  deed.  He  is  not  to  be  permitted 
to  contradict  it;  so  far  as  the  deed  is  intended  to  pass  a  right  ur 
to  be  the  exclusive  evidence  of  a  contract,  it  concludes  the  par- 
ties to  it.  But  the  principle  goes  no  farther.  A  deed  is  not  conclu- 
sive evidence  of  everything  which  it  may  contain.  For  instance, 
it  is  not  the  only  evidence  of  the  date  of  its  execution,  nor  is 
its  omission  of  a  consideration  conclusive  evidence  that  none 
passed;  nor  is  its  acknowledgment  of  a  particular  consideration 
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au  objection  to  otber  proof  of  other  and  consistent  consider* 
ations.  And  by  analogy,  the  acknowledgment  in  a  deed  that 
the  consideration  had  been  received,  is  not  conclusive  of  the 
fact.  This  is  but  a  fact.  And  testing  it  by  the  reason  of  the 
rule  which  we  have  laid  down,  it  may  be  explained  or  contra- 
dicted. It  does  not  necessarily  and  undeniably  prove  the  fact. 
It  creates  no  right;  it  extiuguishes  none.  A  release  can  not  be 
contradicted  or  explained  by  parol,  because  it  extinguishes  a  pre- 
existing right;  but  no  receipt  can  have  the  effect  of  destroying, 
per  se,  any  subsisting  right — it  is  only  evidence  of  a  fact.  The 
payment  of  the  money  discharges  or  extinguishes  the  debt;  a 
receipt  for  the  payment*does  not  pay  the  debt,  it  is  only  evi« 
dence  that  it  has  been  paid.  Not  so  of  a  written  release;  it  ia 
not  only  evidence  of  the  extinguishment,  but  is  the  extinguisher 
itself. 

The  acknowledgment  of  the  payment  of  the  consideration  in 
a  deed  is  a  fact  not  essential  to  the  conveyance.  It  is  immate- 
rial whether  the  price  of  the  land  was  paid  or  not;  and  the  ad- 
mission of  its  payment  in  the  deed  is  generally  merely  formal. 
But  if  it  be  inserted  for  the  purpose  of  attesting  the  fact  of 
payment  (as  it  seldom  if  ever  is,  in  this  country),  it  is  not  bet- 
ter evidence  than  a  sealed  receipt  on  a  separate  paper  would 
be;  and,  as  we  have  already  said,  it  seems  to  us  that  it  would 
not  be  as  good,  for  obvious  reasons.  The  practice  of  inserting 
fiuch  acknowledgments  in  deeds  is  very  common,  whether  the 
consideration  had  been  paid  or  not.  ' '  For  and  in  consider- 
ation of doUars,  in  hand  paid,"  is  a  commonplace  phrase, 

which  may  be  found  in  deeds  generally;  and  it  is  seldom  in- 
tended as  evidence  of  payment,  or  for  any  other  practical 
purpose,  except  to  show  the  amount  of  consideration.  To 
establish  the  conclusiveness  of  sach  loose  expressions,  there- 
fore, might  produce  extensive  injustice.  If  a  note  had  been 
given  for  the  consideration,  and  afterwards,  without  payment, 
a  deed  be  executed  for  the  land,  with  the  commonplace  phrase- 
ology in  relation  to  the  price,  would  this  be  conclusive  evi- 
dence that  the  note  had  been  paid  off  and  discharged  ?  Surely 
not:  See  Caldwells  v.  Harlan,  3  Mou.  349,  350,  351. 

So  much  for  the  line  of  adjudication.  Looking  at  the  strong 
and  overwhelming  balance  of  authority,  as  collectible  from  the 
decisions  of  the  American  courts,  the  clause  in  question,  even 
as  between  the  immediate  parties,  comes  down  to  the  rank  of 
prima  facie  evidence,  except  for  the  purpose  of  giving  effect  to 
the  operative  words  of  the  conveyance.    To  that  end,  and  that 
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alone,  is  it  condusiye.  Saoh  effect,  I  have  no  doubt,  has  long- 
been  ascribed  to  if  by  conveyancers  and  dealers  in  real  estate. 
It  is  a  construction  which  violates  no  rule  of  law,  but  harinou- 
izes  with  well-settled  principles,  and  should  be  steadily  main- 
tained and  applied  whenever  the  ends  of  substantial  justice  may^ 
require  it.  Applying  the  rule  to  the  case  at  bar,  even  McCrea 
himself  would  not  be  estopped,  by  his  hand  and  seal  signed  to 
this  receipt  of  consideration,  in  an  action  of  covenant  against 
him  upon  the  deed. '  It  is  but  a  common  receipt  of  so  much 
money  in  payment.  A  fortiori  ought  not  the  other  party  to  the 
deed  to  be  concluded  by  his  mere  acceptance  ?  As  to  this  the 
deed  is  not  the  conclusive  measure  of  liability  upon  the  coven* 
ants  in  the  deed.  A  part  of  the  iron  was  delivered  to  McCrea, 
and  received  by  him  as  cash,  or  for  the  purpose  of  being 
changed  into  cash  and  paid  over  to  the  state.  In  either  view  it 
becomes  so  much  mon^y  in  his  hands  in  trust  for  that  purpose. 
A  violation  of  that  trust  entitles  Purmort  to  his  bill  in  equity, 
or  the  more  technical  remedy  of  an  action  for  money  had  and 
received:  Ainslie  v.  Wilsmi,  7  Cow.  662,  667  [17  Am.  Dec.  532). 
Let  us  not  be  told  that  McCrea  has  limited  his  liability  even 
in  form  to  an  action  upon  the  covenants  in  his  deed.  I  agree 
with  him  in  the  argument  put  forward  by  his  answer  that  there 
is  no  remedy  upon  those  covenants.  Purmort's  title  is  sold 
out  upon  an  incumbrance  created  by  himself  cotemporane- 
ously  with  the  deed,  for  which  his  grantor  can  not  be  made 
liable  on  the  common  covenants.  Volenti  nonJU  injuria.  Nor 
if  there  were  a  remedy  could  Purmort  go  into  a  court  of  chan- 
cery; his  remedy  was  at  law  exclusively.  But  the  obligation 
here  is  entirely  collateral;  it  springs  by  operation  of  law  from 
a  set  of  circumstances,  connected  to  be  sure  with  the  deed  a» 
one  of  them,  and  the  direction  given  to  a  part  of  the  money, 
which  was  said  to  be  inaccessible  through  the  solemn  form» 
in  which  it  had  been  shrouded.  The  obligation  is  now  seen  ta 
be  something  over  and  above  the  covenants.  In  one  case, 
recently  decided,  the  parties  had  entered  into  sealed  covenanta 
which  implied  a  consideration,  to  stand  seised  of  certain  landa 
holden  by  them  in  severalty,  as  trustees  for  each  other  in  cer- 
tain proportions;  yet  oral  evidence  was  received,  as  between. 
two  of  the  parties  to  the  deed,  showing  a  simultaneous  agree- 
ment by  the  defendant,  who  was  one  of  them,  to  pay  over  as  a 
part  of  the  consideration  a  sum  of  money  due  by  the  plaintiff 
to  a  third  person:  Davenport  v.  Mason,  15  Mass.  90.  Mr. 
Justice  Wilde,  in  delivering  the  opinion  of  the  court,  admitted 
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the  general  rule,  'Hhat  parol  evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  deed/'  But  he  added,  ''  parol 
eTidence  may  be  admitted  to  establish  an  independent  fact,  or 
to  prove  a  collateral  agreement  incidentally  connected  with  the 
stipulations  of  a  deed,  or  rather  written  contract." 

But  it  is  said  that  the  statute  of  frauds  applies,  forbidding 
parol  agreements  in  respect  to  lands.  The  contrary  proposi- 
tion was  distinctly  held  in  Bowen  v.  Bell,  and  the  same  thing  is 
either  expressly  laid  down,  or  essentially  involved  in  all  the  de- 
cisions of  a  kindred  character. 

It  is  also  said  the  statute  of  limitation  applies,  more  than  six 
years  having  elapsed  since  McCrea's  liability  accrued;  nay, 
nearly  twice  that  time  before  the  bill  was  filed.  It  is  indeed 
true  that  Purmort's  remedy  is  barred  by  the  statute,  if  that  has 
not  been  waived  by  McCrea.  A  party  can  not  evade  the  legal 
bar  to  his  action  for  money  had  and  received  by  changing  his 
forum.  The  jurisdiction  of  chancery  being  concurrent  with  the 
courts  of  law,  the  statute  comes  in  proprio  vigore,  and  must  re- 
ceive the  same  construction  here,  and  can  be  answered  by  no 
other  disabilities  than  if  the  remedy  had  been  sought  at  law: 
RooseveU  v.  Mark,  6  Johns.  Ch.  266;  HamiUon  v.  Shepperd,  B 
Murph.  118;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 111-128  [11  Am. 
Dec.  417].  In  Murray  v.  Coster,  20  Johns.  576,  585  [11  Am.  Dec. 
333],  this  court  held,  according  to  the  language  of  Spencer,  C.  J., 
"  that  where  there  is  a  concurrent  jurisdiction  in  the  courts  of 
law  and  of  equity,  the  rule  must  be  the  same,  and  the  statute  of 
limitations  may  be  pleaded  with  the  same  effect  in  one  court  as 
in  the  other.''  Within  the  rule  thus  laid  down,  Purmort  can 
derive  no  benefit  from  the  allegation  of  fraud  or  mistake  by 
'which  he  may  have  been  prevented  from  asserting  his  claim 
within  the  six  years:  Troup  v.  Smith,  20  Id.  33.  But  he  seeks 
to  answer  McCrea's  plea  of  the  statute  by  proving  that  he  has 
confessed  his  liability  within  six  years.  This  McCrea  says  can 
not  be  done  upon  the  bill  filed  in  the  court  below.  At  law  it 
is  said  that  fact  must  have  been  replied;  and  on  the  theory  of 
chanceiy  pleading,  whereby  a  bill  must  combine  the  two  char- 
acters of  both  declaration  and  replication,  the  defense  should 
have  been  anticipated,  and  the  matter  in  avoidance  charged. 

Admitting  that  to  be  so,  as  a  general  rule,  see  MiUer's  Hein 
Y.  Mclniyre,  6  Pet.  61,  64,  it  has  no  application  to  this  case.  It 
is  perfectly  well  settled  that  a  special  replication  is  not  neces* 
eary  where  the  plaintiff  proceeds  at  law:  Per  Abbott,  0.  J.,  in 
Murray  v.  The  East  India  Company,  5  Bam.  &  Aid.  204,  215, 
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216;  Soulden  v.  Van  Rensselaer,  9  Wend.  293,  295,  297.  298, 
and  the  cases  there  cited;  Dean  v.  Heuritt,  5  Id.  257;  Pinkerton 
Y.  Bailey,  8  Id.  600.  The  admission  of  a  debt  is  available  to 
take  it  out  of  the  statute  of  limitations,  whether  that  admission 
be  express  or  tacit;  whether  made  to  the  party  or  a  stranger: 
and  it  may  be  implied  from  the  conduct  of  the  party.  These 
propositions  are  all  clearly  established  by  the  cases,  collected 
in  a  late  English  treatise,  Wilkinson  on  Limitations,  p.  61,  c.  4. 
But  there  is  no  doubt,  as  contended  by  the  appellant's  counsel, 
that  the  admission  should  be  without  reserve;  and  before  it  is 
allowed,  the  mind  should  be  clearly  satisfied  upon  the  evidence, 
that  such  an  admission  has  been  made  out.  Having  premised 
thus  much,  we  come  to  the  inquiry  how  far  the  rules  by  which 
we  are  to  govern  ourselves  may  be  satisfied  by  the  proofs  in  the 
cause. 

[The  judge  here  again  adverted  to  the  proofs  in  the  cause, 
and  after  reviewing  the  testimony  came  to  the  conclusion  that 
an  admission  of  the  debt  within  six  years  of  the  time  of  the 
filing  of  the  bill  was  clearly  proved.  Upon  the  whole  case, 
therefore,  he  was  in  favor  of  an  afiSrmanoe  of  the  decree  of  the 
chancellor.] 

Senator  Edwards  and  Maison  also  delivered  opinions  in  favor 
of  an  afiirmance  of  the  decree. 

On  the  question  being  put,  Shall  this  decree  be  reversed?  the 
members  of  the  court  present  at  the  decision  unanimously 
voted  in  the  negative. 

Whereupon  the  decree  was  afiSrmed. 


SiONiKO  A  CoirrsAGT  ONLY  BT  THE  Pabtt  TO  BE  Charobd  is  fltxfficient  to 
satisfy  the  statute  of  frauds:  Douglasa  v.  Spears,  10  Am.  Deo.  588;  RuueU  v. 
NicoU,2Qld,.Q10,  See  also  the  note  to  ATerriM  v.  CZcuon,  7  Id.  288.  TothesaiiM 
e£fect  are  Johnson  v.  Dodge,  17  111.  442;  Farwell  v.  Lowtfier,  18  Id.  255; 
E^tes  V  Furlong,  69  Id.  302;  Old  Colony  B,  R,  Corporation  v.  Evane,  6  Gray, 
33;  Champlin  v.  Parisli,  11  Paige,  410;  Edwards  v.  Farmer^  Fire  Ins,  <fc  L, 
Co.,  21  Wend.  492;  Woodioard  v.  Aspinwall,  3  Sandf.  276;  Earl  v.  Camp' 
bell,  14  How.  Pr.  333;  White  v.  Schuyler,  31  Id.  41;  S.  C,  1  Abb.  Pr.  (N.  a) 
302;  Worrall  v.  Munn,  6  N.  Y.  248;  Brigga  v.  Partridge,  64  Id.  364,  all  reo- 
ognizing  McCrea  v.  Purmort  as  a  valuable  authority  on  this  point. 

Action  fob  Moket  Had  and  Received  is  an  equitable  action:  Kennedy  v. 
Baltimore  Ins,  Co.,  6  Am.  Dec.  499. 

Pabol  Evidence  Affecting  Consideration  Culusb  of  Deed,  admissibil- 
ity of:  See  ScJuermerhom  v.  Vanderheyden,  3  Ain.  Dec.  304  and  note;  0*Nealt 
V.  Lodge,  1  Id.  377;  Sneed  v.  Hooper,  5  Id.  691;  Harvey  v,  Alexander,  10  Id. 
610;  Bowen  v.  BeLl^  11  Id.  286;  Oravesv.  Carter,  Id.  786  and  note;  Harrison 
V.  Laverty,  13  Id.  283;  Belts  v.  Union  Bank  of  Maryland,  18  Id.  283  and  notei 


Doc.  1836.]  MgOrea  v.  Pubmort.  117 

Whiibeek  y.  Whiibeek,  Id.  603  and  note;  BuUard  y.  Briggs,  19  Id.  292;  Tyler 
▼.  Carlton^  20  Id.  357;  Belden  y.  Seymour,  21  Id.  661. 

The  principal  case  is  regarded  as  a  leading  decision  on  this  snbject,  and  ia 
recognized  as  establishing  the  doctrine  that,  except  for  the  purpose  of  sho\i'- 
ing  that  a  deed  was  without  consideration  and  thereby  avoiding  it,  parol 
evidence  is  always  admissible  between  the  parties  to  such  deed  to  explaiu 
the  consideration  clause  by  proving  that  the  consideration  was  not  paid, 
though  acknowledged  therein  to  have  been  paid,  or  by  proving  that  it  was 
not  paid  in  money  as  therein  expressed,  bat  in  some  other  manner:  BenneU 
y.  Solomon,  6  Cal.  137;  Spear  v.  Ward,  l20  Id.  676;  Coles  v.  Soul^Ay,  21  Id. 
51;  Peck  v.  Vandenberg,  30  Id.  22,  57;  RlUne  v.  Ellen,  36  Id.  370,  371; 
MorrU  v.  TiUeon,  81  IlL  616;  Clapp  v.  Tirrell,  20  Pick.  250;  Goward  v. 
WaUra,  98  Mass.  599;  Hull  v.  Adama,  1  Hill,  603;  S.  C.  in  the  court  of 
errors,  2  Denio,  310;  Qoodell  v.  Pierce^  2  Id.  662;  OreenvauU  v.  Davis,  4  Id. 
647;  Bingham  v.  Weiderwax,  1  N.  Y.  514:  HaOiday  v.  Hart,  30  Id.  494; 
Baker  v.  Union  MuL  Life  Ins.  Co.,  43  Id.  287;  Arnot  v.  Erie  Railway  Co,,  67 
Id.  321;  Fririk  v.  Oreen,  5  Barb.  457;  AveriU  v.  Loueks,  6  Id.  24;  Rose  v. 
Rose,  7  Id.  177;  Graves  v.  Porter,  11  Id.  593;  Fellows  v.  Emperor,  13  Id.  100; 
McNvUy  y.  Prentice^  25  Id.  212;  Stackpole  v.  Robbins,  47  Id.  219;  Rosboro  v. 
Peck^  48  Id.  95;  San/ord  v.  Sa^ford,  61  Id.  302;  S.  C,  5  Lans.  493;  Ant/iony 
V.  Marrison^  14  Hon,  210,  per  Frost,  referee;  j?am«m  v.  ChiUls,  1  Sandf.  62; 
Murray  v.  iS^mi^,  1  Dner,  428;  WalcoU  v.  Ronalds,  2  Rob.  620;  C7p«on  v. 
Badeau,  3  Brad.  15;  Baker  v.  ConneU,  1  Daly,  470;  Henderson  v.  FuUerton^ 
64  How.  Pr.  425;  i>oe  v.  Beardsley,  2  McLean,  414;  Taggart  v.  Stanberry, 
Id.  546.  But  such  evidence  is  not  admissible  to  show  that  there  was  no 
consideration  for  the  deed  and  thus  to  avoid  it,  no  fraud  appearing.  To  this 
doctrine  also  the  principal  case  is  cited  in  Commercial  Bank  of  Lake  Erie  y 
Norton,  1  Hill,  509;  Grout  v.  Townsfjul,  2  Id.  557;  S.  C.  in  the  court  of 
errors,  2  Denio,  340;  Beach  v.  Cooke,  28  N.  Y.  537;  Arthur  v.  Arthur,  10 
Barb.  24;  Stackpole  v.  Robbins,  47  Id.  219;  BoUon  v.  Jacks,  6  Rob.  234. 

Rkt«ka8B  and  Receipt,  Distinction  between. — The  distinction  pointed 
out  in  the  principal  case  between  a  release  and  a  receipt,  to  the  efifect  that  the 
former  extinguishes  a  pre-existing  right,  and  therefore  can  not  be  contra- 
dicted by  parol,  while  the  latter  is  merely  evidence  of  a  fact,  and  therefore 
may  be  contradicted,  is  noticed  with  approval  in  Steams  v.  Tappin,  5  Duer, 
297.  See  also  Prince  v.  Lynch,  38  CaL  532,  citing  the  case  to  the  point  that 
ft  release  extinguishes  the  obligation. 

Statute  of  Limitations,  Operation  ov  in  Equitt:  See  the  note  to 
Frame  v.  Kenny,  12  Am.  Dec.  368;  see  also  Reeves  v.  Dougherty,  27  Id.  496, 
and  Belknap  v.  Gleason,  Id.  721,  and  other  cases  in  this  series  cited  in  the 
notes  thereto. 

ACKlfOWLEDOMENT  TaKINO  DeBT  OUT   07  THE  STATUTE  OV  LIMITATIONS: 

See  OkottY,  Scales,  21  Am.  Dec.  585;  Frey  v.  Kirk,  23  Id.  581;  Austin  v. 
Bostwiek,  25  Id.  42;  NewUn  v.  Duncan^  Id.  66;  Wenman  v.  Mohawk  Ins.  Co., 
28  Id.  464,  and  other  cases  in  this  series  referred  to  in  the  notes  to  those  decis- 
ions. To  the  point  that  the  admission  of  a  debt  is  available  to  take  it  out  of 
the  statate  of  limitations,  whether  that  admission  be  express  or  tacit,  whether 
made  to  the  party  or  to  a  stranger,  and  that  it  may  be  implied  from  the  con- 
duct of  the  party,  the  foregoing  case  of  McCrea  v.  Purmort  is  cited  as  au- 
thority in  Reid  v.  McNaughton,  15  Barb.  183;  Philips  v.  Peters,  21  Id.  359. 
In  Van  Alen  v.  FeUz,  32  Id.  143;  S.  C,  9  Abb.  Pr.  282,  the  case  is  cited  also  aa 
to  the  effect  of  an  acknowledgment  or  new  promise  in  taking  a  case  out  of  the 
statute  of  limitations. 
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Fabmers'  Insurance  and  Loan  Co.  v.  Snyder. 

[16  Wbhdkll,  481.] 
Wakbantt  in  ax  Insurance  Policy,  either  express  or  implied,  is  in  the 
nature  of  a  condition  precedent  to  a  recovery,  and  avoids  the  contract  if 
not  strictly  complied  with. 

MiSBBPBESENTATION   MUST  BE   MATERIAL  TO  THE  BiSK,  in  Older  tO  aVOid  ft 

policy,  but  if  material  to  the  risk  it  will  have  that  effect,  whether  it  is 
made  designedly  or  by  mistake. 

Eepresextation  Need  not  be  Literally  Accurate,  even  as  to  a  matter 
material;  substantial  correctness  is  enough. 

Jury  is  to  Decide  whether  a  Misdescription  of  the  property  in  the  sur- 
vey was  fraudulent,  or  materially  affected  the  risk. 

MisoEscKipnoN  OF  A  BuiLDiNO,  BY  A  MiSTAJCB  of  the  surveyor,  in  stating 
that  a  stone  partition  running  through  the  building  extended  to  the  level 
of  the  roof,  when  in  fact  it  was  several  feet  below  that  level,  will  not 
avoid  a  policy  on  a  stock  of  goods  described  as  contained  in  such  build- 
ing, where  the  risk  is  not  shown  to  have  been  materially  increased. 

Reference  in  a  Fire  Policy  to  the  Affucation  and  Survey  as  contain- 
ing a  particular  description  of  the  property  does  not  constitute  such 
description  a  warranty,  but  a  representation  only,  unless  there  is  some- 
thing in  the  policy  to  show  that  it  is  the  intention  to  make  the  descrip- 
tion a  warranty. 

Erbob  from  the  supreme  court  ia  an  action  on  a  policy  of 
insurance  against  fire,  on  a  stock  of  goods  described  as  con- 
tained in  a  stone  building  with  shingle  roof ,  "  more  particularly 
described  in  application  and  survey  *'  furnished  by  the  insured, 
*'  filed  No.  938  in  the  office  of  the  underwriters."  In  the  sur- 
vey the  building  was  described  as  "  fifty-six  by  thirty-five  feet, 
built  of  stone,  shingle  roof,  one  stoiy  high,  garret  over  the 
whole,  thick  stone  partition  running  lengthwise  through  the 
building  to  the  roof,  one  part  occupied  "  by  the  assured,  the 
other  by  another  person.  As  a  matter  of  fact,  it  appeared  on 
the  trial  that  the  stone  partition  referred  to  did  not  extend  to 
ihe  roof  in  any  part,  but  only  to  the  floor  of  the  garret  which 
rested  upon  it,  and  that  the  side  walls  upon  which  the  eavea 
rested  were  five  feet  higher  than  the  partition.  The  defendants 
insisted  that  the  description  in  the  policy  and  survey  consti- 
tuted a  warranty,  of  which  the  misdescription  was  a  breach 
avoiding  the  policy.  The  judge,  however,  charged  the  jury  that 
the  survey  was  not  part  of  the  policy,  so  as  to  be  a  warranty, 
but  merely  a  representation;  that  the  misdescription  was  not 
in  itself  a  bar  to  the  action,  and  that  it  was  for  the  jury  to  de- 
cide whether  there  was  any  fraudulent  misrepresentation  or 
concealment,  or  whether  the  risk  was  increased  by  the  particulars 
in  which  the  description  was  defective.     The  defendants  ex- 
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•cepiod,  and  after  a  Terdict  against  them,  moved  for  a  new  trial, 
which  was  denied:  See  13  Wend.  92.  Judgment  on  the  verdict, 
and  the  defendants  brought  error. 

B.  F.  BuUer^  United  Slates  atiomey^eneral,  for  the  plaintiffs 
in  error. 

S.  Stevens^  for  the  defendant  in  error. 

Walwobth,  Chancellor.  The  principle  is  well  settled  that 
every  warranty  on  the  part  of  the  assured,  whether  express  or 
implied,  is  in  the  nature  of  a  condition  precedent  to  the  pay* 
ment  of  the  loss,  and  must  be  strictly  complied  with,  or  the 
policy  is  void.  In  this  respect  there  is  a  material  difference 
between  a  warranty  and  a  representation;  which  latter  is  a 
matter  of  collateral  information  or  intelligence  relative  to  the 
subject  and  nature  of  the  risk  to  be  assumed,  which  in  itself 
must  have  been  calculated  to  increase  the  responsibility  of  the 
underwriter,  or  to  have  induced  him  to  assume  the  risk  for  a 
smaller  premium  than  he  would  otherwise  have  required.  In 
other  words,  it  must  be  a  misrepresentation  of  a  matter  material 
to  the  risk,  either  designed  or  otherwise.  This  is  the  legal  and 
commercial  meaning  of  the  term  misrepresentation,  as  used  in 
the  second  condition  annexed  to  the  policy  in  this  case:  which 
declares  that  if  any  person  insuring  a  building  or  goods  in  the 
office  of  the  company  shall  make  any  misrepresentation  or  con- 
cealment, or  if  after  the  expiration  of  the  policy,  and  before 
the  renewal  thereof,  the  risk  shall  be  increased  by  any  means 
within  the  control  of  the  assured,  or  if  such  buildings  or  prem- 
ises shall  be  occupied  in  any  way  so  as  to  render  the  risk  more 
hazardous  than  at  the  time  of  insuring,  the  insurance  shall  be 
void.  The  question  was  therefore  properly  submitted  to  the 
jury  to  decide,  as  a  matter  of  fact,  whether  there  was  a  fraudu- 
lent misrepresentation  or  concealment  in  the  survey,  or  an  in- 
crease of  the  risk  or  hazard  by  the  facts  and  circumstances  i  a 
which  the  building  varied  from  the  description  in  the  survey. 
I  do  not  understand  the  survey  on  its  face  as  calculated  to  con- 
vey to  the  underwriters  the  impression  that  tlie  stone  partition 
extended  up  through  the  garret  to  the  highest  point  of  the  roof, 
so  as  to  divide  the  garret,  as  well  as  the  other  part  of  the  build- 
ing, into  two  distinct  and  separate  apartments — as  that  would 
be  not  only  a  very  unusual  way  of  building,  but  would  be  in- 
consistent with  another  specification  in  the  survey,  to  wit,  that 
there  was  a  garret  extending  over  the  whole  building.  This 
part  of  the  description  certainly  could  not  have  been  intended 
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to  convey  to  the  underwriters  the  information  that  a  one-storjr 
building  with  a  roof  of  shingles  had  a  vacant  space  between 
the  ceiling  of  the  rooms  below  and  the  roof,  as  that  was  a  fact 
that  must  be  known  to  everybody  who  ever  saw  a  building  witU 
a  shingled  roof;  but  this  description  was  intended  to  convey 
to  the  insurers  the  information  that  there  was  a  room  usuallv 
called  a  garret,  and  capable  of  being  occupied  as  such,  over 
the  whole  of  the  ope-story  building  of  fifty-six  feet  by  thirty-five. 
The  only  error  in  the  description,  therefore,  was  in  inducing 
the  underwriters  to  suppose  that  the  wall  which  ran  lengthwise 
through  the  building  and  as  high  up  as  the  garret  floor,  was 
also  as  high  as  the  roof  or  eaves  of  the  building;  that  is,  that 
the  top  of  the  walls,  or  the  plates  upon  which  the  lower  part 
of  the  roof  rested,  were  on  a  level  with  the  garret  floor,  and 
with  the  top  of  the  stone  partition,  on  which  it  also  rested.     In 
this  there  was  undoubtedly  a  misrepresentation,  or  rather  a  mis- 
taken description;  as  the  walls  or  plates  upon  which  the  lower 
part  of  the  roof  rested  were  several  feet  above  the  garret  floor 
and  partition  wall.     But  I  can  not  see  how  that  mistake  of  the 
surveyor,  which  is  accounted  for  by  him  from  the  circumstance 
that  he  did  not  go  above  the  garret  floor  to  look,  there  being 
some  temporary  difficulty  which  prevented  him  from  doing  so, 
could  have  altered  the  risk  assumed  by  these  underwriters,  to 
their  prejudice.     Neither  do  I  believe,  in  point  of  fact,  that  the 
circumstance  of  the  partition  wall,  and  the  garret  floor  which 
rested  upon  it,  being  a  few  feet  lower  than  the  roof,  would  ever 
have  induced  any  underwriter  to  decline  the  risk  or  to  have 
increased  the  premium  upon  the  policy.     It  is  a  well-known 
fact,  and  which  also  appears  from  the  proposals  annexed  ta 
this  policy,  that  fire  insurance  companies  in  this  state  make  a 
general  classification  of  hazards  in  reference  to  the  materials 
and  construction  of  the  buildings  insured,  or  in  which  the  subject- 
matter  of  the  insurance  is  deposited  or  kept,  and  in  reference  to 
their  location  and  the  manner  in  which  they  are  occupied,  and 
that  their  rates  of  premium  are  usually  regulated  accordingly. 
A  false  or  mistaken  representation,  therefore,  from  which  the 
underwriters  might  be  induced  to  suppose  the  risk  belonged  to 
a  lower  instead  of  a  higher  class  of  hazard,  would,  if  caused 
by  the  fraud  or  even  mistake  of  the  assured  or  his  agent,  be 
sufficient  to  avoid  the  policy;  but  in  refereuco  to  all  matters  of 
minor  importance,  such  as  whether  the  building  is  a  few  feet 
more  or  less  from  an  adjacent  building,  or  whether  the  rooms, 
partitions,  staircases,  etc.,  are  precisely  as  stated  by  the  party 
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insured,  it  must  always  be  a  mere  question  of  fact  to  be  deter- 
mined by  the  jury  whether  the  misrepresentation  was  fraudu- 
lent, or  materially  varied  the  nature  of  the  risk,  to  the  prejudice 
of  the  insurer;  unless  the  underwriter  thinks  proper  to  put  it 
in  the  shape  of  a  warranty,  and  thus  make  it  a  part  of  the  con- 
tract that  the  assured  shall  not  be  paid  his  loss,  if  there  is  any, 
even  an  unessential  variance  from  the  description  of  the  prop- 
erty or  its  location  as  to  other  contiguous  buildings,  etc. 

In  the  present  case  the  verdict  of  the  jury  upon  the  questions 
submitted  to  them  by  the  judge  was  warranted  by  the  evidence, 
and  established  the  fact  that  there  was  no  fraud,  misrepresen- 
tation, or  concealment  which  ought  to  avoid  the  policy,  either 
upon  the  general  principles  of  law  relative  to  misrepresentation 
or  concealment,  or  by  the  terms  of  the  second  condition  of  the 
proposals  referred  to  in  the  body  of  the  contract;  which  second 
condition,  in  this  respect,  is  only  an  embodying  of  the  settled 
principle  of  law  on  the  subject  of  misrepresentation  and  con- 
cealment in  the  conditions  upon  which  the  insurances  of  the 
company  are  to  be  made.  Where  the  representation  is  ma- 
terial, it  must  be  substantially  correct,  although  it  need  not  be 
literally  and  mathematically  accurate  in  every  particular.  If 
there  is  a  misrepresentation  in  relation  to  an  immaterial  matter, 
it  does  not  affect  the  validity  of  the  contract,  especially  where, 
as  in  this  case,  it  was  made  by  mistake  and  without  any  inten- 
tion to  deceive  or  defraud  the  underwriters.  Such  being  the 
construction  which  this  company  undoubtedly  intended  should 
be  put  upon  this  clause  in  the  conditions  annexed  to  the  policy, 
this  part  of  the  conditions  of  their  proposals  for  insurance  was 
perfectly  right  and  proper  on  the  part  of  the  company  (although 
the  law  itself  would  have  protected  their  rights  to  the  same 
extent),  as  this  condition  was  calculated  to  put  the  person  ap- 
plying for  insurance  upon  his  guard  in  relation  to  any  repre- 
sentations which  he  might  make,  so  that  he  might  be  careful  to 
have  them  substantially  correct.  But  if  the  company  had 
expected  and  intended  that  a  construction  would  be  put  upon 
this  clause  of  the  condition  which  should  render  the  policy 
void  if  the  assured,  who  resided  out  of  the  city,  happened  to 
make  a  mistaken  representation  in  reference  to  the  situation  of 
the  property  intended  to  be  insured  in  any  unimportant  par- 
ticular, although  it  did  not  materially  vary  the  risk,  the  clause 
would  operate  as  a  fraud  upon  the  assured;  as  the  officers  of 
the  corporation  must  have  known  that  not  one  survey  in  ten 
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from  the  country  would  have  been  literally  and  mathematically 
accurate  in  every  respect. 

Having  disposed  of  this  part  of  the  case,  it  remains  for  me  to 
consider  the  question  whether  the  reference  to  the  survey  in 
the  body  of  this  policy,  and  which,  I  believe,  is  usually  referred 
to  in  fire  policies  in  the  same  way,  is  to  have  the  same  effect  as 
a  warranty  contained  in  a  marine  insurance,  so  as  to  render  the 
policy  void  if  the  description  in  the  survey  is  not  perfectly  ac- 
curate in  every  particular;  or  whether  the  survey  thus  referred  to 
ought  to  be  considered  as  a  representation  or  description  of  the 
property  insured,  or  of  the  building  in  which  it  is  deposited  or 
kept,  and  binding  upon  the  assured  as  a  representation,  if  fur- 
nished by  him  or  his  agent,  and  not  by  the  agent  of  the  com- 
pany. A  marine  policy  is  anomalous  in  form,  though  in  other 
respects  it  is  to  receive  the  same  construction  as  other  contracts. 
Hence  it  has  been  correctly  held,  that  a  stipulation,  or  clause 
or  memorandum,  as  it  is  sometimes  called,  although  written  in 
the  margin,  on  the  back,  or  on  any  other  part  of  the  same  paper, 
if  made  before  or  at  the  time  of  the  underwriting  of  the  policy, 
and  intended  as  a  part  thereof,  is  considered  as  a  part  of  the 
contract  itself  in  the  same  manner  as  if  it  had  been  inserted  in 
its  proper  place,  in  the  form  of  a  stipulation  or  agreement,  in 
the  body  of  the  policy.  This  accounts  for  the  different  decis- 
ions of  Lord  Mansfield  in  the  cases  of  Bean  v.  StupaH,  1  Doug. 
11,  and  Kenyon  v.  Bei^ihon,  referred  to  in  a  note  to  the  last 
case,  in  both  of  which  he,  held  stipulations  written  upon  the 
policy  itself  as  strict  warranties,  and  in  the  cases  of  Paumon  v. 
Bameveli,  and  Bize  v.  Fletcher,  referred  to  in  the  same  note;  in 
the  first  of  which  he  held  that  a  written  memorandum  inclosed 
in  the  policy,  and  shown  to  the  underwriter  at  the  time  of  his 
signature,  was  not  a  strict  warranty,  but  a  representation 
merely;  and  in  the  last  he  held  the  same  as  to  a  memorandum 
upon  a  separate  piece  of  paper,  but  which  was  actually  at- 
tached to  the  policy  by  a  wafer  at  the  time  the  policy  was  un- 
derwritten. 

I  have  no  doubt  that  it  is  perfectly  competent  for  the  under- 
writer, by  the  insertion  of  a  stipulation  to  that  effect  in  the 
policy  itself,  to  give  to  a  statement  of  facts  contained  in  a  sepa- 
rate paper  or  instrument,  sufficiently  referred  to  and  identified, 
all  the  effect  of  an  express  warranty  inserted  in  the  body  of  the 
policy.  But  in  the  anomalous  and  informal  instrument  called 
a  marine  policy,  many  things  have  been  construed  into  express 
warranties,  which,  if  found  in  other  contracts,  would  be  per* 
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feotlj  uniutelligible,  or  would  be  considered  as  immaterial 
matters;  and  the  cases  above  referred  to  show  that  the  pnnci- 
pie  of  converting  everything  contained  in  a  policy  into  an  ex- 
press warranty,  although  there  is  nothing  in  the  form  of  the 
memorandum  itself  to  show  that  such  was  the  intention  of  the 
parties  to  the  contract,  is  not  to  be  extended  to  any  memoran- 
dum or  paper  writing  not'  contained  in  the  policy  itself,  or 
written  upon  the  same  paper  with  the  policy  so  as  to  be  consid- 
ered as  contained  therein.  This  I  take  to  be  the  settled  law  at 
this  time  in  relation  to  marine  insurances;  but  I  confess  I  have 
doubts  whether  the  principle  of  construing  every  matter  of 
mere  description  contained  in  the  body  of  the  policy,  although 
not  material  to  the  risk,  into  an  express  warranty  which  is  to 
be  literally  complied  with,  should  be  applied  with  the  same 
strictness  to  fire  policies,  where  the  misdescription  is  most  gen- 
erally the  mistake  of  the  underwriter's  own  surveyor.  In  the 
present  case,  however,  even  if  we  test  the  construction  of  this 
policy  by  these  settled  principles  of  marine  insurance  law,  it 
will  be  found  that  there  is  no  misdescription  of  the  building  in 
the  policy  itself,  or  in  any  stipulation,  clause,  or  memorandum, 
written  or  printed  on  the  same  paper  therewith.  Neither  is  the 
survey,  furnished  by  the  assured,  referred  to  in  this  policy  in 
such  a  manner  as  to  show  clearly  that  the  assured  was  to  be 
considered  as  warranting  that  everything  contained  in  that  sur- 
vey was  literally  and  mathematically  correct;  and  as  there  was 
neither  a  warranty  nor  a  misrepresentation  material  to  the  risk 
assumed  by  the  underwriters,  they  were  properly  chargeable 
with  the  loss.     The  judgment  should  therefore  be  affirmed. 

On  the  question  being  put.  Shall  this  judgment  be  reversed? 
all  the  members  of  the  court  present,  twenty- three  in  number, 
voted  in  the  negative. 

Whereupon  the  judgment  of  the  supreme  court  was  affirmed. 


WAKBAlinXS  AND  RSPRSSKNTATIONS  IN  INSURANCE  CONTRACTS,  distinctioa 

between  and  effect  of:  See  the  note  to  Fowler  v.  jEtna  Fire  Ins.  (7o.,  16  Am. 
Dec.  4G2.  See  also  Duncan  v.  Sun  Fire  Ins,  Co.,  22  Id.  5.S9;  Jefferson  Ins, 
Co.  V.  OothecU,  Id.  567,  and  cases  cited  in  the  notes  thereto.  To  the  point 
tliAt  a  warranty  in  a  policy  of  insnranoo  as  to  the  situation  or  description  of 
the  property  is  in  the  nature  of  a  condition  precedent,  and  that  if  such  war- 
ranty is  not  strictly  complied  with  the  contract  will  be  void,  the  principal 
case  is  cited  in  Trench  v.  Chenango  Co,  MuL  Ins.  Co.,  7  Barb.  125;  Huntley 
V,  Perry,  38  Id.  671;  CAq^ce  v.  Cattaraugus  Co,  MuL  Ins,  Co,,  18  N.Y.  378. 
Bat  ft  misrepresentation*  in  order  to  avoid  the  contract,  must  be  as  to  some 
matter  material  to  the  risk,  and  then  it  will  have  that  effect  if  it  be  made 
•ither  fraudulently  or  by  mistake:  Iligbee  v.  Guardian  Mut,  L{fe  Ins.  Co,,  66 
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Barb.  479;  Mutual  Ben^  Life  Ttis.  Co,  v.  Robertson,  69  DL  127,  both  citing 
Fatmeri  Ina.  and  Loan  Co.  ▼.  Snyder, 

MiSDESOBiFTioN  OF  INSURED  Pbopebtt:  See  the  note  to  Fowler  v.  JStea 
Fire  Ins.  Co. ,  16  Am.  Dec.  462,  and  the  other  cases  above  refeired  to.  8e» 
also  ^tna  Fire  Ins,  Co,  v.  Tyler,  ante,  90. 

Appucation  ok  Proposal  for  Iksurakce,  when  a  part  of  the  policy:  See 
Duncan  v.  Sun  Fire  Ins,  Co,,  22  Am.  Dec  539,  and  J^erson  Ins.  Co,  ▼. 
Cothcal,  Id.  667  and  the  notes  thereto.  And,  generally,  as  to  the  effect  of 
the  application  as  evidence  to  explain  or  control  the  policy,  see  Norris  ▼. 
Insurance  Co.,  2  Id.  360.  That  a  reference  in  the  policy  to  a  survey  or  other 
paper,  will  not  of  itself  change  a  representation  therein  to  a  warranty,  is  » 
point  for  which  Farmers*  Ins.  and  Loan  Co,  v.  Snyder  is  recognized  a» 
anthority  in  BurriU  v.  Saratoga  Co.  Mut,  Fire  Ins,  Co,,  5  Hill,  690.  Bat  ia 
order  to  oonstitnte  a  collateral  paper  a  part  of  the  contract,  it  most  be  r^ 
ferred  to  in  terms  as  snch,  or  in  snch  a  manner  as  to  show  that  this  was  the 
intention:  Suae  v.  Mutual  Ben^  Life  Ins.  Co,,  23  N.  Y.  62a  Where  the  de- 
scription of  the  property  contained  in  the  application  and  sorvey  is  referred 
to  and  made  a  warranty,  the  warranty  extends  no  farther  than  to  the  d»- 
■cription:  Howard  Fire  and  Marine  Ins.  Co.  v.  Comick,  24  HI.  462.  In  /«»- 
nings  y.  Chenango  Co,  MuL  Ins.  Co,,  2  Denio,  78,  the  principal  case  is  cited 
to  the  point  that  the  contract  between  the  insurer  and  insaied  is  the  policy, 
conditions,  and  application,  which  are  iu  writing.  In  that  case  the  applica- 
tion and  the  conditions  were  referred  to  as  forming  part  of  the  policy-  ^ 
Smith  V.  Empire  Ins.  Co,,  25  Barb.  504,  after  citing  a  large  number  of  author- 
ities for  the  doctrine  that  stipulations  in  the  application  amount  to  an  exprese 
warranty  where  the  application  is  referred  to  in  the  policy  for  a  more  partic- 
ular description  of  the  property,  and  as  forming  part  of  the  policy,  Balomn, 
J.,  speaks  of  the  principal  case  as  follows:  "  The  case  of  the  Farmers*  Ins, 
and  Loan  Co.  v.  Snyder,  16  Wend.  481,  does  not  show  that  the  statement  in 
the  plaintiff's  application,  as  to  incumbrances,  was  a  misrepresentatioii;  and 
if  it  did,  the  authorities  above  cited  show  that  it  could  not  be  followed.** 


PaBEEB  v.    WAIiBOD. 

f  16  WSSBKLL,  SUJ 

OoNSTABLs  Sued  for  an  Act  Done  by  Virtus  of  his  Offics  may,  under  the 
^  general  issue,  give  evidence  of  any  matter  which  kb  a  defense  to  the  snit. 

LiABiiJTT  OF  Constable  for  Seizing  Stranger's  Propertt. — Where,  after 
a  constable  has  levied  an  attachment  on  the  wagon  of  a  debtor,  in  pos- 
session of  a  stranger,  the  latter  repossesses  himself  of  the  wagon  and, 
without  the  constable's  knowledge,  substitutes  devices  and  whiffletrees 
of  his  own  for  those  on  the  wagon,  and  the  constable  afterwards  retakes 
the  wagon  with  such  devices  and  whiffletrees  attached,  he  is  not  Uable 
in  trespass  therefor,  but,  if  at  all,  only  in  trover  after  a  demand. 

rmoB  Possession  under  a  Claim  of  Property  is  sufficient  j?r»ma  fade  evi- 
dence of  title  in  a  chattel  in  an  attachment  debtor  to  cast  apon  a  third 
person  the  burden  of  proof  as  to  ownership,  as  against  an  officer  seising 
the  same  under  an  attachment  regular  on  its  face. 

PloDucnoN  OF  AN  Attachuent  Regular  on  its  Face  from  a  coort  having 
general  jurisdiction  of  the  subject-matter,  without  showing  thai  the 
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requisites  of  the  statute  have  been  complied  with  in  issuing  the  attach- 
menty  is  sufficient  to  protect  the  attaching  officer  as  against  one  who  does 
not  show  a  title  which  would  be  good  against  the  attacliment  debtor. 
OmcEK  IS  Protected  in  Execxttino  Process  regular  on  its  face  and  appa- 
rently within  the  jurisdiction  of  the  court  issuing  it,  such  court  having 
jurisdiction  of  the  subject-matter  and  of  such  process. 

Error  from  the  supreme  court  in  an  action  of  trespass 
brought  by  Parker  against  Walrod  in  a  justice's  court  for  enter- 
ing Ibe  plaintiff's  close  and  taking  away  devices  and  ivhiffle- 
trees  attached  to  a  wagon.  Plea,  the  general  issue,  with  notice 
of  certain  special  facts.  It  appeared  that  the  defendant,  a  con- 
stable, bad  seized  a  certain  wagon  in  the  plaintiff's  possession, 
under  attachments  against  one  Godfrey,  who  had  been  in  pos- 
flession  of  the  wagon  under  a  claim  of  title  until  be  absconded; 
that  the  plaintiff  repossessed  himself  of  the  wagon,  and,  with- 
out  the  defendant's  knowledge,  took  off  the  devices  and  whiffle- 
trees  and  put  on  others  of  his  own,  and  that  afterwards  the 
•defendant  again  seized  the  wagon,  with  the  devices  and  whiffle- 
treea  thus  attached  thereto,  which  was  the  trespass  complained 
of.  The  plaintiff  introduced  no  evidence  whatever  of  title  to 
the  wagon.  The  defendant,  in  justification  of  the  alleged  tres- 
pass, introduced  in  evidence  the  attachments  against  Godfrey, 
which  were  admitted  against  the  objection  of  the  plaintiff. 
Yerdict  and  judgment  for  the  defendant  before  the  justice, 
which  was  reversed  on  certiorari  in  the  common  pleas,  and 
judgment  rendered  for  the  plaintiff,  which  was  reversed  on  writ 
of  error  by  the  supreme  court,  and  the  plaintiff- brought  the 
oase  here. 

Walworth,  Chancellor.  The  defendant  being  sued  as  a  con- 
stable for  an  act  done  by  virtue  of  his  office,  had  the  right, 
under  the  general  issue,  to  give  any  matter  in  evidence  which 
-was  a  defense  to  the  suit:  2  B.  S.  353,  sec.  16.  As  he  was  sued 
for  entering  the  plaintiff's  close  as  well  as  for  taking  the  wbiffle- 
tree  and  devices,  it  was  proper  to  give  the  attachments  in  evi- 
<lence  as  a  justification  for  the  entering  of  the  close  to  take  the 
property  of  the  person  against  whom  the  attachments  bad 
issued,  even  if  he  was  liable  for  taking  the  property  of  the 
plaintiff  which  had  been  attached  to  the  wagon  in  the  manner 
stated  by  the  witness.  I  have  no  doubt,  however,  that  the 
supreme  court  was  right  in  holding  that  if  the  plaintiff  or  bis 
servant  had  exchanged  the  wbiffletree  and  devices,  and  affixed 
his  own  to  the  wagon  without  the  knowledge  or  consent  of  the 
constable,  an  action  of  trespass  would  not  lie  against  the  latter 
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for  taking  them  away  with  the  wagon,  unless  he  was  aware  of 
the  fact  that  they  had  been  thus  changed,  provided  he  was 
justifiable  in  taking  the  wagon  itself.  From  the  evidence  before 
the  justice,  there  can  be  no  doubt  that  the  constable  acted  in 
good  faith,  believing  that  the  whif&etree  and  devices  were  the 
Bame  which  he  had  originally  attached  with  the  wagon  as  the 
property  of  Godfrey.  It  was  the  plaintifiTs  own  fault,  there- 
fore, that  this  mistake  occurred,  and  if  any  action  could  be 
sustained  against  the  constable  without  returning  to  him  the 
whiffletree  and  devices  which  actually  belonged  to' the  wagon, 
of  which  I  have  some  doubt  under  the  circumstances  of  this 
case,  it  must  have  been  an  action  of  trover  for  refusing  to  return 
the  property  to  the  plaintiff,  after  the  constable  was  informed 
of  the  mistake  which  had  occurred.  The  defense  of  the  con- 
stable, therefore,  depended  mainly  upon  the  question  whether 
he  was  justified  in  taking  the  wagon  itself  under  the  attachment 
as  the  property  of  Godfrey. 

The  evidence  before  the  justice  was  sufficient,  prima  fade, 
to  prove  that  the  wagon  and  harness  were  the  property  of 
Godfrey,  as  he  was  in  possession  thereof,  claiming  to  be  the 
owner,  before  he  ran  away.  This  prior  occupancy  was  sufficient 
evidence  of  property  in  Godfrey  to  cast  upon  Parker  the  burden 
of  proving  a  previous  right  in  himself,  or  a  subsequent  title  to 
the  property  derived  from  such  prior  occupant;  and  as  no  such 
proof  was  given  or  offered  before  the  justice,  the  defense  of  the 
constable  was  complete  if  he  had  attachments  against  Godfrey 
which  authorized  the  taking  of  his  property.  The  giving  of 
those  attachments  in  evidence  was  therefore  not  only  pertinent 
to  the  issue  between  these  parties,  bat  an  essential  point  in 
the  defense  of  the  constable. 

As  the  attachments  were  regular  on  their  face,  and  the  jus- 
tice had  general  jurisdiction  over  the  subject-matter  of  the 
suits  in  which  they  were  issued,  the  burden  of  proof  lay  upon 
Parker  to  show  that  the  requisites  of  the  statute  had  not  been 
complied  with,  even  if  the  plaintiff's  counsel  is  right  in  suppos- 
ing that  the  constable  could  not  protect  himself  under  process 
of  a  court  of  competent  jurisdiction,  apparently  regular,  and 
where  he  had  not  the  means  of  knowing  that  the  court  had  ex- 
ceeded its  jurisdiction  in  the  manner  of  issuing  such  process. 
The  only  exception  to  this  rule,  of  which  I  am  aware,  is  the 
case  of  an  officer  justifying  under  an  execution  for  the  taking 
of  goods  claimed  by  a  stranger;  but  even  in  that  case,  the  de- 
cision in  High  v.  IVilson,  2  Johns.  46,  and  in  the  several  cases 
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in  the  Euglish  courts  which  preceded  it,  went  no  further  than 
to  require  the  production  of  the  judgment  in  a  suit  with  a 
stranger  who  showed  in  himsBlf  a  title  to  the  property,  which 
was  good  as  against  the  defendant  in  the  execution. 

In  Lake  v.  BiUers,  1  Ld.  Baym.  733;  Martin  v.  Podger,  6  Burr. 
2631;  Ackworlh  v.  Kempe,  1  Doug.  41;  and  iu  the  case  of  High 
Y.WUson,  before  referred  to,  the  plaintiffs  showed  title  in  them- 
selves, derived  from  the  defendant  in  the  execution  before  the 
lien  of  the  execution  attached  thereon.     The  execution  of  itself, 
therefore,  was  no  defense  to  the  officer,  who  could  only  make  it 
available  against  a  stranger  to  it,  by  connecting  it  with  a  judg- 
ment, and  then  showing  that  the  transfer  of  the  property  to  the 
person  thus  claiming  it  was  fraudulent  and  void  as  against  the 
creditor  who  had  recovered  such  judgment.     In  this  view  of  the 
subject,  it  will  be  seen  that  the  cases  referred  to  may  be  sus- 
tained upon  principle,  as  the  production  of  the  judgment  record 
was  necessary  to  establish  the  fact  that  the  execution  issued 
upon  a  judgment  rendered  for  a  cause  of  action  which  existed, 
or  for  a  debt  contracted,  before  the  issuing  of  such  execution, 
otherwise  there  would  have  been  no  creditor  as  against  whom 
the  transfer  of  the  property  could  have  been  fraudulent;  but 
there  are  many  cases  in  which  it  has  been  held,  that  where  the 
ofEicer  has  levied  upon  property  in  the  possession  of  the  de- 
fendant  in  the  execution,  and  it  has  been  subsequently  taken 
from  him  by  a  stranger,  he  may  sustain  an  action  against  such 
stranger  upon  his  title  and  possession  under  the  execution  alone, 
without  producing  the  judgment  to  show  that  the  execution  had 
regularly  issued.    If  there  is  any  case  in  which  it  has  been  held 
that  a  production  of  the  judgment  was  necessary  to  protect  the 
o£Scer  against  a  mere  intermeddler,  who  had  no  claim  to  the 
property  or  to  the  possession  thereof  even  as  against  the  defend- 
ant in  the  execution,  the  court  must  have  erred  in  following  the 
decision  in  Zjake  v.  BiMera,  and  the  other  cases  of  that  class,  to 
which  I  have  before  referred,  while  the  principle  upon  which 
those  decisions  were  based  has  been  entirely  overlooked  or 
misanderstood  by  the  coart. 

Having  disposed  of  this  class  of  cases,  which  have  been  sup- 
posed by  many  to  be  anomalous  in  their  character,  and  to  form 
an  exception  to  the  general  rule,  I  am  prepared  to  go,  with 
Mr.  Justice  Marcy,  in  his  opinion,  in  the  case  of  Savacool  v. 
BoughUm,  5  Wend.  170  [21  Am.  Dec.  181],  iu  declaring  the 
settled  rule  of  the  common  law,  at  least  in  this  state,  to  be, 
that  a  mere  ministerial  officer  who  executes  the  process  of  a 
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court  having  jurisdiction  of  the  subject-matter,  and  having 
also  jurisdiction  to  issue  such  process  in  general,  or  in  certain 
specified  cases,  is  protected  in  the  execution  of  such  process  if 
it  is  regular  on  its  face,  and  apparently  within  the  jurisdiction 
of  the  court  issuing  the  same.  The  several  cases  on  this  sub- 
ject have  been  so  fully  and  ably  examined  by  that  learned 
judge,  in  the  elaborate  opinion  to  which  I  have  referred,  that 
it  would  be  a  useless  waste  of  time  for  me  to  attempt  to  go 
over  the  same  ground.  Suffice  it  to  say  that  the  cases  to  which 
he  has  referred,  with  one  or  two  exceptions,  fully  sustain  the 
conclusions  at  which  he  arrived  on  this  subject.  Even  the  cases 
of  Suydam  and  Wyckoff  v.  Keys^  13  Johns.  444,  and  Wige  v. 
WUhers,  3  Cranch,  881,  which  are  supposed  by  Justice  llarcy 
to  conflict  with  this  general  rule,  may  perbaps  be  considered 
as  only  forming  a  reasonable  exception  to  it,  and  as  not  com- 
ing within  the  just  and  equitable  principle  which  protects  a 
ministerial  officer  in  the  execution  of  process,  which  he  is 
bound  to  presume  to  have  been  legally  and  properly  issued. 
It  is  admitted  to  be  the  law  that  the  process  of  a  court  of  in- 
ferior jurisdiction  will  not  protect  the  officer,  if  the  want  of 
jurisdiction  to  issue  the  same  appears  upon  the  face  of  the 
process;  and  I  apprehend  also  the  same  principle  may  be  ap- 
plied to  a  case  where  the  want  of  jurisdiction  arises  from  a  fact 
of  public  notoriety  which  is  legally  presumed  to  be  within  the 
knowledge  of  the  officer  as  well  as  others;  and  of  which  he  is, 
therefore,  bound  to  take  notice. 

If  the  decisions  in  the  cases  of  Suydam  and  Wyckoff  v.  Keif^ 
and  Wise  v.  Withers  can  be  supported  at  all,  it  must  be  upon 
this  principle;  although  in  neither  of  those  cases  does  the  court 
appear  to  have  put  its  decision  upon  the  ground  that  the  officer 
was  bound  to  take  notice  of  the  fact  that  the  persons  who  had 
been  assessed,  were  not  residents  of  his  school  district,  or  that 
the  party  upon  whom  the  militia  fine  had  been  imposed,  was  a 
judicial  officer  of  the  United  States,  and,  therefore,  not  amena- 
ble to  a  court-martial  for  the  non-performance  of  militia  duty. 
It  is  not  necessary,  however,  that  I  should  express  an  opinion 
upon  the  question,  whether  these  were  matters  of  such  public 
notoriety,  in  the  district  where  the  officer  resided,  and  where 
the  process  was  to  be  executed,  as  to  make  it  the  duty  of  the 
officer  at  his  peril,  to  take  notice  of  the  fact,  that  the  process 
was  illegal,  and  issued  without  authority. 

In  the  case  under  consideration,  the  attachments  were  reg- 
ular upon  their  face,  and  were  issued  by  a  court  having  juris- 
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diction  of  the  subject-matter  of  the  salts,  and  having  also 
authority  to  issue  such  process,  upon  a  compliance  with  the 
statutory  regulations  on  that  subject,  and  there  was  no  fact 
within  the  knowledge  of  the  constable,  from  which  he  could 
have  supposed  that  there  was  any  irregularity  in  the  issuing  of 
the  attachments.  They  were,  therefore,  a  sufficient  authority  to 
him  to  enter  upon  the  premises  of  the  plaintiff  in  error,  to  take 
the  wagon  of  Godfrey,  the  defendant  in  the  attachments. 
Having  the  authority  to  enter  and  take  the  wagon,  as  I  have 
before  observed,  the  constable  was  not  liable  to  an  action  of 
trespass,  either  for  entering  upon  the  close  of  Parker,  or  for 
taking  the  whiffletree  and  devices  which  had  been  attached  to 
the  wagon  without  his  knowledge  or  consent.  There  was, 
therefore,  no  error  in  the  judgment  of  the  justice;  and  the  de- 
cision of  the  supreme  court,  affirming  the  same,  and  revers- 
ing the  erroneous  judgment  of  the  court  of  common  pleas, 
should  be  affirmed  by  this  court,  with  such  costs  as  the  statute 
gives  to  public  officers  in  cases  of  this  kind. 

On  the  question  being  put.  Shall  this  judgment  be  reversed  ? 
aU  the  members  of  the  court  present,  twenty  in  number,  voted 
in  the  negative. 

Whereupon  the  judgment  of  the  supreme  court  was  affirmed. 


JusnviGATiON  07  OvFiGSS  iTNBSB  PROCESS:  See,  for  an  extended  diacus- 
doD  of  this  Bubject^  the  note  to  Savacool  v.  BougJUon,  21  Am.  Dec.  190;  see 
ako  HaU  v.  Hawd,  27  Id.  696,  and  Brainard  v.  SHljiiin,  Id.  532,  and  other 
cttKB  in  this  series  referred  to  in  the  notes  thereto.  That  an  officer  will  be 
protected  in  the  execution  of  process  regular  on  its  face,  and  apparently 
within  the  jnriadiction  of  the  court  issuing  it,  such  court  having  general  juris- 
diction of  the  subject  and  of  the  process,  is  a  position  for  which  the  authority 
of  the  principal  case  is  recognized  in  Parker  v.  Smith,  1  Gilm.  415;  Jackaon 
y.  Hobson,  4  Scam.  418;  FuUon  v.  Heaton,  1  Barb.  555;  Dominich  v.  Backer^ 
3  Id.  19;  Cron  v.  PhtLps,  16  Id.  602;  Bovee  v.  Kingy  11  Hun,  253.  So  held 
in  Webib^r  v.  Gay,  24  Wend.  487,  and  GUanoater  v.  BriU,  4  Hun,  730,  even 
though  the  officer  knows  the  facts  alleged  to  render  the  proceedings  void. 
But  see,  to  the  contrary,  Leojchman  v.  Douglierty,  81  IlL  327,  referring  to  the 
principal  case  as  intimating  an  opposite  doctrine. 

Pbocess  mat  bb  Given  in  Evii)emce  by  an  Officeb  without  the  JuDCk 
MENT  or  other  proceedings  upon  which  it  is  based,  when:  See  Carlton  v. 
Ring,  23  Am.  Dec  295;  Spoor  v.  Holland,  24  Id.  37  and  note.  The  piinci- 
pal  case  is  referred  to  as  an  authority  as  to  when  it  is  necessary  to  produce  a 
judgment,  or  to  prove  the  proceedings  upon  which  the  process  issued  in  order 
to  justify  a  seizure  under  such  process  as  against  a  stranger,  in  Oelhaar  v. 
Boss,  1  Hilt.  119;  (JnderhUl  v.  Beinor,  2  Id.  322;  IlaU  v.  Stryker,  29  Barb. 
Ill;  S.  C,  9  Abb.  Pr.  352;  S.  C.  in  the  court  of  appeals,  27  K.  Y.  604^  when* 
it  is  said  that  the  decisions  referred  to  on  that  point  have  no  very  strong 
bearing  on  the  question  before  the  court  in  that  case. 
▲m.  Dso.  Vox..  XZX— 9 
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[16  Wxn>BLL»  580.] 

BaoovsRT  roR  Work  Done  under  Special  Ck>irrRAOT.~A  party  taeitlj 
adhering  to  the  terms  of  a  special  contract  for  the  performanoe  of  labor, 
where,  owing  to  misfortune  or  other  cause,  without  the  fault  of  either 
party,  the  work  is  not  finished  within  the  stipulated  time,  may  recover 
under  the  common  counts  in  assumpsit  for  the  work,  but  is  restricted  to 
the  rate  of  compensatiou'stipulated  in  the  contract. 

PlBTT  Prevented  from  Completino  such  Contract  in  the  time  stipulated, 
by  the  fault  of  the  other  party,  but  going  on  with  the  work  after  the 
time  until  compelled  to  abandon  it,  may  recover  the  value  of  the  work 
done  on  a  quantum  meruit,  and  is  not  governed  by  the  stipulations  of  the 
contract. 

Book  Entries  Made,  when  no  Bight  to  Make  them  Existed  at  the  time,, 
are  not  admissible  in  evidence,  as  where  work  was  done  under  a  special 
contract  and  entries  thereof  in  the  plaintifr's  books  were  sought  to  be 
used  as  evidence  on  a  quantum  meruit. 

Original  Entries  Made  in  the  Usual  Course  of  business  are  not  admis- 
sible unless  the  person  who  made  them  is  produced  or  is  shown  to  be 
dead. 

Entries  Made  bt  One  who  is  Living  and  Present  to  verify  them  by  swear- 
ing  that  he  believes  them  to  be  true,  are  admissible  in  evidonce,  though 
the  party  making  them  has  forgotten  the  facts. 

Check-rolls  Kept  bt  a  Contractor  with  his  Workmen  are  not  evidence  of 
the  amount  of  work  done,  against  the  railroad  company  for  whom  it  was 
done,  unless  verified  by  the  oath  of  the  person  who  made  the  entries 
therein,  if  he  be  living. 

Assumpsit  for  work  and  services,  and  for  materials  furnished 
by  the  plaintiffs,  as  contractors,  in  constructing  the  defendants' 
jrailroad,  the  declaration  containing  only  the  copunon  oounta. 
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It  was  proved  before  the  referees,  to  whom  the  case  was  re- 
ferredy  that  the  work  was  done  under  certain  sealed  contracts 
between  the  parties  in  which  the  mode  of  performing  the  work, 
the  rate  of  compensation,  and  the  manner  of  ascertaining  the 
amounts  due  from  time  to  time,  were  stipulated.  Part  of  the 
work  was  to  have  been  completed  by  July  15,  1832,  and  the 
whole  of  it  by  September  15,  1832.  It  was  not  completed 
within  the  time,  however,  owing,  as  appears  from  the  opinion, 
to  the  defendants'  fault,  but  the  plaintiffs  continued  the  work, 
and  the  defendants  continued  to  pay  them  according  to  the 
estimates  and  certificates  provided  for  by  the  contract  until 
May,  1833,  when  they  abandoned  the  work.  Some  work  was 
done  on  sections  of  the  road  not  embraced  in  the  contract,  but 
it  was  performed  and  paid  for  in  the  manner  stipulated  by  the 
contract.  The  referees  permitted  the  plaintiffs  to  prove,  in  the 
manner  indicated  in  the  opinion,  under  the  quarUum  meruit 
count,  the  amount  and  value  of  the  work  done,  which  showed 
them  entitled  to  about  twelve  thousand  dollars  more  than  they 
would  receive  if  paid  according  to  the  provisions  of  the  contract. 
The  report  being  in  favor  of  the  plaintiffs,  the  defendants 
moved  to  set  it  aside. 

D.  D.  Barnard,  for  the  defendants. 

M,  T.  Reynolds  and  8.  Stevens,  for  the  plaintiffs. 

By  Court,  Gowsn,  J.  After  such  on  exact  tacit  adherence, 
on  the  side  of  the  plaintiffs,  as  appears  from  the  evidence  in 
this  case,  to  the  written  terms  of  the  contracts,  without  one 
word  that  they  intended  to  alter  their  rates  of  charge,  it  would 
be  a  fraud  upon  the  company  were  they  allowed  to  change  their 
ground.  It  is  not  denied  that  they  may  resort  to  the  general 
counts.  Both  parties  having  assented  that  the  work  should  go 
forward  after  the  day;  that  may  be  so.  It  is  clearly  so  as  to 
line  C  and  section  4,  if  they  are  not  touched  by  the  general 
provisions  of  the  contract  in  respect  to  section  3;  yet  the  rule  is 
well  settled,  that  though  there  be  a  deviation,  yet  the  special  con- 
tract shall  be  pursued  as  far  as  it  can  be  traced  and  made  to 
apply.  Here  all  the  powers  of  the  engineer  in  chief,  with  the 
measures  and  estimates,  may  be  retained  and  applied  to  the 
whole  work,  with  very  little  exception.  For  a  plain  excess  be- 
yond what  the  parties  may  have  treated  as  within  the  articles, 
there  could  of  course  be  no  objection  to  allow  on  the  basis  of  a 
qujanium  meruit.  I  am  here  speaking  particularly  of  the  work 
done  on  sections  8  and  4.    As  to  section  8,  there  is  no  doubt 
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that  all  the  substantial  provisioDs  of  the  written  contract  should 
be  applied.  The  prices  and  estimates  of  the  engineer  in  chief 
would  still  be  conclusive,  though  we  should  allow  the  action  of 
indebUatua  assumpsit.  It  is  a  mere  change  of  remedy.  It 
would  be  gross  injustice  to  allow  any  substantial  depart- 
ure from  stipulations,  in  reference  to  which  the  parties 
all  aloDg  acted.  No  matter  for  the  delay,  and  no  matter 
which  party  was  so  unfortunate  as  to  be  the  innocent  oc- 
casion of  it.  It  was  the  business  of  either  to  speak  out  if  a 
change  of  terms  was  in  contemplation.  Silence  was  equivalent 
to  saying,  "I  go  on  upon  the  old  terms."  It  is  like  a  tenant 
holding  over  in  silence.  He  shall  pay  his  last  year's  rent.  If 
one  party,  by  his  conduct  or  silence,  leads  another  to  believe 
that  he  is  at  work  for  him  on  certain  wages,  he  ie  estopped  and 
shall  not  add  to  his  demand.  I  forbear,  however,  to  pursue 
this  branch  of  the  inquiry.  I  have  said  so  much  merely  by  way 
of  protest  against  the  notion  that,  because  the  law  is  favorable 
to  a  remedy  in  some  form,  though  the  covenant  may  not  have 
been  literally  fulfilled,  it  is  yet  not  sedulous  to  save  all  the 
terms  of  the  written  contract  as  far  as  possible;  measures,  pro- 
portions, prices,  bases  of  estimate,  quality  of  the  work,  every- 
thing fair  and  honest. 

I  have  so  far  supposed  all  delay  and  embarrassment  to  have 
been  the  result  of  misfortune;  ot  oversight,  miscalculation,  or 
want  of  forecast  in  one  party  or  the  other,  or  both;  want  of 
skill,  if  you  please,  in  the  conduct  of  business,  and  I  care  not 
on  which  side.  But  there  is  another  view  of  the  case  which  is 
decisive  in  favor  of  a  departure  from  the  original  principles  and 
mode  of  estimate,  at  the  election  of  the  plaintiffs.  [Mr.  Jus- 
tice Go  wen  here  reviewed  the  testimony  which  had  been  given 
in  reference  to  embarrassments  to  the  completion  of  the  job, 
alleged  to  have  been  thrown  in  the  way  of  the  plaintiflfs  by  the 
defendants,  and  then  proceeds.]  I  do  not  say  the  referees 
were  bouud  to  believe  that  here  was  a  project  by  the  defend- 
ants to  abuse  the  great  power  confided  to  them,  or  to  their  en- 
gineer, by  turning  it  into  a  means  of  ruinous  delay.  It  is  only 
necessary  to  see  from  the  testimony,  both  direct  and  circum- 
stantial, as  it  comes  from  mauy  witnesses,  that  they  were  jus- 
tified in  such  a  conclusion.  There  was  certainly  a  conflict  of 
evidence  upon  the  question;  but  that  belonged  to  the  referees. 
Coming  to  that  conclusion,  whose  fault  is  it  that  this  contract 
was  not  fulfilled  by  the  fifteenth  of  July  ?  Whose  fault  is  it 
that  these  plaintiffs  passed  their  summer  in  a  state  of  tantali^- 
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ing  suspense,  and  were  driven  with  this  large  concern  on  their 
bands  into  the  ensuing  winter?  Whose  fault  is  it  that  a  con- 
tract, which  the  engineer  thinks  performed  with  adequate  skill, 
would  have  been  profitable  on  the  original  estimates,  has 
nearly  doubled  in  the  expense  of  performance?  Thus  hood- 
winked, and  led  into  a  train  of  additional  expense  which  would 
exhaust  two  ordinary  fortunes;  pursuing  a  pilgrimage  of  toil 
in  the  service  of  these  defeudants,  which,  with  an  honest  and 
hearty  concurrence  on  their  part,  might  have  been  finished  be- 
fore the  inclement  season  came,  the  parties  stand  clear  of  tbe 
covenant  in  aU  its  features;  and  the  plaintiffs  are  entitled  to  an 
indemnity  upon  the  principles  adopted  by  the  referees.  They 
might  have  stopped,  and  sued  the  defendants  for  a  breach  of 
their  covenant.  But  going  on  under  the  circumstances  dis- 
closed, there  is  nothing  of  the  primary  principles  of  estimate 
which  could  have  been  justly  applied. 

I  apprehend,  however,  that  the  cause  must  go  back  to  the 
referees  and  be  reheard,  for  an  error  committed  by  them  in  the 
admission  of  the  kind  of  evidence  by  which  they  appear  to  have 
governed  themselves  in  fixing  the  amount  of  labor.  Finding 
that  the  estimates  of  the  engineer-in-chief  had  become  entirely 
inapplicable  and  positively  unjust,  by  the  baffling  of  the  de- 
fendants and  delays  of  the  work  till  the  very  worst  season,  it 
became  necessary  for  the  plaintififs  to  communicate  to  the  refer- 
ees, by  some  other  evidence,  the  amount  of  labor;  and  they 
chose  to  adopt,  as  they  had  a  right  to  do,  the  number  of  days 
in  team  and  other  work.  For  the  purpose  of  ascertaining  the 
days  of  \.'ork  performed  as  between  themselves  and  their  labor- 
ers, their  superintendents  were  directed  to  keep  what  were 
called  check-rolls,  and  which  appear  to  have  been  books  marked 
A,  B,  C,  etc.,  devoted  to  each  section,  in  which  the  laborer's 
name  was  placed  in  the  left  margin;  and  in  a  column  opposite, 
and  under  the  day  of  the  week  at  the  top  of  that  column,  was 
written  in  figures  the  time  he  worked  on  that  day.  At  evening 
when  the  laborers  came  in,  the  superintendents  of  the  particu- 
lar section  being  generally  together,  the  roll  of  names  was 
called,  and  the  amount  of  labor  reported  and  marked  by  some 
one.  The  particular  superintendent  of  each  squadron  of  labor- 
ers heard  tbe  names,  and  generally  either  wrote  the  time  or 
saw  it  set  down,  and  was  capable  of  deciding  to  his  own  satis- 
faction whether  the  item  was  correct.  I  say  generally.  These 
persons,  as  far  as  they  were  called  to  prove  the  rolls,  did  not 
pretend  that  the  superintendents  were  always  together,  that 
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they  always  wrote  or  saw  written  the  accounts  of  their  particu- 
lar squadron,  or  always  heard  the  names.  Some  of  them  were 
absent  for  days  and  even  months;  and  a  considerable  portion  of 
these  entries  must  have  been  made  without  their  actual  or 
potential  knowledge.  One  says  he  was  sick  a  part  of  the  time, 
and  could  not  be  out  with  his  hands.  He,  however,  saw  or 
superintended  the  entries  at  his  quarters  in  the  evening. 

It  does  not  appear  that  all  the  superintendents  were  sworn 
before  the  books  were  offered,  much  less  all  those  persons  who 
acted  as  clerks,  and  those  who  were  engaged  as  substitutes  dur- 
ing the  absence  or  sickness  of  the  general  superintendents. 
Nor  were  all  the  clerks  or  superintendents,  or  their  substitutes 
named  in  evidence  and  absences  accounted  for.  Indeed,  the 
contrary  appears,  or  is  plainly  inferable  from  the  case  as  made 
out  by  the  affidavit  of  the  attorney  for  the  plaintiffs,  into  which 
I  have  so  far  looked,  because  it  was  adopted  as  containing  the 
more  correct  statement  of  the  oral  evidence,  the  case  not  hav- 
ing been  referred  to  and  settled  by  the  referees.  The  books, 
of  course,  continued  in  the  hands  or  under  the  control  of  the 
plaintiffs.  The  superintendents  sworn  expressed  a  strong  gen- 
eral belief  of  the  accuracy  of  the  rolls.  Several  of  them  said 
settlements  had  been  made  by  their  particular  rolls,  and  they 
always  proved  to  be  correct.  They  remembered  names  and 
other  circumstances  connected  with  the  books,  which  confirmed 
them. 

Such  was  substantially  the  account  of  these  check-rolls  when 
they  were  offered  to  and  indiscriminately  received  by  the  ref- 
erees; and  by  what  I  collect  from  the  case,  jformed  about  the 
only  guide  in  fixing  the  amount  of  labor.  The  affidavit  of  the 
defendants'  counsel  says:  ''The  plaintiffs  offered  the  check-roll 
books  in  evidence  to  prove  the  amount  of  labor  performed, 
which  was  objected  to  by  the  defendants'  counsel,  but  admitted 
by  the  referees."  The  answering  affidavit  of  the  attorney  for 
the  plaintiffs  says,  that ''  no  objection  was  made  by  the  defend- 
ants' counsel,  either  to  the  competency  or  sufficiency  of  the 
proof  of  the  plaintiffs'  check-rolls  showing  the  amount  of  labor 
done  by  them  on  the  railroad."  This  is  true  according  to  the 
affidavit  of  the  defendants'  counsel.  He  does  not  state  that  he 
made  difficulty  as  to  the  proof  of  the  plaintiffs'  check-rolls.  In 
fairness  of  construction,  the  defendants'  objection  was,  that 
though  the  rolls  were  well  enough  proved  and  identified,  yet, 
still  they  were  not  competent  evidence  for  the  purpose  for  whieh 
they  were  offered. 
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I  at  first  thought  the  opposing  affidavit  was  disingenuous  and 
and  evasive.  Such  a  bad  moral  aspect  may  be  removed  by  sup- 
posing that  it  intended  to  raise  the  question,  whether  the  ob- 
jection was  sufficiently  specific.  It  might  have  been  more 
80.  It  might  have  said,  *'  You  have  not  rendered  a  sufficient 
account  of  these  memoranda  to  make  them  evidence.  You 
should  have  caUed  everybody  concerned  in  making  them  up,  or 
account  for  the  absence  of  those  persons  by  showing  that  they 
were  dead,  or  at  least,  beyond  the  reach  of  process.  We  object 
to  the  rolls  as  incompetent,  but  not  to  the  proof  of  them.' '  The 
admissibility  of  the  rolls,  however,  as  showing  the  amount,  we 
shall  see  depended  on  certain  preliminary  extrinsic  proof.  The 
whole  offer  was  objected  to  upon  the  state  of  facts;  upon  the 
account  of  these  check-rolls,  as  derived  from  a  number  of 
superintendents  who  had  been  sworn  in  order  to  make  the  proof 
fall  for  their  admission.  Yet,  says  the  defendant's  counsel^ 
'*  we  object  to  the  offer."  Looking  to  the  course  that  was  pur* 
sued,  I  fear  it  would  be  hypercritical  to  say  that  the  objection 
did  not  signify  a  want  of  the  proper  preliminaries.  I  have 
already  adverted  in  a  general  way,  to  the  proof  of  these. 
Among  the  superintendents,  six  were  sworn,  and  called  on  to 
give  an  account  of  the  check-rolls  in  order  to  their  being  offered. 
The  affidavit  for  the  defendants  represents  one  of  them  as  stating 
that  the  entries  of  work  were  generally  made  by  one  of  the 
plaintiffs;  and  this  is  not  contradicted  by  the  affidavit  of  the 
plaintiff's  attorney.  On  the  whole,  the  attention  both  of  ref- 
erees and  counsel  must  have  been  turned  to  the  question 
whether  the  preliminary  proof  was  sufficient  to  warrant  the 
offer  of  the  rolls  in  evidence. 

Were  these  rolls  evidence?  They  were  doubtl^^  as  nearly 
aafe  as  was  necessary  for  business  purposes  at  the  time;  perhaps 
as  producing  strong  moral  conviction  on  the  minds  of  men 
under  any  circumstances.  But  are  such  memoranda  to  be  re- 
<;eived  in  evidence  in  our  courts  of  justice?  They  would  have 
been  legally  admissible  as  books  of  account  between  the  plaint- 
iffs and  their  workmen;  for  they  were  adopted  as  the  books  of 
both,  and  kept  open  for  the  inspection  of  each.  They  are  like 
partners'  books  between  themselves:  Hearty.  Corning,  3  Paige, 
566;  Fletcher  v.  Pollard,  2  Hen.  &  M.  644,  549,  660;  Brickhouae 
V.  Hunter,  4  Id.  863  [4  Am.  Dec.  528];  Jordan  v.  While,  4  Mart. 
La.  (N.  S.)  336, 839;  Eeno  v.  Crane,  2  Blackf.  217.  The  super- 
intendents  or  others  making  the  entries  were  agents  for  both 
parties:  Union  Bank  v.  Knapp,  3  Pick.  96,  108  [16  Am.  Deo. 
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181].  But  not  80  as  to  the  defendants.  They  were  not  adniis- 
sihle  as  books  of  account  kept  by  one  dealer  with  another:  1. 
Because  the  plaintiffs  had  clerks  and  other  witnesses  of  the 
labor:  Vosburgh  v.  Thayer,  12  Johns.  461;  Kennedy  y.  Fairman^ 
1  Hayw.  468;  WhUJield  v.  Walk,  2  Id.  24;  SterreU's  Ex'rsT.  BuJtL, 
1  Binn.  234.  2.  They  were  not  the  general  books  of  daily 
account  of  the  plaintiffs;  and  there  was  no  trust  implied  that 
they  should  keep  these  accounts  for  the  defendants:  Voaburgh 
T.  Thayer,  12  Johns.  461;  Lynch  v.  Hugo,  1  Bay,  33;  Prince  v. 
Smith,  4  Mass.  455;  Hough  v.  Doyle,  4  Bawle,  291:  per  Kirk- 
pat  rick,  C.  J.,  in  Wilson  v.  WiUson,  1  Halst.  94;  Tfiompaony. 
McKelvey,  13  Serg.  &  R.  126;  Swing  v.  Sparks,  2  Halst.  59; 
per  Duncan,  J.,  in  Cxirren  v.  Crawford,  4  Serg.  &  R.  5;  Sierreit 
V.  Bull,  1  Binn.  237.  3.  It  is  not  a  simple  case  of  charge  for 
services  done  on  a  quantum  meruit,  known  and  recognized  as 
such  by  both  parties  at  the  time.  Charges  for  anything  done 
or  delivered  under  a  supposed  special  contract,  but  which  after- 
wards become  matter  of  account  by  operation  of  law,  in  conse- 
quence of  a  rescission  of  the  contract,  can  not  be  proved  by 
the  party's  book.  There  must  be  a  right  to  charge  when  the 
service  is  done,  or  the  goods  delivered:  Bradley  v.  Ooodyear,  1 
Day,  104;  Slasaon  v.  Davis,  1  Aik.  73,  74;  Peck  v.  Jones,  Kirby, 
289;  TerrUl  v.  Beecher,  9  Conn.  344.  Nor  does  the  case  come- 
within  the  rule  allowing  a  banker's  book  in  evidence,  kept  by 
many  clerks,  only  one  being  sworn  to  identify  it,  and  to  show 
the  manner  of  its  being  kept.  This  was  allowed  in  Furness  v. 
Cope,  5  Bing.  114;  S.  C,  2  Moo.  &  P.  197.  Such  a  book,  so 
proved,  was  received  to  show  that  a  customer  of  a  bank  had  na 
funds  there.  But  the  banker  was  not  a  party;  it  was  the  bank 
ledger  of  1^  house  which  stood  indifferent  between  the  parties; 
and  its  admissibility  was  put  on  the  great  inconvenience  of 
calling  all  the  clerks. 

If  then  these  rolls  were  receivable  at  all,  it  must  be  on  the  ground 
that  they  were  original  entries  made  in  the  usual  course  of 
business.  These,  unless  the  person  himself  who  made  the  en- 
tries, is  produced,  are  not  evidence,  but  they  may  be  received 
when  he  is  dead.  This  is  the  English  rule  of  several  cases 
grounded  on  Price  v.  Lord  Torrington,  1  Salk.  286;  S.  C,  2  Ld. 
Raym.  873.  Nor  is  the  rule  confined  to  the  ground  stated  in 
that  case :  that  the  entry  would  be  evidence  to  charge  the  man 
who  made  it.  This  is  certainly  one  reason  against  allowing  the 
inference  of  fraud  in  the  entries.  But  there  are  several  cases 
collected  in  the  last  edition  of  Phillips'  Evidence^  vol.  1«  263^ 
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264,  265y  showing  that  this  need  not  be  so.  It  is  enough  if  the 
person  who  made  the  entry  be  dead,  that  it  was  made  in  the 
nsaal  coarse  of  business.  Doe  ex  dem.  PlaUeshaU  v.  Turford, 
8  Barn.  &  Adol.  890,  decided  since,  aud  Sutton  ▼.  Gregory ,  2 
Peak.  N.  P.  Gas.  150,  published  since,  allow  the  same  ground. 
The  cases  in  the  United  States  are  numerous.  Among  them, 
are  entries  bj  deceased  notaries:  HaUidayv.  Martinet,  20  Johns. 
168  [11  Am.  Dec.  262|;  or  the  runner  a  messenger  of  a  bank: 
Welsh  T.  Barrett,  15  Mass.  380;  or  a  cashier:  Nichols  v.  Oold- 
smith,  7  Wend.  160;  or  a  merchant's  deceased  clerk:  Lewis' 
Esfr  V.  Norton,  1  Wash.  Va.  76;  Hunter  v.  Smith,  6  Mart.  La. 
(N.  S.)  361;  HerHngY.  Levy,  4  Id.  383;  Clark  y.  Magruder,  2 
Har.  &  J.  77;  King  v.  Maddux's  Ea^rs,  7  Id.  467.  But  in  this 
class  of  cases,  we  hold  that  even  absence  beyond  the  jurisdic- 
tion of  the  court  will  not  excuse  the  production  of  the  person 
who  made  the  entry:  nothing  short  of  his  death:  Wilbur  v. 
Setden,  6  Cow.  162.  And  if  the  entry  was  made  by  a  sub- 
derk,  it  can  not  be  received  till  he  be  produced,  or  his  death 
shown:  Id. 

Then  were  these  rolls  proved  as  the  original  entries  of  living 
persons,  present  to  verify  them,  and  testifying  that  they  were 
made  by  them,  and  that  they  believed  them  to  be  true?  This 
would  have  entitled  them  to  be  read  as  evidence,  even  though  the 
witnesses  might  have  forgotten  the  transactions  which  they  re- 
corded. That  seems  to  be  the  established  general  rule  as  to  an 
original  entry,  though  it  has  been  restricted,  in  this  state,  to  en- 
tries in  the  course  of  business.  In  Sandwell  v.  Sandwell,  2  Comb. 
445,  in  9  Wm.  IIL,  at  nisi  prius,  in  proving  words  of  slander, 
Holt,  C.  J.,  said:  "  Where  a  witness  swears  to  a  matter,  he  is 
not  to  read  a  paper  for  evidence,  though  he  may  look  upon  it  to 
refresh  his  memory;  but  if  he  swears  to  words,  he  may  read  it;  if 
he  swears  that  he  presently  committed  it  to  writing.  A  memo- 
randum was  denied  as  evidence  which  was  not  made  in  the 
course  of  business,  in  Lawrence  v.  Barker,  5  Wend.  301.  Sav- 
age, C.  J.,  distinguished  one  made  of  a  private  conversation  for 
the  convenience  of  the  witness,  from  entries  in  merchants'  books 
and  other  cases,  where  there  is  a  necessity  for  the  entry.  The 
memorandum  in  question  related  to  a  conversation  at  the  time 
a  bond  was  sold.  The  witness  had  forgotten  it,  though  he  had 
no  doubt  the  memorandum  was  true.  Yet  the  court  refused  the 
paper  as  evidence.  The  remarks  of  Chancellor  Walworth  in 
FeeterY.  Heath,  11  Id.  485,  recognize  a  greater  latitude  in  re- 
spect to  memoranda  of  dates,  numbers,  quantities,  and  sims. 
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which  a  witness  can  not  be  supposed  to  remember.  Such  in« 
stances  are  continually  occurring  in  the  course  of  business;  and 
yet  our  books  of  evidence  furnish  a  less  intelligible  guide  on  this 
than  on  many  other  subjects  of  much  less  practical  importance. 
There  is  an  obscurity  in  the  text  of  Phillips'  Evidence,  one 
of  our  best  books,  running  through  all  his  editions,  arising  from 
a  failure  to  distinguish  between  original  memoranda  and  copies 
or  extracts.  The  attention  of  the  learned  constitutional  court 
of  South  Carolina  was  drawn  to  this  subject  in  The  Slate  v.  BaioU, 
2  Nott  &  M.  334.  Nott,  J. ,  say s :  ' '  It  is  true  that  Phillips,  in  his 
treatise  on  evidence,  says,  that  '  a  witness,  to  assist  his  mem- 
ory, may  use  a  written  entry  or  memorandum,  or  the  copy  of 
a  memorandum,  and  if  he  afterwards  can  swear  positively  to 
the  truth  of  the  facts  there  stated,  such  evidence  will  be 
sufficient;  yet  if  he  can  not  from  recollection  speak  to  the 
fact  any  farther  than  as  finding  it  stated  in  a  written  entiy^ 
bis  testimony  will  amount  to  nothing/  But  by  a  reference  to 
the  cases  quoted  by  Phillips,  it  will  be  found  that  the  role 
as  laid  down  by  him  applies  only  to  copies  of  entries,  and 
not  to  the  original.  The  principal  cases  relied  on  are  Doe 
V.  Perkins,  3  T.  B.  752,  and  Tanner  v.  Taylor^  a  manuscript  re- 
port of  which  Mr.  Justice  Buller  read  in  that  case.  The  case 
of  Tanner  v.  Taylor  was  an  action  for  goods  sold.  The  witness 
who  proved  the  delivery  took  it  from  an  account  which  he  had 
in  his  hand,  being  a  copy,  as  he  said,  of  the  day-book  which  he 
had  left  at  home.  It  being  objected  that  the  original  ought  to  be 
produced,  Mr.  Baron  Legge  said  if  he  would  swear  positively 
to  the  delivery  from  recollection,  and  the  paper  was  only  to  re- 
fresh his  memory,  he  might  make  use  of  it;  but  if  he  could  not, 
from  recollection,  swear  to  the  delivery  any  farther  than  find- 
ing them  entered  in  the  books,  then  the  original  should  have 
been  produced.  The  case  of  Doe  v.  PerkvM  is  more  directly  in 
point.  The  question  was,  at  what  time  in  the  year  the  annual 
leases  of  several  tenants  expired.  One  Aldridge  went  round 
with  the  receiver  of  the  rents,  and  minuted  down  their  declara- 
tions respecting  the  times  when  they  severally  became  tenants. 
When  Aldridge  was  examined,  the  original  book  was  not  in 
court;  but  he  spoke  of  the  dates  of  the  several  tenancies,  from 
extracts  made  by  himself  out  of  that  book,  confessing  upon  his 
cross-examination,  that  he  had  no  memory  of  his  own  of  those 
specific  facts;  but  that  the  evidence  he  was  giving  as  to  those 
facts  was  founded  altogether  upon  the  extracts  which  he  had 
made  from  the  above-mentioned  book.    This  evidence  was  ob- 
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jected  to,  on  the  ground  that  as  the  vritness  did  not  pretend  to 
speak  to  facts  from  bis  own  recollection,  be  ought  not  to  be 
permitted  to  give  evidence  from  any  extracts,  but  that  the 
original  book  ought  to  be  produced.  The  presiding  judge, 
however,  admitted  the  evidence,  and  the  plaintiff  bad  a  ver- 
dict. On  a  motion  for  a  new  trial,  Lord  Kenjon,  after  advert- 
ing to  the  case  of  Tanner  v.  Taylor,  above  mentioned,  said  that 
the  rule  appeared  to  have  been  clearly  settled,  and  that  every 
day's  pnictice  agreed  with  it;  and  that  comparing  the  case  with 
the  general  rule,  the  court  were  clearly  of  opinion  that  Aldridge, 
the  witness,  ought  not  to  have  been  permitted  to  speak  to  facts 
from  the  extracts  which  he  made  yse  of  at  that  trial,  and  a  new 
trial  was  granted.  The  same  rule  is  laid  down  in  Peake's  Evi- 
dence." It  is  more  important  to  recur  to  the  original  and  leading 
authorities,  because  several  adjudged  cases  proceeding  without 
examination  of  them,  have  repudiated  original  and  well-authen- 
ticated memoranda  merely  because  the  witnetis,  at  the  time  of 
the  trial,  failed  to  recollect  the  facts  contained  in  them.  Such 
was  the  case  of  Calvert  v.  Fitzgerald,  1  Litt.  Sel.  Cas.  388,  and 
such  were  evidently  the  views  of  Tilghman,  C.  J.,  in  The 
Juniaia  Bank  v.  Brown,  6  Serg.  &  B.  232,  and  of  Duncan,  J., 
in  SmiJh  v.  Larus,  12  Id.  87. 

In  Maugham  v.  Hubbard,  2  Man.  &  By.  5,  7,  a  witness  said, 
from  seeing  his  original  entry,  he  had  no  doubt  he  had  received 
the  money.  Lord  Tenterden,  C.  J.,  thought  his  statement 
was  equivalent  to  saying  that  he  knew  and  recollected,  inde- 
pendently of  the  book.  But  Bay  ley,  J.,  did  not  place  the 
same  construction  on  the  language.  Tet  he  was  for  receiving  the 
entry  in  evidence,  though  the  witness  could  not  remember  the 
fact.  He  likened  the  case  to  proof  of  the  execution  of  a  deed 
by  a  subscribing  witness.  Though  he  may  state  that  he  does 
not  recollect  the  fact  of  the  deed  being  executed  in  his  pres- 
ence, but  that  seeing  his  own  signature,  he  has  no  doubt  that 
ho  saw  it  executed;  that,  said  the  judge,  has  always  been  re- 
ceived as  sufficient  proof  of  its  execution.  His  opinion  was 
given  to  the  same  effect  in  Lloyd  v.  Freshfield,  2  Car.  &  P.  825. 

A  great  variety  of  American  cases  have  arisen  where  the  wit- 
ness, having  made  the  entry  or  memorandum,  could  swear  to 
his  belief  of  its  truth,  but  had  entirely  forgotten  the  facts  which 
he  recorded,  in  which  the  paper  thus  attested  has  been  received 
and  read  in  evidence  to  a  jury.  A  memorandum  in  respect  to 
a  gambling  transaction  was  so  received  against  a  criminal:  The 
State  V.  Baiok,  before  cited.    Nott,  J.,  as  I  noticed  before  ot 
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Bayley,  J.,  likens  it,  in  this  case,  to  the  forgetting  of  an  attest- 
ation, or  to  a  clerk  forgetting  entries  in  a  merchant's  book.  So 
the  notes  of  evidence  by  counsel  were  received,  though  he  could 
not  remember  the  facts:  Rogers  v.  Burton^  Peck,  108,  109,  118; 
Clark  V.  Vorce^  16  Wend.  193  [ante^  53].  The  entry  of  a  bank 
clerk,  who  had  forgotten  the  fact:  Farmers  arid  Mechanics*  Bank 
V.  Boraef^  1  Rawle,  152;  of  a  notary's  clerk,  who  had  forgotten 
the  fact  he  had  entered  of  notice  to  an  indorser:  Haigy.  Newton, 
1  Rep.  Const.  Court,  423,  424;  of  a  town  clerk,  who  had  for- 
gotten his  entries  of  charges  for  penalties:  Corporation  of 
Columbia  v.  Harrison,  2  Id.  213;  of  a  notary  entering  a  notice 
which  he  had  forgotten:  Bullard  v.  Wilson,  5  Mart.  La.  (N.  S.) 
196;  with  many  other  cases  to  the  same  effect.  There  is  a  class 
of  cases  in  Pennsylvania,  arising  out'  of  Lord  Kenyon's  rule, 
requiring  the  very  words  of  a  deceased  witness  to  be  remem- 
bered, when  his  testimony  is  offered  on  a  second  trial,  also 
going  far  to  illustrate  the  connection  which  the  law  requires 
between  original  notes  and  memory.  Several  of  them  hold 
that  the  sworn  notes  of  counsel  may  be  read,  giving  the  sub- 
stance of  what  the  witness  swore.  See  also  the  decision  of 
this  court  in  Clark  v.  Vorce,  15  Wend.  193  [anie,  53].  I  will  only 
add,  that  taking  the  American  cases  together,  they  form  a  com- 
mentary upon  this  kind  of  evidence  clear  and  copious,  by 
which  the  views  of  Nott  and  Bayley,  JJ.,  are  entirely  sus- 
tained. The  result  is,  that  original  entries,  attested  by  the 
man  who  makes  them,  may  be  read  to  the  jury,  though  he  re- 
member nothing  of  the  facts  which  they  record. 

But  to  make  the  memorandum  or  entry  competent  evidence, 
the  witness  must  make  the  entries  himself:  Oloverv.  HanneweH 
6  Pick.  222,  though  this  rule  is  not  without  its  f*z:3epaons. 
Where  some  of  the  entries  were  made  by  the  witness  and  some 
by  the  party,  it  was  held  that  the  evidence  should  be  confined 
to  the  witness'  own  entries,  unless  he  knew  the  facts  set  down 
by  the  party,  and  read  them  over  shortly  after  the  transaction: 
Beddo  v.  Smith,  1  Ala.  397,  398.  And  where  a  tradesman's 
clerk  entered  all  goods  sold  in  a  waste-book,  from  his  own 
knowledge,  which  the  tradesman,  the  plaintiff,  copied  day  by 
day  into  the  ledger,  in  presence  of  the  clerk,  who  checked  them 
as  they  were  copied,  the  clerk  was  allowed  to  use  the  ledger 
as  an  original  book — otherwise,  said  Patteson,  J.,  the  original 
or  waste-book  should  be  produced.  He  put  the  production  of 
the  original  on  the  leg^  rule  which  requires  the  best  evidence: 
Barton  v.  Plammer,  2  Ad.  &  El.  841.     Denman,  G.  J.,  said  th« 
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eDtries  were  copied  while  the  transactions  were  yet  fresh  in  the 
clerk's  memory:  Id.  Great  care  is  taken  by  courts  to  guard 
against  forgery  and  interpolation  iu  these  memoranda.  The 
opposite  counsel  are  entitled  to  see  and  cross-examine  the  wit- 
ness in  respect  to  them.  Per  Huston,  J.,  in  Cox  v.  Norton,  1 
Penn.  414,  415;  St.  Clair  v.  Stevens,  1  Car.  &  P.  522;*  Bex  v. 
Ramsden,  2  Id.  603.  Best,  C.  J.,  says  in  Jones  v.  Stroud,*  that 
he  once  committed  a  witness  for  having  a  simulated  memoran- 
dum on  the  trial,  though  he  immediately  explained  the  matter, 
candidly  admitting  that  he  had  drawn  it  up  that  morning. 
While  on  the  stand  and  apparently  searching  for  the  paper  in 
his  pocket,  he  was  ordered  to  hand  it  to  the  court,  which  he 
did  with  the  explanation. 

To  return  to  the  case  at  bar:  I  collect  from  the  affidavits  in 
the  first  place  that  a  considerable  share  of  the  entries  on  the 
check-rolls  were  made  by  the  plaintiffs;  and  such  as  were,  do 
not  appear  to  have  been  read  by  witnesses  who  knew  of  the 
facts  entered,  immediately  after  they  were  set  down;  but  be 
that  as  it  may,  they  have  always  been  under  the  control  of  the 
plaintiffs,  and  open  to  fraudulent  interpolation.  The  place  of 
the  custody  of  such  insulated  memoranda  is  scanned  very 
closely  by  many  cases.  The  propriety  of  this  is  too  obvious  to 
need  the  support  of  authority.  Besides,  not  being  receivable, 
as  we  have  seen,  in  the  light  of  general  book  accounts  of  the  party, 
nor,  on  the  same  ground,  as  the  entries  of  large  and  indifferent 
commercial  houses  employing  many  clerks,  but  coming  in  and 
claiming  credit  upon  the  footing  of  simple  original  entries,  it 
should  have  appeared  that  every  source  of  primary  evidence 
had  been  exhausted.  All  those  who  made  the  entries  should 
have  been  produced,  or  it  should  have  been  shown  that  they 
were  dead.  Neither  appears  to  have  been  done.  As  far  as  our 
cases  have  gone,  they  confine  the  excuse  for  the  non-produc- 
tion to  the  death  of  the  witness,  though  Massachusetts  has  re- 
ceived permanent  insanity  as  an  equivalent:  Union  Bank  v. 
Knapp,  3  Pick.  96  [15  Am.  Dec.  181];  and  South  Carolina  a 
permanent  absence  from  the  state:  Elms  v.  Cheves,  2  McCord, 
850;  Tunno  v.  Rogers,  1  Bay,  480. 

On  the  whole,  I  think  the  referees  in  this  case  exceeded  the 
bounds  of  the  cases  which  are  most  liberal  and  indulgent  in 
the  reception  of  this  kind  of  evidence,  and  that  the  report  must 
be  set  aside  on  that  grouud. 

Beport  set  aside. 

1.  Simdabrr.  Ste9m$on,lO§x.k  P.  082.  a.  9  Otf.  ft  P.  IM. 
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QuAirruM  Mzbuit  on  Spboial  Contract. — For  a  general  diaeiuaioii  ol 
this  sabjeot  see  the  note  to  Hayward  y.  Leonard,  19  Am.  Dec  268.  See 
ftlBO  BriUon  ▼.  Turner,  26  Id.  713,  and  Van  Deusen  v.  Blum,  29  Id.  582,  and 
other  caBes  referred  to  in  the  notes  thereto.  The  principal  case  is  cited  aa 
an  authority  for  the  position  that,  where  a  party  working  under  a  special 
oontract  has  performed  such  contract  in  all  respects  except  as  to  time  ok 
performance,  and  that  partionlar  has  been  waived  by  the  other  party,  the  for- 
mer may  recover,  as  on  an  implied  promise,  the  value  of  his  labor  and  mat^ 
rials,  in  Sfiarpe  v.  Johnson,  41  How.  Pr.  404;  S.  C,  3  Lans.  524;  60  Barb. 
148.  So  where  completion  of  the  contract  is  prevented  by  the  other  party; 
Doughty  v.  O^Donnell,  4  Daly,  61.  The  case  is  also  cited  in  Adams  v.  Mayor, 
4t  Duer,  305,  to  the  point  that  if  a  oontract  contain  such  special  provisions  aa 
require  an  allegation  of  performance  to  enable  the  plaintiff  to  recover,  the 
proper  mode  of  pleading  is  to  declare  on  the  oontract  and  not  on  the  general 
oounts.  It  is  further  cited  in  DUlon  v.  MaaUrton,  39  N.  T.  Sup.  Ct.  (7  Jones 
&  Spenoer),  136,  to  the  point  that  where  a  party  to  a  contract  wishes  to  annul 
the  rights  of  the  other  party  under  the  oontract,  upon  the  hitter's  failure  to 
oomplete  it  at  the  day  designated,  he  should  give  such  other  par^  notice, 
requiring  performance  within  some  reasonable  time  specified,  and  that  in  casa 
of  non-performance  their  rights  will  be  deemed  abandoned. 

Books  of  Aocount  and  of  Original  Entries  as  Evidkngb:  See  the  note 
to  UnUm  Bank  v.  Knapp,  15  Am.  Dec.  191.  See  also  People  v.  Oemmg,  2& 
Id.  594,  and  other  cases  in  this  series  referred  to  in  the  note  thereto:  Norlk 
Bank  v.  Abbot,  Id.  334;  Rhoads  v.  Qaul,  27  Id.  277,  and  Vieary  v.  Moort,  Id. 
323.  As  to  the  use  of  entries  in  books  of  account  as  memoranda  to  refresh 
the  memory  of  a  witness,  see  Pargond  v.  Guice,  25  Id.  202.  To  the  point 
that  original  entries  or  memoranda  made  in  the  usual  course  of  business  con- 
temporaneously with  the  transaction  are  admissible  in  evidence,  where 
the  person  who  made  them  is  produced,  and  testifies  that  he  made  them  and 
believes  them  to  be  correct,  though  he  has  forgotten  the  circumstances,  the 
principal  case  is  recognized  as  authority  in  Van  Dyne  v.  Thayre,  19  Wend. 
167;  People  v.  Rector,  Id.  579;  Sickles  v.  Mather,  20  Id.  75;  Butler  y.  Benson^ 
1  Barb.  536;  Cole  v.  Jcssup,  9  Id.  401;  S.  C.  in  the  court  of  appeals,  ION. 
Y.  100;  10  How.  Pr.  520;  Morse  v.  Cloyes,  11  Barb.  108:  Oouldv.  Conway, 
59  Id.  361;  Guy  v.  Mead,  22  N.  Y.  465;  Krom  v.  Levy,  3  N.  Y.  Sup.  CX 
(Thomp.  &  C.)  706;  S.  C,  47  How.  Pr.  102;  Taylor  v.  Stringer,  1  Hilt.  381; 
Conklin  v.  Stamler,  2  Id.  428;  S.  C,  17  How.  Pr.  404;  8  Abb.  Pr.  400;  PMps 
V.  PeopU,  6  Hun,  445;  McOoldrick  v.  Wilson's  Ex'r,  18  Id.  444;  PhiUips  v. 
Preston,  5  How.  (U.  S.)  294.  So  where  the  person  making  the  entries  ia 
dead:  Arms  v.  Middleton,  23  Barb.  573.  But  if  living,  he  must  be  produced: 
Brewster  v.  Doane,  2  Hill,  538.  Where  the  party  who  made  the  entry  ia 
prodused,  but  knows  nothing  about  its  correctness  beyond  the  fact  that  it  la 
in  the  book,  it  ia  held,  in  Peck  v.  Von  Keller,  15  Hun,  471.  citing  the  princi- 
pal case,  that  this  is  not  a  sufficient  authentication  to  authorize  its  admission 
in  evidence.  In  Morrow  v.  Ostrander,  13  Id.  221,  the  rule  laid  down  in  the 
principal  case  on  this  point  is  said  to  be  now  extended  in  New  York,  to  en- 
tries voluntarily  made  outside  of  the  routine  of  business  of  the  party  making 
them.  The  distinction  by  Judge  Cowen,  in  Merrill  v.  fthaca  etc.  B,  B,  Co., 
between  original  memoranda  and  copies  of  such  memoranda,  with  respect  ta 
their  admissibility  as  evidence,  and  his  criticism  of  the  doctrine  of  Mr. 
Phillips  on  that  point*  axe  approved  in  Halsey  v.  Sinsdtough,  15  N.  Y.  488^ 
per  Selden,  J. 
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Gabson  V.  Burnett. 

[1  DsTiBSux  k  Battlb'8  Law,  646.] 

Whieb  Past  ov  a  Tbact  of  Land  is  Covered  bt  Two  Deeds,  if  the  hddflr 
of  the  better  title  has  posaession  of  another  part  of  hia  tract,  but  not  of 
that  part  covered  by  both  deeds,  he  has,  by  legal  Intendment,  actual  pos* 
session  of  hia  whole  tract,  unless  the  holder  of  the  other  title  has  an 
actual  possession  within  the  intersecting  lines. 

BoTB  Parties  can  not  be  Seised  of  the  same  Land  at  the  same  time,  under 
their  respective  deeds;  therefore  he  who  has  the  title  is  deemed  in  pos- 
session, since  he  can  have  no  action  against  the  other  for  any  possession 
by  him. 

Tetts  Owner  is  Presumed  bt  Law  to  be  in  Possession,  unless  there  be  an 
actual  adverse  possession  in  another,  of  some  part  of  the  land  of  the 
former;  his  possession  exists  in  his  whole  tract  until  some  part  thereof 
be  usurped  by  another,  so  as  to  oust  him  from  that  part,  and  there  can 
be  no  such  usurpation  but  by  occupation  within  the  better  title. 

Sntbt  bt  True  Owner  upon  a  Trespasser  bo  far  reinstates  the  former  in 
his  possession  as  to  render  his  conveyance,  sealed  and  delivered  on  the 
land,  valid;  but  this  principle  does  not  apply  in  a  case  where  the  two 
possessions  are  clearly  of  different  portions  of  the  land,  as  distinct  parcels. 

Possession  of  Part  of  a  Tract  of  Land  is  in  law  possession  of  the  whole 
tract,  if  there  is  no  adverse  possession;  but  if  the  land  consists  of  differ 
ent  tracts,  each  particularly  described,  in  the  deed  to  the  person  in  pos 
session,  by  its  several  boundaries,  according  to  the  original  patent  for  it, 
an  actual  possession  upon  one  of  such  tracts  does  not  in  law  extend  to 
the  other. 

Call  for  the  Lines  of  Another  mat  Prevail  over  Course  and  Distances, 
when,  at  the  time  of  the  conveyance,  such  lines  were  established,  known, 
or  reputed  to  be  there;  but  if  the  lines  were  never  marked,  or  there  has 
been  no  possession  according  to  them,  a  call  for  them  will  be  disregarded, 
and  the  course  and  distances  must  prevail. 

FLadttiff  in  Ejectment  can  not  Give  Evidence  of  other  Trespasses  com- 
mitted by  the  landlord  himself,  who  makes  himself  a  defendant  to  pio- 
teot  the  possession  of  his  tenant. 
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EjEoncEirr,  tried  at  Rutherford.  To  understand  the  case,  a 
reference  to  the  annexed  map  will  be  necessary.  The  lessor  of 
the  plaintiff  claimed  title  under  two  separate  grants:  1.  Under 
a  grant  to  one  John  Burnett,  made  in  1767,  and  represented 
on  the  map  by  the  lines  H,  I,  J,  E.    The  defendant  claimed 


under  two  grants,  one  to  French,  in  1780,  represented  on  the 
map  by  the  lines  A,  B,  0,  D;  and  the  other  to  Oook,  in  1801, 
represented  by  the  lines  G,  B,  E,  F.  The  lands  coyered  by 
the  two  last-named  grants  were  conveyed  by  separate  deeds  to 
one  Murray,  who,  in  1813,  conveyed  tbem  to  the  defendant. 
Mills,  under  a  description  which  is  sufficiently  stated  in  the 
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opinion.    Mills,  immediately  after  bis  purchase,  took  possession 
of  tbe  land  conveyed  by  the  grant  to  French,  where  it  inter- 
fered with  tbe  lines  of  tbe  grant  to  Burnett,  but  not  where  it 
interfered  with  those  of  tbe  grant  to  Cook,  and  continued  this 
possession  until  1829,  when  be  leased  to  tbe  defendant,  Lowry 
Burnett,  that  part  of  the  land  covered  by  tbe  grant  to  Cook, 
which  interfered  with  tbe  grant  to  John  Burnett.     Under  this 
lease  Burnett  entered  and  committed  tbe  trespass  for  which 
this  action  was  brought.     While  Mills  was  thus  in  possession, 
plaintiff's  lessor  purchased  from  Burnett's  heirs,  who  had  been 
long  out  of  possession;  but  be  himself  was  in  tbe   actual 
possession  of  a  small  piece  of  land  at  A,  covered  both  by  tbe 
Burnett  grant  and  tbe  French  grant,,  where  the  latter  crossed 
Green  river.     His  only  color  of  title  to  this,  be  held  under  a 
grant  to  William  Walton  for  one  hundred  acres,  indicated  on 
the  map  by  the  lines  L,  M,  N,  O,  P,  I.     Tbe  possession  oi 
the  lessor  of  tbe  plaintiff  on  tbe  south  side  of  the  river  was 
confined  to  tbe  lines  H,  F,  G,  F.     2.  The  lessor  of  the  plaintiff 
claimed  as  follows:  He  produced  a  grant  to  William  Walton, 
in  1798,  for  one  hundred  and  fifty  acres,  B,  S,  T,  U,  Y,  X,  and 
deduced  the  title  to  himself.     He  proved  that,  at  the  date  of 
this  grant,  Walton  owned  tbe  land  shown  on  the  map  as  David 
Harvey's,  and  that  shown  as  George  Parrish's,  and  he  contended 
that  after  running  tbe  courses  of  tbe  grant  to  X,  the  next  course 
being  then  "with  his  own  line  south,  forty  degrees  east,  and 
with  Murray's  line  two  hundred  and  six  poles,  to  a  stake  in 
Murray's  line,  thence  south,  six  east  to  the  beginning,"  be  must 
either  follow  X,  Z,  H,  and  thence  to  the  river,  and  thence 
down  the  river  to  Murray's  line  at  G,  and  thence  go  directly  to 
XT,  tbe  beginning;  or  he  must  follow  Murray's  line,  A  B,  to  its 
termination,  and  then  run  to  tbe  beginning;  or  else,  running 
according  to  the  course  and  distance,  he  most,  from  Y,  run  the 
line  of  bis  survey  to  tbe  nearest  point  in  Murray's  line,  A  B, 
and  then  to  U,  in  either  of  which  cases  the  locus  in  quo  would 
be  included  in  his  grant.     There  were  no  marked  lines  on  any 
of  Murray's  lines  except  G  D.     The  plaintiff  offered  to  show 
trespasses  by  Mills  at  other  points,  but  as  Mills  had  made  him- 
self a  party  to  defend  the  possession  of  his  lessee,  the  judge 
refused  to  admit  the  evidence.    Tbe  instructions  given  by  the 
court  appear  from  the  opinion.    There  was  a  verdict  for  the 
defendant,  and  the  plaintiff  appealed. 

CaldvoeU  and  Badger ^  for  the  plaintiff. 

Pearson^  for  the  defendant. 

Am.  Dao.  Voz^  XXX— 10 


146  Oabson  v.  Bubnett.  [N.  Carolina^ 

BuFFiN,  0.  J.  Several  exceptions  are  taken  to  the  instruc- 
tions in  this  case.  Those  principally  discussed  and  relied  on 
relate  to  the  opinions  expressed  by  the  court  on  the  exteut 
and  effect  of  the  defendant's  possession.  Having  refused  to 
give  certain  instructions  prayed  for  by  the  defendant's  coun- 
sel, the  court  laid  it  down  to  the  jurj',  that  **  when  two  persons 
were  in  possession  of  parts  of  their  lands,  covered  by  paper 
titles  which  lap,  neither  having  any  actual  possession  within  the 
lappage,  the  law  adjudged  the  possession  in  him  who  had  the 
elder  title;  but  where  the  holder  of  the  elder  title  was  in  posses- 
sion of  no  part  of  the  land  covered  by  his  title,  and  he  who  had 
the  younger  title  was  in  possession  of  any  part  of  the  land 
covered  thereby,  although  smsh  possession  might  not  be  within 
the  lappage  the  law  adjudged  his  possession  co-extensive  with 
his  title,  notwithstanding  its  lappage  upon  an  elder  title,  of 
which  there  was  no  possession. ''  The  materialify  of  this  instruc- 
tion to  the  rights  of  the  parties,  upon  the  facts  stated  in  the 
record,  is  not  perceived.  For  if  the  two  tracts  conveyed  by 
Murray  to  Mills  are  to  be  regarded  as  one,  so  that  the  entry  hj 
Mills  into  either  portion  is  an  entry  into  the  other  portion  of  the 
entire  tract,  then  Mills  had  made  such  an  entry,  within  the  ad- 
mission of  the  plaintiff's  counsel,  for  he  was  actually  possessed 
of  that  part  of  the  French  patent  which  the  patent  to  Burnett 
also  covered.  If,  on  the  other  hand,  the  two  tracts  continued 
several  after  the  conveyance  to  Mills,  then  the  possession  on  the 
one  could  not  embrace  the  other,  unless  the  other  instruction, 
which  will  be  hereafter  noticed,  be  correct:  which  would  render 
the  one  now  under  consideration  unnecessary  and  immaterial. 
We  might,  therefore,  be  relieved  from  passing  on  this,  without 
omitting  any  duty  to  the  parties.  But  we  conceive  the  doctrine 
involved  in  the  instructiou  to  be  of  such  importance  as  to  entitle 
it  to  notice;  and  since  the  opinion  of  this  court  upon  one  part  of 
it  is  to  be  contrary,  that  we  are  not  at  liberty  to  give  to  it  the 
sanction  of  our  silence. 

To  the  former  of  those  positions  we  fully  subscribe.  If  a 
part  of  a  tract  of  land  be  covered  by  two  deeds,  and  he  who  has 
the  better  title  be  in  possession,  not  of  that,  but  of  another 
part  of  his  tract,  he  has,  by  legal  intendment,  the  actual  posses- 
sion of  the  whole,  unless  the  other  have  a  possession  within  the 
intersecting  lines.  Why?  For  the  plain  reason,  that  both 
parties  can  not,  at  the  same  time,  be  seised  of  the  same  land, 
under  their  respective  deeds;  and  therefore,  he  who  has  the  titlt 
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ia  deemed  in  the  exclusive  possession,  einoe  he  can  haye  no  ac- 
tion against  the  other  for  any  possession  by  him. 

The  same  reason  applies  with  equal  force  to  the  case  sup* 
posed  in  the  latter  branch  of  the  instructions;  from  which  this 
court  dissents.     The  error,  as  it  is  esteemed  by  us,  has  its  root 
in  an  assumption  of  fact,  which  is  not  warranted  by  the  law, 
and  is  contrary  to  a  legal  presumption.     It  assumes  that  the 
true  owner  is  not  in  possession.     Now  that  can  not  be,  unless 
another  have  the  actual  possession;   for,  by  force  of  his  title, 
he  has  constructively  the  possession  until  it  be  destroyed  by  an 
adverse  possession;  and  there  can  be  no  adverse  possession, 
against  which  the  owuer  can  not  have  an  actio  a  to  recover  the 
possession.     The  question  is,  what  sort  of  possession  in  another 
will  terminate  that  which  the  owner  has  by  construction,  so  as 
to  enable  him  to  say,  that  he  is  out  of  possession,  and  to  de* 
mand  it  from  the  other?    Certainly,  as  we  think,  it  must  be  an 
actual  possession  of  some  part  of  his  land.     If  the  possession 
be  outside  the  interference,  he  can  not  maintain  ejectment; 
for  that  can  be  done  only  by  showing  a  trespass  on  the  prem- 
ises, described  in  the  declaration,  that  is,  within  the  boundaries 
of  his  own  deed.    In  the  case  supposed  there  is  no  such  tres- 
pass; for  the  actual  possession  of  him  who  is  considered  tho 
wrong-doer,  is  admitted  not  to  be  within  the  land  of  the  other. 
It  is  not  correct  to  state,  therefore,  that  the  owner  is  out  of 
possession  because  he  is  not  actually  seated  on  any  part  of  hia 
land.     His  possession  exists  in  his  whole  tract,  until  some  part 
of  that  be  usurped  by  another,  so  as  to  oust  him  from  that  part, 
and  there  can  be  no  such  usurpation  but  by  occupation  within 
the  better  title.    In  FUirandolph  v.  Norman,  N.  C.  T.  R.  132, 
it  is  laid  down,  that  "  persons  owning  adjoining  tracts  of  land, 
which  lap  upon  each  other,  neither  being  in  the  actual  posses* 
sion  of  the  part  covered  by  botH  conveyances,  will  be  deemed 
in  possession  according  to  the  title."    Here  it  will  be  perceived, 
that,  as  being  an  immaterial  circumstance,  no  notice  is  taken 
of  possession,  on  either  side,  of  those  parts  of  the  tracts  uot  cov- 
ered by  both  deeds.     In  the  recent  case  of  Oreen  v.  Harman,  4 
Dev.  158,  the  court  took  the  rule  as  settled,  '*  that  if  there 
be  two  patentees,  the  entry  of  the  younger  on  his  own  land 
does  not  oust  the  other,  unless  it  be  on  that  part  of  the  land 
covered  by  both  titles." 

In  Dobbms  v.  Stephens,  1  Dev.  &  B.  L.  6,  it  was  I'epeated  in 
these  words: ''  If  neither  claimant  be  in  actual  possession  of  the 
land  covered  by  both  deeds,  the  seisin  is  in  the  owner,  but  if  one 


148  Oabson  v.  Bubnett.  [N.  Carolina, 

of  them  be  on  that  part,  and  the  other  not,  then  the  possession 
of  the  whole  interference  is  in  the  former."  Why?  Because 
he  can  then  be  sued  for  the  whole.  We  find  the  same  doctrine 
established  in  other  states  situated  like  our  own.  In  Kentucky 
it  was  thus  held,  in  Frimble  v.  SmUh,^  4  Bibb,  267;  and  in 
Smith  V.  Mitchell,  1  Marsh.  207.'  In  Ihlbot  v.  McGavock,  1 
Yerg.  262,  the  judges  of  the  supreme  court  of  Tennessee  admit 
it  to  be  clearly  so  at  common  law,  and  under  our  act  of  1715; 
and  the  majority  of  the  court,  in  able  opinions,  maintained  it 
as  applicable  to  a  new  statute  of  that  state,  which  enacted  that 
**  any  person  holding  seven  years'  peaceable  possession  of  land 
under  a  grant  or  deed,  shall  be  entitled  to  hold  possession,  in 
preference  to  all  other  claimants,  of  such  quantity  of  land  as 
shall  be  specified  in  his  or  her  grant  or  deed."  Notwithstand- 
ing these  last  words',  it  was  adjudged,  that  a  possession  of 
**  the  disputed  land"  was  meant;  and,  therefore,  that  where  the 
part  actually  occupied  is  not  within  the  bounds  of  the  elder 
title,  the  owner  is  not  barred.  Indeed,  it  would  be  strange,  if 
the  law  were  against  the  fact,  to  construe  an  entry  into  part  to 
which  the  party  had  right,  to  be  also  an  entry  into  another 
part  to  which  he  had  no  right;  a  construction  the  more  harsh 
and  unjust,  because  the  sole  effect  of  it  is  to  put  out  him  who 
has  the  right,  without  giving  him  any  remedy  therefor. 

The  court  further  instructed  the  jury,  that,  under  the  circum- 
stances stated  in  the  exception,  Mills  was,  in  1817,  in  the  ad- 
verse possession  of  the  tract  granted  to  Cook,  so  as  to  prevent 
the  deed  then  made  by  Burnett  from  passing  any  title  in  that 
tract  to  the  lessor  of  the  plaintiff.  To  this  instruction  several 
objections  are  taken. 

It  is  urged,  first,  that  the  entry  of  Burnett  into  any  part  of 
the  land,  covered  both  by  his  deed  and  that  to  Mills,  claiming 
the  whole,  vested  the  possession  of  the  whole  in  him,  and  de- 
termined the  possession  of  Mills,  and  that  the  acceptance  of  the 
deed  for  the  whole  from  Burnett,  by  the  lessor  of  the  plaiutiff, 
then  in  the  occupation  of  the  small  piece  on  the  north  side  of 
the  river,  is  equivalent  to  such  an  entry  by  Burnett  himself. 
This  objection  goes  much  beyond  the  claim  of  the  plaintiff  in 
the  superior  court,  and,  if  well  founded,  would  render  the  deed 
effectual  for  the  French,  as  well  as  the  Cook  tract,  which  seems 
not  even  to  have  .been  contended  on  the  trial.  We  think,  how- 
ever, that  ft  is  not  tenable  as  to  either. 

Without  considering  all  the  purposes  to  which  an  entry  of 
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the  owner  into  part  may  inure,  or  to  what  extent  an  entry  on 
a  trespasser  may  determine  his  possession,  the  court  agrees 
that  such  an  entry  so  far  reinstates  the  owner  in  the  possession, 
as,  at  the  least,  to  render  his  conveyance,  sealed  and  delivered, 
on  the  land,  valid;  and  that  it  may  be  the  same,  when  he  con- 
veys to  one  who  is  already  in  possession,  as  well  as  the  other 
trespassers,  and  claiming  adversely  to  him.  But  this  principle 
can  not  reach  a  case  in  which  the  two  possessions  supposed  are 
clearly  of  different  portions  of  the  land,  as  distinct  parcels.  The 
owner  may  be  disseised  of  one  part  of  the  same  tract  of  land  by 
one  person,  and  of  another  part  by  another  person,  each  claim- 
ing the  part  in  his  own  possession,  and  not  claiming  the  other. 
A  recovery  from  one  does  not  disturb  the  other;  much  less  will  the 
entry  upon  one  oust  the  other.  Here  Carson  and  Mills  had 
each  several  possessions  of  distinct  parcels  of  the  French  grant. 
Neither  was  answerable  for  the  wrong  of  the  other,  and  the 
owner  might  obtain  complete  redress  against  one,  without  seek- 
ing any  from  the  other.  There  was  no  entry,  in  fact,  upon 
Mills,  and  we  can  not,  without  going  beyond  the  intentions,  at 
the  time,  of  the  parties  themselves,  say  that  his  possession — as 
far  as  it  extended — ^was  legally  terminated,  or  suspended  by 
the  entry  on  Carson,  or  by  the  deed  to  liim,  while  in  possession 
of  a  particular  parcel,  under  a  different  claim.  The  only  ques- 
tion, then,  is,  how  far  Mills'  possession  legally  extended.  It 
was  a  real  posUiofudia  on  the  French  grant,  and  therefore  the 
lessor  of  the  plaintiff  undoubtedly  acquired  no  title  to  that 
part,  and  the  instruction  is  not,  upon  this  objection,  erroneous. 

We  are  then  brought  to  the  inquiry,  whether  Mills  also  had 
possession  of  the  Cook  grant,  to  which  the  instruction  is  by  its 
terms  confined.  If  he  had  not,  the  deed  to  the  lessor  of  the 
plaintiff  passed  that,  and  the  plaintiff  was  entitled  to  a  verdict, 
and,  consequently  then,  ought  to  have  a  new  trial.  There 
was  no  actual  possession  of  it,  indeed;  no  clearing  on  it  by 
Murray,  Mills,  or  any  other  person,  until  Burnett  leased  from 
Mills  in  1829. 

The  principle  on  which  his  honor  proceeded  is,  that  posses- 
sion of  part  is  the  possession  of  the  whole;  and  here  Mills  lived 
on  part  of  the  disputed  land;  that  is,  on  what  is  covered  by  both 
deeds.  We  think  the  principle  does  not  reach  this  case.  Upon 
a  reason  similar  to  that  on  which  the  preceding  objection  was 
deemed  invalid,  namely,  the  division  of  the  land  into  distinct 
parcels,  we  think  the  rule  was  misapplied  to  this  part  of  the 
case.     The  doctrine,  from  its  nature,  can  only  relate  to  an  entirt 
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thing;  a  possession  of  part  being  a  possession  of  the  whol( 
of  what?  Of  that  of  which  it  is  a  part;  and  not  of  that  which 
is  separated  from  it.  It  is  contended,  however,  that  these  tracts 
were  united  and  became  one,  because  the  same  person  owned 
both,  and  acquired  them  by  the  same  conyeyance.  Neither  of 
these  circumstances  necessarily  tends  to  such  a  conclusion,  nor  do 
they  in  conjunction.  The  law  gives  possession  to  the  owner  of 
laud  not  occupied  by  another.  But  where  the  title  is  not  derived 
by  a  conveyance,  but  is  set  up  as  constituted  by  possession,  it  must 
be  an  actual  and  not  an  ideal  possession.  Of  the  same  nature 
must  be  the  possession  of  a  trespasser,  to  render  the  deed  of 
the  owner  inoperative.  Now  the  owner  and  occupant  of  a  piece 
of  land  may  purchase  another  piece,  adjoining,  and  if  his  title 
to  it  be  good,  he  is  in  possession  without  more  doing.  Even  in 
that  case  the  several  parcels  do  not  necessarily  lose  their  distinct 
character,  and  sink  into  one  whole.  They  may  do  so,  for  many 
purposes,  if  the  owner  so  regards  them,  and  a  great  variety  of  cir- 
cumstances may  satisfy  the  mind  that  his  intention  was  the  one 
way  or  the  other,  as  giving  a  general  name,  or  cultivating  as 
one  plantation,  or  the  reverse. 

But  it  can  not  be  admitted  that  they  are  united  for  any  pur- 
pose, by  the  mere  facts  of  being  claimed  by  the  same  person, 
and  being  adjoining  to  each  other;  and  much  less,  that  they 
can  thus  become  united  to  the  prejudice  of  third  persons. 
The  purchase  simply,  or  any  declarations  of  the  purchaser,  un- 
accompanied by  acts  on  the  land,  give  no  action  to  the  owner, 
at  least  none  founded  on  his  possession,  as  continuing,  or  aa 
being  ousted.  Burnett  could  not  have  brought  ejectment 
against  Murray  for  the  Oook  land,  upon  his  purchase  of  it  in 
1802,  for  that  being  the  only  parcel  described  in  the  declaration, 
the  possession  of  the  defendant  must  be  shown  to  be  within 
that.  Although  Murray  might  have  given  a  general  name  to 
both,  under  which  both  would  have  passed  as  one  tenement 
under  his  will,  or  by  his  deed;  yet  he  did  not  occupy  any  part 
of  the  Cook  grant,  and,  for  the  reasons  before  given,  was,  con- 
sequently, not  in  possession  of  it,  so  as  to  oust  Burnett  there- 
from. Did  the  deed  to  Mills  produce  a  new  state  of  things, 
and  make  what  was  not  a  possession  in  Murray  become  a  pos- 
session in  Mills  ?  Ordinarily,  not  more  than  one  tract  is  con- 
veyed in  the  same  deed;  for  if  the  vendor  acquired  the  estate 
in  several  contiguous  parcels,  when  united  in  him,  as  to  the 
title  or  the  claim  of  title,  and  sold  together,  they  are  usually 
surveyed  together,  and  described  as  a  single  tract.    Hence  the 
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porchaser,  in  possession  of  nnj  part  of  the  land  conveyed  by 
tbat  deed,  is  said  to  be  ia  possession  of  the  whole,  and  ac- 
cording to  his  deed,  for  the  deed  professes  to  pass  but  one 
t  hi  tig.     Bat  to  make  them  one  whole,  by  force  of  a  conveyance 
of  them  to  the  same  person,  and  by  the  same  instrument,  the 
change  of  character  ought  explicitly  to  appear  in  the  convey- 
ance.    He  who  actually  succeeds  to  nothing  more  than  the 
Actual  possession  of  his  predecessor,  ought  not  to  require,  pre- 
sumptively, a  larger  actual  possession,  unless  it  be  clear  on  the 
deed,  that  he  did  not  take  the  estates  as  the  other  had  them, 
and,  therefore,  did  not  hold  them  as  he  held  them.     If  the  de- 
scription be  not  by  a  common  name,  or  by  lines  going  around 
both,  but  be  of  each  tract  as  of  a  separate  parcel,  not  stating 
«Yen  that  they  adjoin,  the  idea  of  undivided  unity  is  excluded. 
Such,  we  think,  is  the  character  of  the  deed  set  out  in  the 
'exception.     Upon  the  most  favorable  construction  for  the  de- 
fendants, it  is  but  equivocal.     It  purports  to  convey  all  the 
"tract  or  tracts,  pieces  or  parcels  of  land  lying  on  the  south 
aide  of  Green  river,  included  in  two  surveys,  to  wit:  the  first 
tract    containing    one    hundred  acres,   beginning,   etc.,   and 
granted  to  S.  French,  on  the  twenty-fifth  day  of  March,  1780: 
also  one  other  fifty-acre  tract,  beginning,  etc.,  and  granted  to 
B.  Cook,  on  the  eighteenth  day  of  November,  1801;  the  above 
tracts  supposed  to  include  by  estimation,  one  hundred  and 
fifty  acres,  more  or  less;  which  said  pieces  or  parcels  of  land, 
he,  the  said  P.  Murray,  doth  hereby  bargain  and  sell  unto  the 
aaad  John  Mills,  and  his  heirs.''    The  only  word  on  which  a 
plausible  argument  for  the  entirety  of  the  land  can  be  founded, 
is  "  tract"  in  the  beginning.    But  the  effect  of  that  is  neutral- 
ized by  those  immediately  succeeding,  *'  or  tracts,  pieces,  or  par- 
'Cels/'    These  expressions  alone  might  leave  it  doubtful  in  what 
sense  the  parties  understood  their  contract.    If  so,  it  ought 
not  to  be  taken  most  favorably  for  them  against  third  persons. 
But  that  doubt  is,  in  our  opinion,  removed  by  what  is  subse« 
quently  stated,  and  omitted,  in  the  deed.     It  proceeds  to  de- 
nominate the  land  as  '*  the  first  tract,"  and  as  '*  also  one  other 
tract;"  and  particularly  describes  each  by  its  several  boundaries, 
according  to  the  patent  for  it,  and  in  the  habendum  cl&uae  again 
calls  them  tracts,  pieces,  parcels,  and  omits  the  fact  of  their  con- 
tiguity.    There  is,  then,  nothing  in  the  deed  common  to  both, 
but  the  consideration  and  the  warranty;  which  may  as  well  be 
where  the  two  tracts  are  remote  as  where  they  adjoin.     If  they 
were,  in  fact,  remote,  the  propriety  of  this  qualification  of  the 
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rale,  that  possession  of  part  is  the  possession  of  the  whole^ 
would  be  manifest.  That  shows  that  the  whole  meant  is  that 
which  is  according  to  the  deed,  a  whole.  If  that  be  true,  it 
follows,  that,  although  they  adjoin,  yet,  if  they  be  not  de- 
scribed as  adjoining,  so  that  it  might  be  seen  that  they  were  to 
pass  as  one  entire  thing,  they  must  pass  as  distinct  parcels,  ac* 
cording  to  their  respective  boundaries;  and  the  possession  of 
one  can  not  be  the  possession  of  the  other;  for  that  would  not 
be  according  to  the  deed.  Mills  was  not  more  liable  to  the  ac- 
tion of  Burnett,  in  respect  of  the  Cook  tract,  merely  upon  his 
purchase  and  his  entry  into  the  French  tract,  than  Murray  was 
upon  his  purchase  of  the  Cook  tract,  and  previous  and  con- 
tinuing occupation  of  the  other.  In  other  words,  the  posses- 
sion of  one  tract  of  land,  as  such,  is  not  the  possession  of  an- 
other tract,  although  they  happen  to  adjoin.  There  must  be 
an  actual  occupation  of  some  part  of  each,  to  oust  their  .re- 
spective owners. 

Upon  the  construction  of  the  patent  to  Walton,  the  opinion 
of  the  court  is  against  the  plaintiff.  We  do  not  understand 
the  judge  as  laying  down  a  general  position,  that  the  call  for 
another's  line  is  to  be  disregarded,  if  it  had  not  been  marked 
and  was  to  be  ascertained  by  running  the  course  and  distance 
from  a  given  point.  We  can  not  so  understand  him,  for  if  that 
point  be  known  the  line  must  be  certain.  We  take  the  language 
with  the  context,  and  with  a  reference  to  the  case  before 
the  court;  and,  so  considered,  we  concur  in  opinion  with  his 
honor.  The  object  in  all  boundary  questions  is  to  find  some 
certain  evidence  of  what  particular  land  was  surveyed,  or  waa 
intended  to  be  conveyed.  Course  and  distance  approach  very 
nearly  to  permanent  certainty  if  any  one  of  the  termini  be 
identified,  and  that  is  the  usual  description.  But  there  may 
be  a  defect  in  the  instrument,  so  as  to  run  the  line  inaccurately; 
or  there  may  be  a  mistake  in  setting  down  the  course  and  dis- 
tance. If,  therefore,  other  things  be  called  for,  as  to  which 
there  is  less  probability  of  error,  they  shall  control  the  other 
calls.  Such  is  the  case  where  the  call  is  for  a  natural  bound- 
ary, with  respect  to  which  there  is  but  little  fear  of  mistake  at 
the  time  of  the  survey,  and  but  little  difficulty  in  identifying 
it  at  a  subsequent  period.  But  even  in  that  case,  evidence 
may  show  which  is,  for  instance,  the  stream  called  for,  or 
which  the  parties  took  to  be  that  which  they  have  given  the 
name;  though  the  necessity  for  such  evidence  seldom  arises^ 
beoause  parties  can  not  readily  fall  into  such  mistakes.     When 
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the  call  is  for  the  line  of  another,  it  has  also  heen  held  that 
course  and  distance  may  yield  to  it.  But  it  is,  ohviously,  not 
so  decisive  as  the  call  for  a  natural  houndary;  and  the  mind 
may  1>e  under  a  perfect  conviction,  from  other  circumstances, 
that  the  mistake  is  not  in  the  course  and  distance,  hut  in  sup- 
posing that  the  other  had  a  line  at  the  end  of  the  course  and 
distance.  If  that  conviction  exists,  there  ought  to  he  no  devi- 
ation from  course  and  distance. 

Such,  it  seems  to  us,  is  the  case  here.  If,  for  instance,  the 
line  he  proved,  satisfactorily  to  the  jury,  to  he  at  a  particular 
place,  and  they  can  collect  that  at  the  time  of  the  conveyance, 
in  which  it  is  called  for,  it  was  an  estahlished  line,  known  or 
reputed  to  he  there,  which  is  to  be  presumed  prima  facie,  then 
it  affords  a  ground  for  the  further  presumption  that  the  parties 
meant  to  go  to  it.  So,  if  the  call  be  for  a  particular  identified 
comer  of  the  tract.  Thus  we  understand  the  rule,  as  laid 
down  by  Chief  Justice  Taylor  in  Cherry  Y.Slade,  3  Murph.  90. 
But  if  the  jury  be  satisfied  that,  at  the  time  of  the  survey,  there 
was  no  known  line,  and  that  it  was  understood  by  the  parties 
to  be  at  a  different  place  from  what  it  turns  out  to  be,  we  think 
they  must  abide  by  the  course  and  distance.  As  evidence  upon 
these  points,  that  is,  whether  there  was  a  known  line,  and  which 
is  the  line  meant  or  understood  by  the  parties,  the  facts  that 
the  line  was  marked  or  unmarked,  that  the  corners  were  or 
were  not  previously  identified,  that  the  owner  claimed  up  to 
a  particular  line  as  his,  or  that  there  was  no  previous  claim  or 
reputation,  are  most  material.  If  the  jury  believed  upon  all 
these  points,  in  the  negative,  then  such  a  line,  although  it  can 
now  be  ascertained  mathematically,  ought  not  to  conclude; 
because  it  does  not  furnish  as  probable  and  rational  data,  for 
the  ascertainment  of  the  actual  location,  as  the  course  and  dis- 
tance. It  would  be  appealing  from  evidence,  certain  to  a 
common  intent,  to  a  thing  altogether  unknown  to  the  parties 
at  the  time.  This,  we  take  it,  was  the  meaning  of  the  charge  to 
the  jury;  and  we  deem  it  proper  in  the  particular  case.  Only 
the  first  line  of  the  French  tract  was  marked,  and  the  other 
four  were  open,  and  there  was  no  evidence  that  any  one  of  the 
four  was  known,  even  by  reputation,  or  that  any  person  lived 
on  the  land  or  claimed  to  any  particular  points.  The  line 
called  for,  if  it  be  that  now  ascertained,  can  not  be  reached  in 
any  one  of  the  methods  claimed  by  the  plaintiff,  without  adding 
greatly  to  his  quantity  of  land,  inserting  another  line  in  his 
survey  and  patent,  and  including  a  large  portion  of  the  land 
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previously  granted  to  Cook.  These  circumstances  afford  almost 
conclusive  proof  that  this  was  not  the  line  called  for,  and  that 
the  parties  believed  that  Murray  owned  the  land  between  Cook 
and  Walton,  as  laid  down  in  the  plot,  and  that  his  line  began 
at  the  termination  of  that  of  the  Harvey  patent  and  pursued 
the  same  course.  If  so,  the  call  ought  not  to  overrule  the 
other  calls,  which  are  certain  in  themselves. 

The  court  is  also  of  opinion,  that  the  plaintiff  could  not  give 
evidence  of  other  trespasses  of  the  landlord  himself.  He  did 
not  become  sole  defendant,  as  claiming  title  to  all  the  land 
mentioned  in  the  plaintiff's  declaration;  of  a  great  part  of 
which,  indeed,  the  lessor  of  the  plaintiff  was,  himself,  in  pos- 
session. But  he  united  with  Burnett  in  his  defense;  that  is, 
to  show  that  the  plaintiff  had  no  title  to  the  land  in  Burnett's 
possession.  It  might  not  be  necessaiy  in  such  a  case  to  prove 
.Burnett  in  possession  of  any  particular  place  as  against  the 
landlord;  who  admits  him  to  be  in  possession  as  his  tenant,  by 
engaging  to  defend  him.  But  it  would  be  a  surprise,  if  he 
were  called  on  to  defend  for  other  portions  of  the  land;  which 
the  plaintiff's  own  evidence  would  show  had  not  been  in  Bur- 
nett's- possession.  This  case  is,  in  this  respect,  nearly  the  con- 
verse of  that  of  Oorham  v.  Mooring,  2  Dev.  174. 

But  for  the  errors  on  the  other  points,  the  judgment  most  be 
reversed,  and  a  venire  de  novo  awarded. 

By  CouBT.     Judgment  reversed. 

Cited  in  Be(four  v.  Davis,  4  Dev.  &  R  905,  to  the  point  that  a  landlofd 
who  comes  in  to  defend  the  possession  of  his  tenant^  standi  in  the  place  of 
the  latter,  and  is  entitled  to  his  rights,  and  subject  to  his  disadvantitgea;  in 
Bynum  V.  Carter,  4  Ired.  313;  Smiih  v.  Ingram,  7  Id.  178;  Williams  v.  MHUr, 
Id.  188;  and  in  Brown  v.  PoUer,  Bnsb.  463,  to  the  point  that  where  two 
paper  titles  cover  the  same  land,  and  neither  party  has  actoal  possession  of 
the  disputed  land,  the  holder  of  the  better  title  has  constructive  possession 
thereof,  but  if  one  of  the  parties  has  actual  possession  of  the  interference,  his 
possession  ousts  the  other;  in  Cohoon  v.  Simmons,  7  Ired.  191,  to  the  point 
that  the  law  which  carries  the  possession  to  the  Jbitle,  carries  it  to  the  real 
title;  in  McDoweU  v.  Love,  8  Id.  504,  to  the  point  that  it  is  not  necessary  to 
prove  a  tenant  to  be  in  possession  of  any  particular  place  as  against  the  land- 
lord, who  admits  him  to  be  in  possession  as  his  tenant,  by  engaging  to  defend 
him;  in  King  v.  BriUain,  10  Id.  118;  and  in  Atwell  v.  AfcLure,  4  Jones,  377. 
as  holding  that  plaintifif  could  not  give  evidence  of  a  trespass  by  the  defend- 
ant, the  landlord,  at  a  place  not  in  his  tenant's  possession;  in  Luftin  v.  Cobb, 
1  Id.  409,  to  the  point  that  possession  of  several  tracts  of  land  separate,  and 
separately  described  in  the  conveyance,  does  not  constitute  possession  of 
each;  distinguished  in  Mortis  v.  Hayes,  2  Id.  95. 

Call  fob  Like  of  Another's  G&ant  will  be  disregarded,  and  the  conrw 
and  distance  pursHed,  where  such  line  is  not  marked,  or  aaoertained  by  evi- 
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dtfice:  See  Oause  v.  Perkin/f,  2  Jones,  226;  and  Mason  v.  HfeCormickf  75 
K.  G.  266,  citing  the  principal  case. 

Possession  of  Pabt  of  a  Tract  is  poBseadon  of  the  whole,  when  there  is 
no  adverse  possession  thereof:  See  Wallace  v.  MaasweUy  7  Ired.  137,  and  Le- 
noir  v.  Smith,  10  Id.  241;  also  Hammond  y.  Ridgely,  9  Am.  Dec.  522,  and 
KemaAeck  Purchase  v.  Springer^  3  Id.  227  and  note  230. 

LnvE  OF  ANOTHSA  Tract,  WHICH  IS  PsoYED,  is  to  be  followed  in  preference 
to  mere  call  for  coarse  and  distance:  Campbell  v.  Branch,  4  Jones,  314,  citing 
the  principal  case.    See  also  Bradford  v.  J9t2Z,  1  Am.  Dec.  546  and  note  548. 
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{9  Dktkbbux  h  Battle's  Law,  138.  J 

JuBGMBxm  Rbkdebxd  in  Suits  bt  Attachment  have  in  this  state  the  same 
operation  and  effect  as  those  rendered  by  the  same  courts  in  other  actions. 

JUDOMXNT  OF  GOUBT  HAVING  JURISDICTION  OF  THE  SUBJECT-MATTEB,  and  pro- 
ceeding according  to  the  conrse  of  the  common  law,  is  conclusive  until 
set  aside  or  reversed,  and  can  not  be  impeached  collaterally. 

COUNTT  GoUBTS  AKE,  IN  THIS  StATS,  GoUBTS  OF  GENERAL  JURISDICTION,  and 

their  judgments  are  entitled  to  the  faith  and  credit  of  record  evidence, 

when  the  cause  of  action  is  within  their  jurisdiction,  and  the  person  or 

thing  necessary  to  constitute  a  cause  in  court  Lb  found  and  taken  within 

the  county. 
Judgment  in  Attachment  Suit  has,  bt  the  Law  of  this  State,  the  same 

Effect  as  if  the  process  had  been  personally  served.    Such  judgment  is 

in  fact  not  in  rem,  but  personaL 
Distress  of  Debtor's  Propebtt  is  Indispensable  in  Attachment  Surra, 

in  order  to  constitute  the  cause  in  court;  and  unless  that  appears  frem 

the  record,  the  proceeding  is  ex  parte,  and  not  binding  upon  the  debtor. 
BviDKNCE  dehors  THE  RECORD  IB  NOT  ADMISSIBLE  In  such  a  suit  to  prove 

that  the  estate  attached  was  not  the  property  of  the  defendant. 
Negotiable  Securities  mat  be  Attached  as  "money  due  to  the  defend- 

ant"  in  the  attachment. 
Defects  in  the  Affidavit  do  not  Render  the  Judgment  Void,  but  are,  at 

most,  error  only. 
To  Enter  Judgment  for  a  Larger  Sum  than  the  Debt  Sworn  to,  and 

named  in  the  attachment,  is  error  for  the  excess  only. 

Ejegtmrnt  for  a  bouse  and  lot  in  Edenton.  The  lessor  of  the 
plaintifT,  after  showing  that  the  premises  in  question  had 
formerly  belonged  to  one  James  R.  Creecy,  produced  a  copy  of 
the  record  of  a  judgment  obtained  against  said  Creecy  in  the 
county  court  of  Perquimons  county,  in  favor  of  himself.  He 
further  showed  an  execution  on  said  judgment,  a  sale  by  the 
sheriff,  and  a  sheriflfB  deed  to  himself  as  purchaser.  The  record 
of  the  judgment  showed  that  it  was  founded  on  an  original  at« 
tachment,  issued  by  a  justice  of  the  peace  of  said  county,  on  an 
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afBdavit  of  the  plaintiff  stating  *'  that  James  B.  Creecy  is  justly 
indebted  to  him  in  the  sam  of  two  thousand  two  hundred  and 
forty-eight  dollars  sixty  cents,  due  by  promissory  note;  that 
the  said  James  B.  Creecy  hath  so  removed  himself  out  of  the 
county  or  so  absconds  or  conceals  himself,  that  the  ordinary 
process  of  the  law  can  not  be  served  on  him."  The  sheriff  re- 
turned the  attachment  with  an  indorsement  that  he  had  levied 
it  upon  money  in  the  hands  of  J.  C.  Skinner,  due  by  note  from 
him  to  Creecy,  and  that  he  had  summoned  Skinner  as  garnishee 
according  to  law.  Upon  the  return  of  the  attachment  the  gar- 
nishee filed  a  garnishment,  in  which  he  stated,  among  other 
things,  that  the  promissory  note  was  payable  to  one  Tredwell, 
and  had  been  paid  over  to  Creecy,  but  whether  assigned  or  in- 
dorsed by  the  payee  or  not,  the  afiBant  knew  not;  that  about  two 
days  before  Creecy  left  Edenton  he  promised  afiSant  that  he 
would  surrender  the  note  to  said  J.  C.  Skinner  for  the  benefit 
of  this  affiant,  but  the  affiant  knew  not  where  the  note  then 
was,  nor  what  Creecy  afterwards  did  with  it.  At  the  return  of 
the  attachment,  judgment  by  default  was  entered,  and  an  order 
made  for  publication  for  two  months.  At  the  next  term  the 
court  condemned  the  property  attached  and  rendered  a  final 
judgment  against  Creecy,  and  also  against  the  garnishee  for 
the  sum  due  on  the  note.  On  the  judgment  against  Creecy, 
execution  issued,  upon  which  the  house  and  lot  in  question 
were  sold,  and  the  plaintiff  became  the  purchaser.  It  appeared 
from  the  evidence  that  Creecy  was  not,  at  the  time  when  he  left 
the  state,  an  inhabitant  of  Perquimons  county,  but  a  resident  of 
Edenton  in  the  county  of  Chowan.  The  other  facts  sufficiently 
appear  from  the  opinion. 

Badger,  for  the  lessor  of  the  plaintiff. 

Iredell  and  Devereux,  for  the  defendant. 

EuFFiN,  C.  J.  The  particular  ground  on  which  his  honor 
held  the  judgment  in  the  suit  by  attachment  to  be  void,  and 
that  the  lessor  of  the  plaintiff  derived  no  title  by  his  pur- 
chase ut  the  execution  sale,  is,  that  Creecy,  as  shown  by  evi- 
dence, had  not  lived  in  Perquimons,  but  was  a  resident  of 
Chowan  for  several  years  before,  and  up  to  the  time  at  which 
he  absconded;  and  that  the  plaintiff,  in  that  suit,  stands  affected 
by  every  irregularity  in  the  process,  and  the  subsequent  pro- 
ceedings thereon.  The  record,  however,  states  other  exceptioui 
taken  by  the  defendant  to  the  validity  of  that  judgment,  and 
bia  counsel  here  have  relied  on  several  of  them,  and  urged  as  a 
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general  proposition,  that  attachments  are  not  known  to  the 
common  law,  and  are  in  derogation  of  the  common  right  of 
every  person  who  is  to  be  affected  by  judicial  proceedings  to 
have  persoual  notice,  and  the  opportunity  of  making  a  full  de- 
fense; and,  therefore,  that  a  proceeding  by  attachment  is  not 
valid  to  any  purpose,  unless  the  directions  of  the  statutes  be  in 
all  respects  observed. 

The  court  is  not  insensible  to  the  injustice  that  may  be  done, 
and,  we  believe,  is  frequently  done  here  and  in  other  states, 
and  especially  to  non-residents,  in  suits  commenced  by  this 
process;  by  which  the  seizure  of  a  trifling  article  founds  a  case 
for  the  recovery  of  a  large  demand;  but  we  think,  that  we  ore 
now  obliged  to  hold,  that  such  judgments  rendered  in  this  state 
have  the  same  operation  and  effect  here,  as  those  rendered  by 
the  same  courts  in  other  actions  have. 

The  whole  argument  on  the  part  of  the  defendant  has  been 
met  in  limine  by  an  objection  from  the  other  side,  that  if  the 
judgment  be  void,  it  can  be  avoided  only  by  the  defendant 
therein;  and  that  it  can  not  be  deemed  so  entirely  null,  that 
the  present  defendant,  without  showing  any  connection  between 
him  and  Creecy,  can  allege  it.  This  position  is  not  without 
force,  nor  entirely  destitute  of  authority.  If  Creecy,  knowing 
the  debt  to  be  just,  submits  to  the  sale  of  his  property  under 
it,  a  mere  wrong-doer,  one  having  no  color  of  right,  ought  not 
to  gain  the  possession,  and  defy  the  purchaser.  If  it  be  not  so 
absolutely  nugatory,  that  Skinner  can  treat  his  judgment  as 
null,  and,  saying  that  his  original  cause  of  action  is  not  merged 
in  it,  bring  a  new  action  thereon,  it  would  seem  that  third  per- 
Bons  ought  not  to  set  the  judgment  at  naught.  We  know  that 
in  England  the  slightest  steps  are  fatal  to  outlawries,  and  they 
are  reversed  upon  objections  in  which  there  is  neither  sense  nor 
reason,  as  Mr.  Justice  Buller  said  in  Bex  v.  Almon,  5  T.  B.  202. 
Indeed,  those  on  mesne  civil  process  are  set  aside,  of  course, 
upon  the  party's  appearing  and  putting  in  bail,  as  in  our  attach- 
ments— ^both  being  designed  to  compel  an  appearance.  Yet  in 
Bymands  v.  Parmiler,  1  W.  Bl.  20,  where  process  was  sued 
against  two  on  a  joint  contract,  and  one  of  them  was  prosecuted 
to  outlawry,  and  the  plaintiff  declared  against  the  other  alone, 
the  latter  was  not  allowed  to  plead  the  illegality  of  the  outlawry, 
and  insist  thereon  that  the  plaintiff  could  not  come  against  him 
alone:  for,  said  Lee,  0.  J.,  it  is  not  void,  but  voidable  at  the 
instance  of  the  party  himself,  and  a  stranger  shall  not  demand 
of  the  court  to  pronounce  the  outlawry  null. 
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But^  as  upon  another  trial  the  defendant  might  show  some 
interest  in  himself,  and  in  that  event  this  point  would  not  be 
decisive  of  the  rights  of  the  parties,  the  court  has  considered 
the  others  made  in  the  argument. 

The  general  rule  has  not  been  questioned  bj  the  defendant's 
counsel,  that  the  judgment  of  a  court  having  jurisdiction  of  the 
subject-matter,  and  proceeding,  according  to  the  course  of  the 
common  law,  by  declaration,  plea,  issue,  trial  by  jury,  and  judg- 
mentof  record,  can  not  be  collaterally  impeached,  but  until  it  be 
set  aside  by  the  same  court,  or  reversed  in  a  superior  tribunal,  is 
conclusive.  Such  is,  unquestionably,  the  general  rule  of  law. 
The  reason  is,  that  the  judgment  itself  is  evidence  of  the  right 
determined  in  it,  or  debt  recovered;  and  is  evidence  so  high, 
that  the  denial  of  the  right  can  only  be  made  in  the  form  of  a 
plea  denying  the  existence  of  the  record  alleged.  The  princi- 
ple applies  to  all  courts  to  which  a  writ  of  error  runs  from  a 
higher  court,  or  from  which  an  appeal  lies  to  a  higher  court, 
which  itself  proceeds  according  to  the  common  law;  because 
these  are  adequate  remedies  for  any  error.  As  to  inferior  tri- 
bunals, or  those  having  a  special  and  peculiar  jurisdiction,  it  is 
otherwise.  Their  improper  acts  may  in  some  instances,  be  re> 
strained  in  their  progress,  by  prohibitory  writs  from  the  court 
of  general  superintending  powers;  or  in  others,  may  be  cor- 
rected by  having  their  proceedings  brought  up  by  certiorari 
and  quashed;  and,  in  yet  others,  may  be  questioned  by  plea. 
But  we  are  not  aware  of  any  instance  in  which  the  subject-mat* 
ter  is  within  the  jurisdiction,  and  a  cause  is  once  constituted  in 
a  court  of  record,  that  the  judgment  is  not  conclusive  between 
the  parties,  or  any  other  plea  is  admissible,  except  niU  tid 
record;  and  that  without  regard  to  the  process  by  which  the 
action  was  commenced. 

The  judgment  here  is  for  a  certain  sum  of  money;  and  to 
raise  the  same  the  premises  in  dispute  were  sold  under  execu- 
tion. Had  the  court  power  to  pronounce  such  a  judgment  in 
any  case;  and  had  it  jurisdiction  of  the  cause  of  action  in  this 
case  ?  It  is  insisted,  that  the  county  court  of  Perquimons  had 
not  jurisdiction,  because  Creecy  had  not  resided  there,  and  the 
authority  to  a  justice  of  the  peace  to  issue  an  attachment  is 
restricted  to  one  against  the  estate  of  a  person  absconding  frozr 
his  own  county.  By  the  twenty-fifth  and  twenty-seventh  section! 
of  the  act  of  1777  (Bev.  Code,  115),  provision  is  made  relative 
to  attachments  in  the  superior  courts.  Any  justice  of  the  peace 
is  authorized  to  issue  them,  as  well  as  the  judge  of  the  superioi 
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court,  returnable  to  the  court  where  the  suit  is  cognizable; 
which  must  mean  Buch  of  the  courts  as  would,  according  to 
other  parts  of  the  act,  have  jurisdiction  over  the  persons,  if  the 
process  had  been  personally  served — in  which  last  case,  the 
defendant  has  a  plea  in  abatement,  if  neither  he  nor  the  plaintiff 
live  in  the  district.  The  sixty-fifth  section  is  that  which  pro- 
vides for  suits  by  attachments  to  the  county  court;  and  it 
authorizes  every  justice  of  the  peace  of  the  county  courts,  upon 
complaint  made  for  any  debt  or  damage  cognizable  in  the 
county  courts  of  pleas  and  quarter  sessions  in  this  state,  to 
grant  an  attachment  against  the  estate  of  any  person  removing 
out  of  the  county  privately,  returnable  to  the  court  of  such 
county,  observing  the  rules  appointed  for  those  returnable  to 
the  superior  courts. 

We  agree  in  the  observation  of  Chief  Justice  Taylor,  in  the 
SUUe  Bank  v.  Hinton  and  Brame,  1  Dev.  397,  that  there  is  no 
law  in  the  statute  book  which  more  imperiously  demands  a 
strict  construction,  than  the  attachment  law;  and  very  trivial 
objections  to  the  process  and  to  the  jurisdiction,  as  to  the  per- 
sons, and  the  like,  are  to  be  listened  to,  if  brought  forward  at 
the  proper  time.  We  also  entertain  no  doubt,  that  the  court 
of  '^  such  county,"  to  which  the  writ  is  to  be  made  returnable 
according  to  the  sixty-fifth  section,  is  ''the  county"  of  the 
justice,  and  *'  the  county"  out  of  which  the  debtor  has  removed 
or  is  removing  privately;  and  if  the  case  rested  at  the  process, 
and  the  question  concerned  its  regularity,  it  would,  we  think, 
be  against  the  plaintiff;  but  it  does  not.  The  question  now 
concerns  the  effect  of  the  judgment  for  the  debt — that  "  debt 
being  cognizable  in  the  county  courts  of  this  state."  As  we 
conceive,  the  jurisdiction  of  suits  by  attachment  is  not  specially 
delegated  to  a  particular  court  in  a  particular  case,  and  in  that 
only;  but  that  process  is  given  instead  of  the  capias  to  all 
courts,  to  enable  them  to  exercise  their  jurisdiction  over  the 
subject-matters  generally  which  are  within  their  jurisdiction. 
The  subject  of  this  suit  is  a  debt,  and  is  within  the  jurisdiction  of 
the  county  courts.  By  the  acts  of  1777  (Rev.  Code,  115,  sec.  5Q), 
and  1785  (Bev.  Code,  233),  the  county  courts  are  made  courts  of 
record,  with  general  jurisdiction  to  try  and  determine  actions 
of  debt  and  all  causes  whatsoever  at  the  common  law,  with  cer- 
tain specified  exceptions.  The  jurisdiction  is  not  limited  to  causes 
of  action  arising  in  the  county.  But  they  can  not  issue  original 
process,  running  out  of  their  own  county,  though  subpcBnaa 
and  final  process  from  them  may  run  into  any  part  of  the  state. 
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The  reairiction  upon  their  process  seems  necessarily  to  limit 
their  jurisdiction  to  cases  in  which  the  original  process  is 
served  in  their  county,  but  that  seems  to  be  the  only  restriction 
upon  their  jurisdiction.  As  to  the  subject-matter,  it  is  as  ex- 
tensive as  it  can  be.  When,  therefore,  the  person  or  the  things 
which  it  is  necessary  to  have  before  the  court  in  order  to  con- 
stitute a  cause  in  court,  is  found  and  taken  within  the  county, 
the  cause  is  then  constituted;  and  if  the  matter  be  within  the 
cognizance  of  the  court,  the  judgment  rendered  thereon  is  en- 
titled to  the  faith  iind  credit  of  record  evidence. 

Its  efiScacy  can  not  be  impugned  by  the  allegation  that  another 
court  had  concurrent  jurisdiction  of  the  subject-matter,  and 
that  the  defendant  had  a  right  to  have  the  cause  tried  in  such 
other  court.  That  is  not  an  objection  of  the  total  want  of 
jurisdiction;  which  every  court  must  take  notice  of,  becaose 
that  renders  any  adjudication  null;  but  it  is  an  objection  to  the 
exercise  of  the  jurisdiction  between  the  particular  parties^ 
upon  the  ground  of  a  provision  in  the  law  for  their  con venience, 
and  is  therefore  to  be  brought  to  the  notice  of  the  court  by 
putting  the  fact  on  the  record  by  plea.  The  distinction  la 
between  the  entire  want  of  jurisdiction,  which  no  consent  of 
the  parties  can  confer,  and  a  general  jurisdiction,  except  in 
particular  cases,  or  between  particular  persons,  in  which  the 
exception  must  appear  upon  objection  made.  A  familiar  ex- 
ample is  furnished  in  the  clauses  of  the  act  of  1777,  which 
prescribe  in  what  superior  courts  suit  shall  be  brought;  but  if 
brought  otherwise,  advantage  can  only  be  taken  by  plea  in 
abatement.  So,  in  the  case  before  us — all  county  courts  have, 
by  one  general  provision,  jurisdiction  of  debts  at  common  law. 
That  is  not  cut  down  to  a  special  jurisdiction  by  another  partio- 
ular  provision  giving  jurisdiction  of  debts  in  a  certain  case  to 
a  particular  court;  for  in  each  court  the  trial  is  in  the  same 
mode,  the  right  determined  upon  the  same  rule  as  to  the  law, 
and  as  to  the  nature  and  extent  of  the  proof.  Such  a  provision 
is  therefore  merely  for  the  ease  of  the  party;  and  consequently 
must  be  availed  of  either  in  the  progress  of  the  cause,  or  per- 
haps, in  some  cases,  by  way  of  reversal,  and  not  by  averment 
of  the  excess  of  jurisdiction.  In  the  particular  case  before  us, 
although  the  afBdavit  does  not,  the  attachment  itself  purports 
to  state  that  Creecy  had  absconded  from  Perquimons  county; 
and  it  would  be  exceedingly  difficult  to  find  a  ground  upon 
which  the  record  can  be  contradicted  as  to  that  fact  by  evidence 
in  pais.    But  the  othiar  is  a  sufficient  answer,  namely,  that  the 
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caase  of  action  was  within  the  jurisdiction  of  the  court,  and 
there  was  no  objection  from  the  defendant. 

It  is  said,  however,  that  in  this  respect  attachments  differ 
from  other  suits;  because  the  defendant  is  not  served  with 
process,  and  may  not  appear,  and  when  he  does  not  appear, 
can  not  be  considered  as  waiving  anything.  The  argument 
may  be  properly  urged  for  reversing  a  judgment  in  attachment 
for  errors  the  party  is  deemed  to  have  waived  by  appearing,  and 
pleading  in  bar,  or  to  be  cured  by  having  a  verdict  found 
against  him.  It  is  also  forcible  against  the  policy  of  giving 
efficacy  to  an  adjudication  rendered  in  the  party's  absence,  and 
without  notice;  or  at  all  events  beyond  the  condemnation  of  the 
thing  attached.  The  mischief  is  in  giving  full  effect  to  such  a 
judgment,  how  regular  soever  may  have  been  the  observance  of 
the  rules  for  prosecuting  the  suit,  rather  than  in  allowing  it 
when  some  of  those  rules,  as  to  the  manner  of  proceeding,  may 
have  been  overlooked.  But  if  the  legislature  thinks  it  proper 
to  enact  that  such  a  judgment  shall  have  the  operation  of  judg- 
ments in  actions  commenced  by  original  process  personally 
served,  the  statute  is  to  be  quarreled  with,  but  not  the  court  for 
giving  credence  to  the  record.  Such,  we  think,  is  our  statute 
law.  The  judgment  is  not  in  rem,  but  personal.  The  act  goes 
on  the  idea  that  seizing  property  and  advertisement  would  give 
notice,  and  therefore  they  are  made  to  constitute  notice.  Con- 
sequently, if  the  party  will  not  or  does  not  appear,  it  is  treated 
AS  his  default;  and  judgment  is  entered  against  him  personally* 

By  the  twenty-third  section  of  the  court  law,  judicial  attach- 
ments in  the  superior  courts  are  given;  and  it  is  provided  that 
the  goods  attached,  unless  replevied,  shall  remain  in  the  cus- 
tody of  the  sheriff  until  final  judgment,  and  then  be  disposed 
of  in  the  same  manner  as  goods  taken  in  execution  on  a  writ  of 
/teri/acias;  and  that  if  the  judgment  be  not  satisfied  by  the 
6ale  of  the  goods  attached,  the  plaintiff  may  have  execution  for 
the  residue.  The  twenty-fifth  section  gives  original  attach- 
ments in  the  same  courts,  and  the  same  proceedings  are  di- 
rected to  be  had  thereon  as  on  judicial  attachments.  Among 
the  rules  prescribed  for  the  county  courts  by  the  seventy-third 
section,  the  declaration  is  to  be  served  on  the  defendant  or  his 
attorney  five  days  before  court,  and  filed  on  the  first  day  of 
the  term,  or  at  the  calling  of  the  cause.  The  service  of  it  is 
dispensed  with  in  the  seventy-first  section  in  judicial  attach- 
ments, thereby  givep  in  the  county  courts  "  to  enforce  appear- 
ftnce,''  and  it  is  provided,  that  if  the  sheriff  shall  return  the 
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writ  executed,  the  plaintiff  shall  file  his  declaration  according^ 
to  the  rules  of  the  court,  and  proceed  as  in  other  cases.  "Rj 
the  sixty-fifth  section  original  attachments  are  likewise  giYeu 
in  the  county  courts  for  any  debt,  or  damage  cognizable  therein, 
and  the  like  judgment,  remedy,  relief,  and  proceedings  shall 
be  had  thereupon,  as  in  like  cases  are  gran  table  in  the  superior 
court.  This  language  is  explicit,  that  he  who  sues  by  attach- 
ment is  to  declare  for  his  debt  as  at  common  law,  and  to  re* 
cover  a  judgment,  not  against  the  thing,  but  against  the  de* 
fendant,  also  as  at  common  law.  Accordingly,  it  has  been 
held,  that  the  plaintiff  is  not  restricted  to  a  judgment  of  con- 
demnation and  a  venditioni  exponas^  but  may  issue  &Jier%  facias 
against  the  estate  generally  of  the  defendant:  Amyett  v.  Bach- 
houae^  8  Murph.  63.  English  v.  Reynolds,  N.  C.  T.  B.  92,  was  an 
action  of  debt  for  a  balance  due  on  such  a  judgment  after  a 
sale  of  the  property  attached,  and  the  question  was  made, 
whether  the  record  was  evidence,  and  if  so,  whether  it  waa 
prima  facie  or  conclusive;  and  the  court  held  it  to  be  conclu- 
sive; in  other  words,  that  nul  liel  record  was  the  only  plea. 

In  the  cases,  yet  nearer  to  the  passing  of  the  act,  of  HaugkUm 
V.  AUen^  Conf.  157,  and  Bickerstaff  v.  Bellinger^  Id.  299,  it  waa 
laid  down,  that  our  attachments  were  not  like  those  founded 
on  the  local  custom  of  London,  but  were  governed  by  our  own 
statutes  as  general  laws,  and  that  the  judgments  in  them  were  ta 
be  reviewed  by  writ  of  error,  as  the  judgments  of  courts  pro- 
ceeding according  to  the  course  of  the  common  law.  More 
recently,  in  Swaim  v.  Fentress ^  4  Dev.  601,  upon  a  certiorari  the 
superior  court  had  superseded  the  judgment  of  the  county 
court  in  an  attachment  as  being  void  for  certain  errors  and 
irregularities;  but  this  court  reversed  the  decision,  upon  the 
ground,  amongst  others,  that  the  record  could  only  be  brought 
up  to  be  examined  upon  the  matter  of  law  by  writ  of  error,  and 
that  it  could  not  be  quashed.  We  then  thought  that  we  were 
obliged  to  look  at  the  judgment,  as  that  of  a  court  of  record, 
proceeding  according  to  the  course  of  the  common  law.  In 
fine,  to  impeach  it,  by  plea  or  evidence,  when  the  defendant  has 
either  appeared,  or  when  the  cause  has  been  constituted  in 
court,  as  contemplated  in  the  act,  by  a  seizure  of  property  and 
notice,  instead  of  a  capias  or  personal  summons,  could  be 
allowed  only  upon  the  ground,  that  the  legislature  have  not  the 
power  of  dispensing  with  the  personal  service  of  process,  and 
that  the  act  is  unconstitutional;  a  position  not  taken  at  the  bar^ 
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and  in  view  of  the  statute  books  of  the  American  states,  it  can 
not  be  supposed  that  it  will  be  taken. 

It  has  been  further  iDsisted,  that  the  judgment  is  a  nullity, 
because  the  attachment  was  not  served  on  the  property  of 
Greecy.  If  such  be  the  fact,  and  it  can  be  seen  on  the  record,, 
the  court  has  no  hesitation  in  expressing  an  assent  to  the  con- 
clusion. It  is  of  the  substance  of  the  justice  due  to  a  defend- 
ant, that  he  should  have  notice  of  the  action.  So  much  is  held 
out  to  him  in  this  statute.  But  a  distringas  can  not  give  the  notice » 
unless  a  distress  be  made;  and  therefore  it  is  essential,  in  what- 
ever court  the  suit  be  brought,  whether  it  be  one  of  uuiversaU 
as  well  as  one  of  the  most  limited  jurisdiction;  for  the  question 
is  not,  whether  there  be  a  judge,  but  whether  there  are  allega- 
tions between  these  parties,  on  which  there  can  be  an  adjudica- 
tion. A  record  is  not  evidence,  except  of  its  own  existence, 
between  any  persons  but  those  who  are  parties  to  the  proceed- 
ing stated  in  it,  or  their  privies.  If  the  proceeding  be  not  in 
renif  and  there  be  no  parties,  there  can  be  no  adjudication;  and 
it  can  appear  that  persons  were  made  parties,  only  when  the 
record  states  their  appearance  in  court,  or  the  official  service 
of  the  process  of  the  court.  This  seems  to  be  a  first  principle, 
not  needing  the  support  of  an  authority,  but  it  is  stated  in 
Pearson  v.  Neabil,  1  Dev.  815  [17  Am.  Dec.  669],  Armstrong  v. 
Earshaw,  Id.  187,  and  While  v.  Alberison,  8  Id.  341.'  As  ap- 
plied to  attachments,  it  renders  indispensable  a  distress  of  the 
debtor's  property,  in  order  to  constitute  the  cause  in  court; 
and  unless  that  appear  of  record,  the  proceeding  is  ex  parte, 
and  not  binding  on  the  debtor.  In  Amyett  v.  Backhouse^  it  is 
said,  that  the  only  effect  of  issuing  the  attachment,  and  having 
it  levied,  is  to  give  the  court  jurisdiction,  whereby  judgment 
may  be  obtained.  There  is,  perhaps,  an  inaccuracy  in  the  use 
of  the  term  jurisdiction,  for  the  defect  is,  that  the  court  has  no 
person  or  cause  before  it.  But  the  inaccuracy  is  no  wise  ma- 
terial to  the  present  inquiry. 

In  Haughion  v.  AUen  it  was  held  that  a  garnishee  was  entitled 
to  a  writ  of  error  on  the  judgment  against  him,  although  the 
effect  might  be  to  reverse,  or  reduce  to  a  nullity  the  judgment 
against  the  defendant  in  the  attachment;  and  it  was  further 
held  that  such  would  be  the  consequence  if  the  attachment  was 
served  only  in  the  hands  of  the  garnishee.  The  two  judgments 
were  considered  as  so  connected,  that  one  could  not  exist  with* 
oat  the  other;  for  unless  the  plaintiff  find  property  in  the  hands 
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of  the  garnishee,  he  can  not  have  judgment  against  the  defend- 
ant; and  if  the  judgment  against  the  garnishee  be  reversed, 
there  is  nothing  then  to  support  the  principal  judgment,  which 
must  fall  of  course,  each  part  being  essentially  necessazy  to  the 
other.  In  Armstrong  v.  Harshaw,  several  attachments  were 
served  on  a  parcel  of  corn  supposed  to  belong  to  Harshaw;  and 
upon  a  sale  of  it,  by  order  of  the  court,  it  did  not  produce 
enough  money  to  satisfy  the  prior  attachments;  and  there  was 
nothing  left  applicable  to  the  plaintiff's  demand;  yet  the  plaint- 
iff proceeded  afterwards  in  his  suit,  and  took  judgment,  and 
then  brought  an  action  of  debt  on  it  in  this  state.  It  was  ad- 
judged againt  the  plaintiff  upon  nul  tiel  record  upon  the  ground 
that  there  could  be  no  judgment  against  the  defendant,  as  he 
was  not  a  party  to  the  proceeding.  Indeed,  it  is  probable  thai 
the  proviso  to  the  thirtieth  section  of  the  act,  which  forbids 
judicial  process  (including,  of  course,  final  process,  as  well  as 
that  issued  pending  the  suit)  to  be  issued,  unless  grounded  on 
an  original  attachment,  or  unless  the  leading  process  be  exe- 
cuted on  the  defendant  when  in  the  state,  has  this  point  in  its 
purview.  It  is  clearly  intended  that  there  should  be  service  of 
the  writ,  on  the  person  or  the  property;  and  therefore  we  think 
the  judgment  null,  unless  the  record  shows  service,  either  of 
the  one  kind  or  the  other,  or  an  appearance. 

We  are,  however,  further  of  opinion,  that  evidence  dehors 
the  record,  is  inadmissible  to  establish,  as  a  fact,  that  the  es- 
tate attached  was  not  the  property  of  the  defendant.  Such 
evidence  is  not  relevant  to  the  only  issue  that  can  be  joined  in 
an  action  on  the  judgment,  namely,  nvl  del  record,  11  ad- 
dressed to  the  jury,  it  would  contradict  the  record,  when  that 
shows  that  the  court  had  found  and  condemned  the  thing,  as 
the  property  of  the  defendant;  which  interlocutory  judgment 
is  as  much  between  the  parties,  and  as  conclusive,  while  it 
stands,  as  that  finally  rendered  for  the  debt.  The  service  on 
the  property,  as  stated  in  the  record,  stands  on  the  same  ground 
as  appearance  or  personul  service  of  process,  therein  appearing, 
against  which  no  averment  can  be  made  collaterally.  A  mis- 
take of  the  court  in  either  respect,  is  error  of  judgment,  as  to 
the  fact  or  the  law;  and  like  other  errors  of  a  like  kind,  it  must 
be  investigated  and  corrected,  directly,  and  not  incidentally. 
If  the  record  show  that  there  was  a  distress  of  a  particular 
thing,  and  that  it  was  not  the  property  of  the  defendant,  or 
was  legally  applied  to  satisfy  other  persons,  so  that  no  part 
thereof  could  be,  or  was  condemned  to  the  use  of  the  plaintiff^ 
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or  that  the  garnishee  declared  that  he  had  no  estave  of  the  de« 
fendant^  and  was  not  indebted  to  him,  and  yet  the  coart  there- 
upon should  give  a  judgment  against  the  defendant,  it  would 
be  void,  because  there  was  nothing  before  the  court  on  which  it 
could  act.  .  It  has  been  contended  that  such  is  the  case  before 
us.  The  garnishee  declared,  at  August  term,  1829,  that  he 
was  indebted  to  Oreecy  in  the  sum  of  two  hundred  and  twelve 
dollars;  and  at  the  next  term,  the  court  condemned  that  sum 
to  answer  the  plaintifiTs  recovery.  In  a  subsequent  part  of  the 
garnishment,  it  is  stated,  that  the  debt  was  due  by  bond  or 
note,  not  payable  to  Creecy,  but  to  another  person,  and  it  is 
expressly  left  uncertain  whether  it  had  been  indorsed  to  him  or 
not,  and  whether  or  not  it  had  been  indorsed  by  him;  though 
it  appears  that  he  was  the  holder  of  the  note,  and  claimed  it, 
and  had  promised  to  pass  it  to  the  plaintiff,  in  part  of  his  debt. 
Upon  this  state  of  facts,  several 'objections  have  been  taken  by 
the  defendant. 

It  is  first  saidy  that  supposing  the  note  to  have  been  assigned 
to  Creecy 9  it  is  a  negotiable  instrument,  and  for  that  reason,  the 
debt  is  not  the  subject  of  attachment,  and  therefore  Creecy 
was  not  in  court.  Attachments,  upon  their  face,  run  against 
"  the  estate"  of  the  defendant;  but  the  twentieth  section  of  the 
act  provides,  that  they  may  be  served  in  the  hands  of  a  person 
supposed  to  be  '' indebted"  to  the  defendant,  and  that  such 
person  shall  declare  on  oath,  what  he  or  any  other  person,  to 
his  knowledge,  is  indebted;  and  this,  by  the  act  of  1794  (Bev. 
Code,  424),  is  extended  to  debts  payable  at  a  future  day ;  and  the 
court,  upon  the  appearance  aud  examination  of  the  garnishee, 
is  required  to  enter  up  judgment,  and  award  execution  against 
him,  "  for  all  sums  of  money  due  to  the  defendant  from  him." 
These  terms  embrace  eveiy  debt,  whether  due  by  bond  or  other- 
wise; and  in  practice,  those  due  upon  negotiable  securities 
have  been  attached  as  well  as  others.  If  the  instrument  was 
assigned  before  process  of  attachment  sued,  and  the  garnishee, 
in  ignorance  of  it,  confess  the  debt  in  his  garnishment,  what  is 
to  be  the  effect  as  between  the  garnishee  and  the  assignee,  has 
not,  we  believe,  been  as  yet  decided;  nor,  in  case  the  assignee's 
right  is  to  be  preferred,  whether  the  garnishee  and  the  defend- 
ant, or  either  of  them,  may  not,  by  some  legal  proceeding,  and 
what,  put  the  fact  of  the  previous  assignment  on  the  record,  so 
as  to.  protect  the  garnishee  from  a  double  payment,  and  re- 
verse the  judgment  against  the  defendant,  by  reason  that  none 
of  his  effects  were,  in  truth,  distrained.    We  give  no  opinion 
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upon  those  questions,  because  they  do  not  concern  the  present 
case.  Here  no  assignment  by  Oreecy  appears  in  the  record;  and 
if  the  note  had  been  indorsed  to  him,  the  debt,  legally  as  well 
as  equitably,  belonged  to  him,  and  was  therefore  the  subject  of 
attachment. 

It  is  next  said,  that  no  indorsement  to  Creecy  appears,  and 
therefore  he  could  have  no  legal  interest,  which  aloue  is  liable 
to  attachment.  It  might,  perhaps,  be  a  su£Scient  answer  to 
this,  to  say,  that  everything  consistent  with  the  express  decla- 
rations in  other  parts  of  the  garnishment,  is  to  be  presumed, 
to  support  the  judgment,  on  the  distinct  acknowledgment  in 
the  beginning  of  it,  of  a  debt  from  the  garnishee  to  Creecy; 
and  therefore,  although  the  note  may  not  have  been  indorsed, 
that  the  garnishee  had  expressly  promised  Creecy  to  pay  him, 
as  the  holder  and  equitable  owner  of  the  note— especially  as  it 
appears,  that  the  note,  and  tlie  payment  of  it,  had  been  the 
subject  of  arrangement  between  them.  But  a  clear  answer  to 
it,  as  an  objection  in  this  cause,  consists,  as  we  suppose,  in  the 
judgment  of  condemnation  in  the  record;  which  operates  like 
other  judgments,  until  it  shall  be  reversed  at  the  instance  of 
Creecy,  or  the  garnishee. 

The  same  is  likewise  true  of  the  other  objection,  that  the  debt 
attached  was  entered  as  a  credit  on  the  note  sued  on.  It  has 
this  memorandum  at  the  foot  of  it:  "Jo.  C.  Skinner's  note  to 
be  deducted;"  and  the  garnishee  deposed  that  Creecy  promised 
him  that  he  would  pass  his  note  to  the  plaintiff.  The  court 
nevertheless  condemned  the  debt  as  the  property  of  Creecy; 
and  that  judgment  remains  in  full  force — which  compels  us  to 
Tegard  it  in  like  manner.  We  may,  however,  observe  upon  this 
part  of  the  case,  that  nothing  appears  that  induces  us  to  think 
the  judgment  erroneous.  The  memorandum  does  not  identify 
the  debt,  and  is  not  in  the  nature  of  a  credit  or  entry  of  pay- 
ment which  would  have  specified  the  sum.  It  is  rather  evi- 
dence of  an  executory  agreement  or  understanding,  that  the 
creditor  should  or  would  take  J.  C.  S.'s  note  in  part  payment. 

Having  thus  disposed  of  the  principal  objections,  it  seems 
scarcely  necessary  to  go  through  the  others  particularly.  The 
third,  fifth,  and  sixth  exceptions  were  given  up,  as  not  amount- 
ing to  error  or  irregularity.  The  defects  in  the  affidavit  could 
at  most,  be  error  only;  and  perhaps  not  that,  since  the  total 
leant  of  the  affidavit  is  matter  of  abatement  by  the  twenty-sixth 
section  of  the  act.    That  the  judgment  is  for  a  larger  sum  than 
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the  debt  sworn  to,  and  mentioned  in  the  attachment,  is  error 
for  the  excess  only:  Dowd  v.  SeaweU^  3  Dey.  185. 

Bat  it  has  been  further  contended,  and  of  that  opinion  was 
his  honor,  that  although  a  stranger  purchasing  at  the  sale  might 
not  be,  yet  the  plaintiff  in  attachment  is  affected  by  any  irregu- 
larity in  suing  out  the  writ,  or  in  any  of  the  subsequent  pro- 
ceedings; and  that  the  court  may  look  into  them  to  see  if  they 
have  been  according  to  law.  We  think  this  is  a  misapplication 
of  a  doctrine  which  is  sound  in  itself,  when  properly  under* 
stood.  It  is  true  that  the  party  is  responsible  for  suing  out  ir- 
regular process,  whether  mesne  or  final;  that  being  the  act  of 
the  party  himself/  If  a  plaintiff  sue  out  a  capias  ad  respondent 
dum  not  returnable  to  the  next  succeeding  term,  it  is  irregular 
and  Toid,  because  the  defendant  may  thereupon  be  imprisoned 
a  long  time  before  he  can  make  his  defense.  In  such  a  case, 
trespass  will  lie:  Parsons  v.  Loyd,  3  Wils.  341.  But  it  does  not 
follow  that  a  judgment  for  the  demand  claimed  in  the  writ  is 
also  Yoid,  and  that  the  plaintiff  could  not  purchase  at  a  sale 
made  by  the  sheriff  under  it.  The  contrary  is  the  law.  The 
judgment  is  the  act  of  the  court  and  not  of  the  party;  and  is  a 
sufficient  authority  for  what  is  regularly — that  is,  according  to 
the  course  of  the  court— done  under  it.  It  may  be,  that  here 
Oreecy  was  entitled  to  his  action  against  the  plaintiff,  and  also 
against  the  justice  of  the  peace,  for  issuing  the  writ  and  attach- 
ing his  property  in  a  county  in  which  he  had  never  lived,  and 
that  for  the  same  reason,  the  judgment  of  the  court  is  errone- 
ous. Yet  it  can  not  be  deemed  void,  unless  every  erroneous 
judgment  is  to  be  thus  treated.  So  too,  the  plaintiff  is  liable 
to  the  action  of  the  defendant  for  suing  out  an  execution  not 
warranted  by  the  judgment;  as  a  ca.  sa,  on  a  judgment  against 
an  executor  de  bonis  tesUUoris:  Baker  v.  Braham^  Id.  368.  Or 
a  fi.  fa.  for  a  larger  sum  than  that  for  which  the  judgment  was 
rendered:  CoUraine  v.  McCain,  3  Dev.  308  [24  Am.  Dec.  256]. 
And  if  execution  issue  after  a  year  and  a  day,  the  plaintiff  can 
not  acquire  a  title,  though  a  stranger  may,  and  the  sheriff  be 
justified:  Oxley  v.  Mide,  3  Murph.  250;  Weaver  v.  Cryer,  1 
Dev.  337. 

But  here  is  no  irregularity  in  the  execution.  The  judgment 
irarranted  it,  if  the  judgment  itself  was  not  void.  Now,  it  is 
tikewise  true,  that  an  irregular  judgment  does  not  justify  the 
i)laintiff  in  any  of  the  acts  done  under  it,  provided  it  be  set 
iiside,  although  it  does  the  officer;  and  a  stranger  gets  a  good 
kitlh  eren  if  it  be  set  aside:  Turner  v.  I^ate^  1  Lev.  95;  Barker 
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V.  Nonaood,  3  Wils.  876.  It  is  the  same  as  to  the  party,  when  set 
aside,  as  if  it  had  never  been:  Philips  v.  Biron,  1  Str.  509;  Ben- 
der y.  Askew,  8  Dev.  149.  But  it  remains  to  be  ascertained^ 
what  is  an  irregular  judgment,  in  the  seuse  we  are  speaking  of. 
It  is  not  irregular,  because  it  is  erroneous.  Error  does  not 
constitute  irregularity;  nor  does  it  necessarily  enter  into  it:  an 
irregular  judgment  is  one  entered  contrary  to  the  course,  the 
practice  of  the  court;  as  out  of  term  time;  by  default,  before  the 
proper  period  of  the  term;  or  without  service  of  the  process; 
upon  a  forged  or  extorted  warrant  of  attorney ;  or  the  like.  If 
it  appear  upon  the  record  entirely  free  from  error,  yet  the  court 
by  which  it  purports  to  have  been  pronounce'd,  may  set  it  aside 
for  the  irregularity;  bat  no  other  court  can,  unless  in  an  appel- 
late capacity :  Bender  y.  Askew,  supra;  Reid  y.  Kelly,  1  Dey.  818. 
and  the  cases  there  cited.  This  doctrine  has  therefore  no  applies • 
tion  to  this  case,  unless  judgments  in  attachments  are  of  a  dif- 
ferent nature,  or  stand  upon  a  different  ground  from  those  in 
other  suits.  We  have  already  shown,  that. when  the  suit  is  well 
constituted  by  distraining  property  or  summoning  a  garnishee, 
the  judgment  is,  in  our  law,  precisely  the  same  as  if  the  process 
had  been  personally  served.  It  may  be  reversed  for  errors  which 
would  not  have  been  sufficient  if  the  party  had  appeared,  or 
perhaps  if  the  process  had  been  served  on  the  person.  But  as 
the  judgment  is  the  same  in  each  case,  that  in  attachment,  until 
it  be  reversed,  has  the  same  operation  the  other  has.  It  can  be 
questioned  at  law  only  by  writ  of  error;  and  other  relief  can  be 
had  only  by  invoking  the  aid  of  that  tribunal  in  which  unjust 
judgments  obtained  by  surprise  and  without  the  opportunity  of 
defense  at  law  are  relieved  against. 

The  judgment  of  the  superior  court  must  be  reversed,  and 
the  parties  go  to  trial  before  another  jury. 

By  CouBT.     Judgment  reversed. 


JuDOHflNT  OF  CouBT  OF  COMPETENT  JuBiSDicnoN  u  oonolaiive  Until  re* 
versed  or  avoided,  and  can  not  be  attacked  collaterally:  See  Cheihire  v. 
McCot/,  7  Jones,  378,  and  Bank  v.  Spurting,  Id.  403,  citing  the  principal 
case;  also  Boach  v.  Martin,  27  Am.  Deo.  746;  EitUl  v.  Tatd,  24  Id.  488, 
note  502;  Den  v.  Albertson,  22  Id.  719,  note  722;  Fridge  v.  State,  20  Id.  463; 
Ocean  Ins,  Co.  v.  Francis,  19  Id.  549,  note  661,  where  other  oases  on  this 
subject  are  collected. 

Attachmknt  of  Pbopertt,  What  Necessabt  to  Cokstitutb:  See  HbI- 
Uster  V.  Ooodale,  21  Am.  Dec.  674,  note  677;  NayJor  v.  Dennis,  19  Id.  819; 
Odiome  v.  CoUsy,  9  Id.  39;  ^nap  v.  Sprague,  6  Id.  64. 

Bank  Bills  mat  be  Attached:  Spencer  v.  BlaisdeU,  17  Id.  412i 
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The  principal  case  is  cited  in  Winslow  v.  Anderwon,  3  Dey.  &  R  9,  to  the 
point  that  a  judgment  taken  without  service  of  process,  or  signed  out  of 
term,  or  hy  default  before  the  proper  time,  is  an  irregular  judgment;  in  IHek 
T.  McLaurin,  63  N.  C.  186,  to  the  point  that  an  irregular  judgment  is  one 
entered  contrary  to  the  course  of  practice  of  the  coart;  in  Woody  v.  Jordan^ 
69  Id.  199,  to  the  point  that  irregular  process,  after  it  has  been  set  aside,  is 
■o  jnstifieation  to  the  plaintiff,  or  his  attorneys  and  aiders;  in  Turner  v. 
Xhuylofts,  72  Id.  134,  to  the  poinc  that  a  judgment  taken  against  an  infant 
who  appears  by  attorney,  is  not  irregular  or  void,  but  merely  erroneous,  and 
▼alid  until  reversed;  in  Burke  ▼.  EUioti,  4  Ired.  359,  to  the  point  that  when 
actoal  service  of  process  upon  the  defendant  appears  from  the  record,  it  can 
not  be  collaterally  questioned;  in  Hooka  v.  Moses,  8  Id.  90,  and  in  Orier  v. 
Bkifne,  67  If.  C.  340,  to  the  point  that  a  defendant  can  not  collaterally  attack 
a  judgment  on  the  ground  that  he  was  not  duly  served  with  process,  or  noti- 
fied of  the  time  and  place  of  trial;  in  Respass  v.  Pender,  Bnsb.  79,  to  the 
point  that  a  judgment  upon  a  proceeding  in  an  original  attachment  is  placed 
mpon  the  same  footing  with  a  judgment  rendered  in  a  court  of  xeoord  pro- 
eeeding  aooording  to  the  oouise  of  the  common  law;  in  Israel  ▼.  Ivey,  Ph. 
663;  to  the  point  that  a  ooort  may,  where  a  defect  of  jurisdiction  is  apparant^ 
CB  plsa^  suggMrtioD,  motion,  or  ex  mero  moiu,  stop  the  proceeding. 
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Edwards  v.  Unxvebsitt. 

[1  VmrtEMUX  k  Bjon^B  Bq,  S25.) 

Btatutb  of  Limitations,  Bab  of,  in  Cases  of  Trust. —In  the  cue  of  • 
tnut  oonstitated  by  the  act  of  the  parties,  the  possession  of  the  trustee 
is  that  of  the  cestui  qtte  trust,  and  no  length  of  possession  will  bar;  bat  the 
possession  of  a  trastee,  made  snch  by  the  decree  of  a  ooort  of  equity,  is 
considered  adverse,  and,  in  that  case,  the  statute  of  limitations  will  be  a 
bar. 

Plaintiff,  to  Prove  a  Disabilitt  which  Exempts  Him  from  the  Opera- 
tion of  the  statute  of  limitations,  must  show  that  it  was  a  continuing 
disability  from  the  time  the  cause  of  action  fixst  accrued. 

Bill  Beeking  to  have  the  defendants  declared  trustees  of  the 
plainti£Ei3.  The  plaintiffs  were  the  children  and  heirs  at  law  of 
John  Edwards,  who  was  an  officer  of  the  North  Carolina  line 
in  the  continental  service,  during  the  revolutionary  war,  and 
as  such,  by  the  laws  of  the  state,  entitled  to  one  thousand  acres 
of  military  bounty  land.  He  died  intestate  in  1817,  without 
ever  having  obtained  his  warrant.  The  defendants  suggested 
that  he  had  died,  leaving  no  heirs,  and  obtained  a  warrant  for 
the  land  as  having  escheated  to  them.  Two  of  the  plaintifis 
were  proved  on  the  trial  to  be  mftrried  women,  but  when  they 
were  married,  and  whether  or  not  they  were  married  at  the  date 
of  the  warrant,  and  so  continued,  did  not  appear  either  from  the 
pleadings  or  the  proofs.  The  warrant  was  obtained  in  1821, 
the  bill  was  filed  in  1831,  and  the  defendants  relied  upon  the 
statute  of  limitations. 

Pearwrty  for  the  plaintiffs. 

Badger ,  for  the  defendants. 
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Daniel,  J.  (after  stating  the  case).  The  plaintiffs  seek  to  make 
the  defendants  their  trustees  by  operation  of  law,  and  by  a  de- 
cree of  this  court.  The  defendants  rely  upon  the  statute  of  lim- 
itations, nearly  ten  years  having  elapsed  since  they  obtained  the 
warrant  and  assigned  it,  to  the  time  of  filing  the  bill.  As  re- 
spects trusts,  the  distinction  in  equity  is,  that  if  the  trust  be  con- 
stituted by  act  of  the  parties,  the  possession  of  the  trustee  is 
the  possession  of  the  cestui  que  trust,  and  no  length  of  posses- 
sion as  such  will  bar;  but  if  a  party  is  to  be  constituted  a 
irostee  by  the  decree  of  a  court  of  equity,  founded  on  fraud,  or 
the  like,  his  possession  is  then  considered  adverse,  and  the 
statute  of  limitations  will  run,  and  be  a  bar:  Hovenden  v.  Lord 
Annedey,  2  Sch.  &  Lef.  633;  Cholmondely  y.  Clinton,  1  Turn.  & 
B.  118, 119;  1  Chit.  Pr.  759.  As  to  the  plaintiffs  who  were  femes- 
covert  at  the  filing  of  the  bill,  but  who  are  not  shown  to  have 
been  covert  when  the  defendants  obtained  the  warrant  and 
made  the  assignment,  the  rule  is,  that  when  issue  is  taken  on 
the  plea  of  the  statute  of  limitations,  that  the  cause  of  action 
did  aacrue  within  a  certain  time,  the  burden  of  proof  lies  on 
the  plaintiff,  and  he  must  prove  a  cause  of  action  within  the 
Umit:  Burst  v.  Parher,  1  Barn.  &  Aid.  92;  2  Stark.  Ev.  888. 
When  it  is  incumbent  on  a  plaintiff  to  prove  that  he  labored 
under  a  disability,  which  exempts  him  from  the  operation  of 
the  statute  of  limitations,  he  must  show  that  it  was  a  continu- 
ing disability  from  the  first;  for  it  seems  to  be  a  general  rule, 
that  where  such  a  statute  has  once  begun  to  run,  no  subse- 
quent disability  will  restrain  its  progress:  2  Id.  901;  4  T.  B. 
309;^  1  Str.  566.'  The  cause  of  action  in  this  case  arose  in 
the  year  1821;  the  bill  was  filed  ten  years  after,  viz.,  in  the 
year  1831;  at  which  latter  period  two  of  the  plaintiffs  were 
femes-covert;  but  that  they  were  eo  in  the  year  1821,  there  is 
no  proof  produced  by  the  plaintiffs  on  whom  the  onus  lies: 
the  statute  of  limitations  therefore  bars  the  claims  of  each  and 
aU  the  plaintiffs,  and  the  bill  must  be  dismissed,  but  without 
eosts. 

By  OouBT.    Bill  dismissed. 


Statutb  of  Ldotatiohs  [K  Casks  ot  Trust. — Statute  does  not  ran  against 
eutm  ^ue  trust:  Thomas  v.  White,  14  Am.  Deo.  56.  No  lapse  of  time  bars  a 
direct  trnst  as  between  the  trustee  and  the  cettiui  que  trust:  Decouche  v.  Saw- 
tkr,  8  Id.  478,  note  491.  Statute  is  a  bar  to  implied,  but  not  to  express 
trosts:  SheUfff  ▼.  SheSby,  6  Id.  686.  The  principal  case  is  cited  in  Thompson 
▼.  Thompmm,  1  Jones,  434,  and  in  Taylor  v.  Daws(m,  3  Jones  Eq.  91,  to  the 

1.  Do*  T.  #Mi«t.  2.  Gray  ▼.  Mtndm,  1  Str.  666. 
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point  that  if  a  trust  be  constltated  by  act  of  the  parties,  the  poasefldon  of  the 
trostee  is  the  possession  of  the  cestui  que  trust,  and  no  lenf^  of  sach  pooaee- 
sion  will  bar;  but  if  the  trost  be  created  by  decree  of  a  court  of  equity,  hi» 
possession  is  adverse,  and  the  statute  of  limitations  will  run;  and  in  McKethan 
V.  Murchisony  73  K.  C.  435,  to  the  point  that  the  time  in  which  an  equity 
raised  by  the  court  in  regard  to  land  can  be  barred,  in  analogy  to  the  atatnt* 
of  limitations,  is  seven  years. 


Bbilet  v.  Sugg. 

[1 DXYEBSUX  AXiD  Battlb's  Eq.  800.] 

gxjBxiT  WHO  Pats  Judgment  Obtained  aoaucst  HncsBLr  ahb  hd  Panr- 
cupal  thereby  satisfies  it,  and  reduces  himself  to  the  situation  of  a  aimpla 
contract  creditor  of  such  principal;  but  if  he  takes  an  assignment  of  sach 
a  judgment  to  a  stranger,  and  does  not  intend  to  satisfy  it,  the  judgment 
will  not  be  extinguished  by  the  payment. 

Bill  in  chanceiy.  The  plaintiff  was  surety  for  one  Hines  in 
a  bond  payable  to  Clark,  who  transferred  it  to  Anderson,  who 
brought  suit  on  it  in  the  name  of  Clark  to  the  use  of  Anderson. 
Judgment  was  entered  up  against  Hines  and  the  plaintiff,  and 
the  latter  paid  the  amount  of  it  to  Anderson,  who  assigned  it  to 
him.  The  plaintiff  did  not  intend  to  satisfy  it,  but  wished  to 
get  control  of  it  so  as  to  avail  himself  of  any  lien  which  might 
exist  under  it  upon  Hines'  property.  Execution  issued  to  the 
sheriff,  who  levied  upon  land  of  Hines,  which  was,  howeyer, 
subject  to  a  deed  of  trust  to  defendant  Williams,  to  seoore 
a  debt  due  by  Hines  to  one  Foreman.  Defendant  Sugg  subse- 
quently obtained  a  judgment  against  Hines,  upon  which  execu- 
tion issued,  under  which  the  sheriff  levied  upon  the  same  land. 
Williams  afterwards  sold  the  land,  and  after  discharging  the 
debt  to  Foreman,  he  had  a  balance  in  his  hands  which,  on  being 
indemnified,  he  paid  to  defendant  Sugg  in  part  satisfaction  of 
the  execution  in  his  favor.  Plaintiff  contended  that  the  judg- 
ment in  favor  of  Clark  had  a  priority,  and  prayed  to  have  it 
satisfied  out  of  the  surplus  in  the  hands  of  the  defendant 
Williams. 

Devereux^  for  the  plaintiff. 

Iredell  and  Badger,  for  the  defendants. 

Daniel,  J.  (after  stating  the  case).  We  are  of  the  opin* 
ion,  that  the  plaintiff  has  no  right  to  have  priority  in  satis* 
faction  of  his  debt,  out  of  the  balance  of  the  purchase  monej 
which  remained  in  Williams'  hands,  after  satisfying  Foreman's 
deed  in  trust.    It  is  true  that  Clark's  judgment  against  Hinev 
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and  Briley,  and  the  execution  issued  on  the  same,  were  prior 
in  point  of  time   to   that  of  the  defendant  Sugg.     But  the 
plaintiff,  who  was  jointly  bound  with  Hines  in  the  judgment, 
paid  the  same  to  Anderson,  who  was  Clark's  agent  upon  record, 
and  authorized  to  receive  the  debt.     The  writ  against  Hines 
being  in  the  name  of  Clark,  "  to  the  use  of  Anderson,"  and  all 
the  proceedings  in  the  cause  so  entitled,  it  was  notice  to  the 
world  of  such  agency,  and  Clark  was  bound  by  the  act  of  An- 
derson, within  the  authority  given  him:    Clark  v.  Shields,  3 
Hawks,  461.     Notwithstanding  the  plaintiff  did  not  intend  to 
extinguish  the  judgment  by  paying  Anderson  the  amount,  yet 
in  a  court  of  law  and  in  a  court  of  equity,  it  would  have  that 
effect.     We  have  determined  it  would  be  so  at  law,  in  the  case 
of  Sherwood  v.  GoUi&r,  3  Dev.  880  [24  Am.  Dec.  264].    Is  pay- 
ment simply  of  a  judgment  of  record,  such  an  extinguishment 
of  ity  as  to  deprive  a  subsequent  bona  fide  assignee  of  any  rem- 
edy in  a  court  of  equity  against  the  judgment  debtor?    To  an 
action  on  a  record,  a  plea  of  payment  was  not  good  at  common 
law.     But  if  a  judgment  of  record  had  been  paid,  the  defend- 
ant had  a  right  to  demand  a  warrant  to  some  attorney  of  the 
court,  authorizing  him  to  enter  up  satisfaction  on  the  roll:  1 
Archb.  Pr.  325;  2  Saund.  Pr.  Gas.  713.    But  by  the  statute  of  4 
Anne,  c.  16,  sec.  12,  payment  may  be  pleaded  to  an  action  on 
a  judgment,  if  the  whole  judgment  be  satisfied:  1  Chit.  PI. 
426.     In  analogy  to  the  case  of  a  bond  in  England,  it  seems  to 
OS  that  the  assignee  would  have  no  remedy  against  the  judg- 
ment debtor.    If  one  have  a  bond  in  England,  where  bonds 
are  not  negotiable,  and  receives  the  money  due  upon  it,  and 
afterwards  assigns  it  for  valuable  consideration,  as  unsatisfied, 
to  another,  who  has  no  notice  of  the  payment,  yet  the  pur- 
chaser can  have  no  avail  of  this  bond:  TwrUm  v.  JSenson,  1  P. 
Wms.  497;  8.  0.,  2  Vem.  764;  1  Str.  240. 

If  the  plaintiff  (a  surety)  had  taken  an  assignment  of  the 
judgment  against  his  principal  and  himself  to  a  stranger,  and  did 
not  intend  satisfaction,  then  the  judgment  would  not  have  been 
extinguished;  and  as  execution  had  been  issued  on  the  same, 
it  would  have  held  its  rank  in  the  scale  of  priorities:  Hodges  v. 
Armstrong,  3  Dev.  253.  But  that  has  not  been  the  case  here. 
The  plaintiff  has  paid  the  debt  to  the  judgment  creditor;  by 
which  payment  he  has  reduced  himself  to  the  situation  of  a 
simple  contract  creditor  of  Hines.  The  general  rule  is,  that  if 
one  of  two  joint  obligors,  being  a  surety,  pays  off  the  debt,  he 
is  at  law  merely  a  simple  contract  creditor  of  the  principal;  if 
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the  principal  dies,  equity  will  not  eonyert  him  into  a  epecialty 
creditor:  Copes  y,  Middleton,  1  Turn.  231;*  Worffinglon  v.  Sparks, 
2  Yes.  569.  (As  to  administration  of  deceaseds'  estates,  the  act 
of  assembly  makes  the  surety,  who  has  paid  a  bond,  etc.,  a 
specialty  creditor.)  In  Jones  v.  David,  4  Buss.  277  (3  Cond* 
Ch.  665),  the  plaintiff  joined  the  testator  as  surety  in  a  bond* 
which  he  paid  after  the  death  of  the  testator,  taking  an  assign- 
ment of  the  bond;  he  was  still  only  a  simple  contract  creditor 
to  the  testator.  The  assignment  was  but  an  idle  formality; 
tbe'assignment  of  an  instrument  which  had  ceased  to  have  any 
legal  force,  could  not  confer  any  legal  right.  The  plaintiff,  as 
a  creditor  of  Hines,  can  not,  in  this  court,  follow  the  assets  in 
the  hands  of  Williams,  a  third  person,  without  first  obtaining  a 
judgment  upon  his  simple  contract  debt  against  Hines,  and 
failing  to  get  satisfaction  by  execution  at  law. 

The  bill  must  be  dismissed,  but  without  costs,  as  the  defend- 
ant did  not  demur:  Jones  t.  David,  itbi  supra. 

By  CouBT.     Bill  dismissed. 

Cited  in  Peeples  v.  Tatumf  1  Ired.  Eq.  415,  to  the  point  that  a  surety 
against  whom,  with  his  principal,  a  judgment  has  been  rendered,  by  paying 
the  debt  and  taking  an  assignment  of  the  judgment,  does  not  become  a  judg- 
ment creditor,  but  a  simple  contract  creditor;  in  Hanner  y.  D<mgkLs»tA 
Jones  £q.  266,  to  the  point,  that  where  an  assignment  of  a  judgment  la  made 
to  a  person  not  a  party  to  the  record,  it  remains  a  judgment  debt. 

Payment  of  a  Judgment  by  a  Joint  Debtob  is  regarded  as  a  purchase, 
where  for  the  purpose  of  keeping  the  joint  eecurity  alone,  he  takes  an  assign- 
ment  in  the  name  of  a  stranger:  Sherwood  v,  ColUer,  2*1  Am.  Dec  264,  note 
265. 

Payment  of  Judqment  Disohaboes  rrs  Lien,  and  a  subsequent  agreement 
of  the  parties  can  not  restore  it:  De  La  Vergne  v.  Evertuon,  19  Am.  Dec 
411,  note  413. 

Payment  DiscnAAOES  a  Judgment  at  Law,  but  not  in  equity,  when  jus- 
tice requires  that  it  should  still  subsist:  Fleming  v.  Beaver,  19  Aul  Dec  269, 
note  631.     See  also  Head  v.  GermU,  12  Id.  577.  note  582. 


Scott  v.  Dunn. 

[1  DxTZBEUZ  k  Battlk's  Equitt,  435.] 

Subbogation  of  Purchaser  from  Executor  to  Rights  of  Creditors  or 
Testator. —Where  an  executor,  under  a  mistake  as  to  his  power,  seUa 
lands  of  his  testator,  and  applies  the  proceeds  to  the  payment  of  debta» 
the  purchaser  will  be  subroj^ated  to  the  rights  of  those  creditors  who 
have  been  paid  by  his  advances,  to  the  extent  that  the  debts  ezoeeded 

the  amount  of  the  personal  assets. 

»  ..11.  • ■ 

1.  Cfiif.  JiiddUton,!  Turn.  kVLUl, 
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Bill  in  equity  filed  by  the  plaintiffs  against  Dunn,  tbe  exe- 
cutor of  William  Kooling,  deceased,  and  the  other  defendants, 
the  devisees  of  said  deceased.  The  bill  charged  that  defendant 
Dunn,  believing  that  the  personal  assets  of  his  testator  were 
insufficient  to  pay  his  debts,  and  that  he  was  authorized  by  the 
will  to  sell  the  land  to  pay  said  debts,  advertised  it  for  sale  at 
public  auction,  at  which  sale  the  plaintiffs  purchased^  paid  the 
purchase  money  to  Dunn,  and  received  from  him  a  conveyance. 
It  also  charged  that  the  greater  part  of  the  purchase  money  so 
paid  by  the  plaintiffs  was  applied  by  tbe  executor  to  the  pay- 
ment of  his  testator's  debts,  and  prayed  that,  as  to  that  portion, 
the  plaintiffs  might  stand  in  the  place  of  the  creditors  who  have 
been  satisfied,  and  that  the  land  might  be  sold  for  their  pay- 
ment; and,  as  to  the  part  of  said  purchase  money  still  in  the 
executors'  hands,  it  prayed  that  he  might  be  decreed  to  refund 
it.  All  the  defendants  answered,  and  the  cause  was  set  for 
hearing  upon  the  bill  and  answer. 

Badger^  for  the  plaintiffs. 

Oraham  and  Norwood,  for  the  defendants. 

Oaston,  J.  There  is  no  contest  between  the  plaintiffs  and 
the  defendant  Dunn,  as  to  the  money  of  the  plaintiffs  not  paid 
over,  and  for  this  sum  they  will  of  course  have  a  decree  against 
him. 

The  claim  of  the  plaintiffs  to  be  substituted  to  the  creditors, 
whose  demands  they  have  satisfied,  is  supported,  we  think,  by 
well-settled  principles.  By  the  laws  of  this  state,  real  as  well 
as  personal  property  is  liable  for  debts  of  every  description;  but 
personal  property  is  the  primary  fund  for  their  satisfaction.  It 
is  alleged,  that  the  personal  assets  were  insufficient  for  the  dis- 
charge of  all  the  debts.  Whether  this  be  the  fact  or  not,  can 
only  be  ascertained  by  taking  an  account  of  the  assets,  and  of 
the  administration  of  them.  If,  in  taking  the  accounts,  the 
fact  should  be  established  as  alleged,  then  it  follows  from  the 
doctrine,  sanctioned  in  the  cases  of  Williams  v.  Williams,  2  Dev. 
Eq.  69'  [22  Am.  Dec.  729],  and  Saunders  v.  Saunders,  Id.  262,* 
that  the  defendant,  Dunn,  would  have  a  right,  in  a  court  of 
equity,  to  be  subrogated  to  those  creditors  who  have  been  paid 
by  bis  advances.  As  between  Dunn  and  the  plaintiffs,  if  their 
money  were  yet  in  his  hands,  he  could  not  retain*  it  with  a  safe 
conscience,  and  would  be  obliged  to  refund  it.  And  it  seems 
to  us  clear,  that  if  he  could  rightfully  reclaim  it  from  his  co- 
defendants,  he  might  be  compelled  to  assert  this  right,  or  permit 

1.  Samdfn  ▼.  Sandtn. 
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the  plaintiffs  to  assert  it  in  bis  name,  in  order  that  it  might  be 
refunded.  The  court  would  do  this  upon  the  same  principle 
by  which  the  surety,  on  making  satisfaction  to  the  creditor,  be* 
comes  entitled  to  demand  every  means  of  enforcing  payment 
which  the  creditor  himself  had  against  the  principal  debtor;  a 
principle  which,  when  traced  to  its  origin,  is  founded  on  the 
plain  obligations  of  humanity,  which  bind  every  one  to  furnish 
to  another  those  aids  to  escape  from  loss  which  he  can  part 
with  without  injury  to  himself:  Home's  Prin.  of  Eq.  84.  As  all 
the  parties  are  before  the  court,  complete  justice  may  be  done 
by  decreeing  direct  relief  to  the  plaintiffs.  The  objections 
urged  in  this  case  are  not,  in  our  opinion,  sufficient  to  repel  the 
claim  here  advanced.  There  can  be  no  relief  at  law,  as  to  the 
money  paid  over,  either  against  Dunn  or  the  devisees.  Not 
against  him,  for  it  has  been  applied  in  conformity  to  his  agree- 
ment with  the  plaintiffs;  not  against  the  devisees,  for  between 
the  plaintiffii  and  them  there  has  been  no  contract.  The  doe* 
trine  of  substitution  which  prevails  in  equity,  is  not  founded  on 
contract,  but,  as  we  have  seen,  on  the  principles  of  natural  jus- 
tice. Unquestionably  the  devisees  are  not  to  be  injured  by  the 
mistake  of  the  e3becutor,  as  to  the  extent  of  his  power  over  their 
land;  but  that  mistake  should  not  give  them  unfair  gains.  The 
executor  was  not  an  officious  intermeddler  in  paying  off  the 
debts  of  his  testator;  and  his  erroneous  belief  that  he  could  in- 
demnify himself  in  a  particular  way,  should  not  bar  him  from 
obtaining  indemnity  by  legitimate  means.  It  is  not  a  question 
here,  whether  a  mistake  of  law  shall  confer  any  rights,  bat 
whether  such  mistake  shall  be  visited  with  a  forfeiture  of  rights, 
wholly  independent  of  that  mistake. 

It  is  immaterial  to  the  devisees,  whether  the  price  at  which 
the  land  was  sold  was  a  fair  and  full  price  or  not;  for  that  sale 
is  not  sought  to  be  established.  It  is  also  unimportant,  for 
any  purposes  now  under  consideration,  to  inquire  wherefore  the 
land  was  surrendered  on  payment  of  a  sum  less  than  its 
amount;  for  certainly  no  relief  will  be  granted,  except  in  re- 
spect to  the  sum  actually  paid.  When  the  disposition  of  the 
costs  shall  come  before  the  court,  then  this  circumstance,  and 
others  of  a  like  kind,  will  receive  the  consideration  to  which 
they  may  be  entitled.  The  court  therefore  declares,  that  the 
plaintiffs  may'have  the  accounts  taken  as  prayed  for;  and  re- 
serves the  further  consideration  of  the  case,  until  the  coming 
in  of  the  commissioner's  report 

By  Ck>UBT.    Decree  accordingly. 


Deo.  1836.]  Scott  v.  Dunn.  177 

BlORTS  OF  PURCHASEBS  WhO,  BT  KeASON  OF  VoiD  SaLXS,  HAVB  PaID  OFF 

Claims  on  Rxai.  Estate. — It  is  a  rule  of  equity  well  established  in  several 
states  of  the  union,  that  where  land  is  purchased  at  a  void  judicial  or  ezeou- 
tion  sale  by  one  who  is  ignorant  of  the  fact  that  such  sale  is  void,  and 
who,  in  good  faith,  pays  money  which  is  applied  to  the  extinguishment  of 
an  incumbrance  or  a  lien  upon  the  land,  is  entitled  to  be  reimbursed  the 
amount  so  paid  by  him  to  the  extent,  at  leasts  that  it  has  been  applied 
in  removing  such  lien  or  incumbrance:  Blodgett  v.  Hittf  29  Wis.  169; 
WinsUw  V.  CrxnoeO,  32  Id.  639;  Mohr  v.  TuUp,  40  Id.  66;  Hatcher  v.  Briygs, 
6  Or.  31;  Levyy,  Riley,  4  Id.  392;  Union  Hall  Asa'nv,  Morrison,  39  Md. 
281;  ValU  v.  Fleming,  29  Mo.  152;  McLean  v.  Martin,  45  Id.  393;  Shroyer 
V.  NiekeU,  55  Id.  264;  Hotoaml  v.  North,  6  Tex.  290;  Andrews  v.  Richard- 
son, 21  Id.  287;  Morton  v.  Welbom,  Id.  772;  IJudgin  v.  JIudgin,  6  Gratt. 
320;  Sands  v.  Lynham,  27  Id.  291;  S.  C,  21  Am.  Rep.  348;  Blight's  Heirs  v. 
TMn^  7  Hon.  612;  18  Am.  Dec.  219;  Forman  v.  Hunt,  3  Dana,  614; 
Springs  v.  Harven,  3  Jones  Eq.  99,  citing  the  principal  case;  Haynts  v.  Meeks, 
10  CaL  110;  WUUamson  v.  Williamson,  3  Smed.  &  M.  715;  Grant  v.  Lloyd, 
12  Id.  191;  Jayne  v.  Boisgerard,  39  Miss.  796;  Short  v.  Porter,  44  Id.  533; 
Douglas  v.  Bennett,  51  Id.  680;  Bright  v.  Boyd,  1  Story,  478;  S.  C,  2  Id. 
005;  Kanawha  Coal  Co,  v.  Kanavoha  Js  Ohio  Coal  Co.,  7  Blatchf.  391;  WHU 
iams  V.  Oibbes,  20  How.  (U.  S.)  535;  Freeman  on  Void  Judicial  Sales,  sees. 
60,  51.  The  same  principle  applies  in  case  of  void  sales  of  personal  prop- 
erty: Dv^our  V.  Camfranc,  11  Mart.  610;  13  Am.  Dec.  364;  Dunbar  v.  His 
Creditors,  2  La.  Ann.  727;  Stockton  v.  Downey,  6  Id.  581;  McLaughlin  v, 
Daniel,  8  Dana,  182;  Ragland  v.  Green,  14  Smed.  &  M.  194;  Benlley  v. 
Long,  1  Strob.  Eq.  43,  52. 

The  correctness  of  the  principle  stated  in  the  foregoing  rule  is  denied  by 
some  of  the  authorities:  Richmond  v.  Marston,  15  Ind.  134;  Kinney  v.  Knoe* 
hd,  61  DL  112;  Bishop  v.  OVonner,  69  Id.  431;  Dorlarque  v.  Cress,  71  Id. 
380;  Chambers  v.  Jones,  72  Id.  279;  Putnam  v.  Ritchie,  6  Paige,  405;  Noioler 
V.  Coit,  1  Ohio,  519;  13  Am.  Dec.  640;  Lieby  v.  Ludlow,  4  Ohio,  469;  Salmond 
▼.  Price,  13  Id.  368.  But  the  rule  in  Ohio  has  since  been  changed  by  statute, 
which  provides  "that  whenever  upon  the  sale  of  property  on  execution,  the 
title  of  the  purchaser  shall  be  invalid  by  reason  of  a  defect  in  the  proceeding, 
the  purchaser  may,  in  equity,  be  subrogated  to  the  right  of  the  creditor 
against  the  debtor  to  the  extent  of  the  money  paid  and  applied  to  the  debt* 
or's  benefit,  and,  to  the  same  extent,  shall  have  a  lien  on  the  property  sold, 
as  against  all  persons  excepting  bona  fide  purchasers  without  notice."  These 
provisions  are  made  applicable  to  all  sales  by  order  of  court,  sales  by  executors, 
administrators,  and  guardians,  and  to  sales  for  taxes:  44  Ohio  L.,  114,  sees.  1, 2. 

From  the  language  used  in  some  of  the  decisions,  it  is  not  easy  to  determine 
clearly  upon  what  principle  the  rule  is  based.  Some  of  them,  like  the  prin- 
cipal case,  refer  it  to  the  principle  of  subrogation.  But  it  is  difficult  to  per- 
ceive how  that  principle  can  be  made  to  embrace  this  class  of  cases.  It  is 
only  those  persons  who  are  compelled  as  sureties,  or  otherwise,  to  discharge 
obligations  for  which  others  are  primarily  liable,  who  can  be  subrogated  to 
the  rights  of  those  whose  liabilities  they  have  discharged.  A  voluntary  pur- 
chaser at  an  execution  or  judicial  sale  can  hardly  be  placed  in  that  category. 
He  is  not  a  surety,  nor  does  he  buy  under  compulsion.  The  principle,  then, 
on  which  such  purchaser  is  held  to  be  entitled  to  have  refunded  to  him  the 
amount  paid  by  him,  on  the  sale's  tumiug  out  to  be  void,  must  be  one  covering 
a  wider  ground  than  the  principle  of  what  is  properly  called  subrogation. 

Justice  Story,  in  the  celebrated  case  of  Bright  v.  Boyd,  1  Stoiy,  494,  refen 
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it  to  the  maxim  of  the  oommon  law:  "  Nemo  debet  locupletari  ex  aUeriuj*  in* 
commodo;  or,  afl  it  is  still  more  exactly  expressed  in  the  digest.  Jure  natnrt^ 
ixquum  est,  neminem  cu7n  aJterius  detrimento  et  injuria  fieri  locupletiorem.^' 

The  case  of  Bright  v.  Boyd  may  be  regarded  as  the  great  leading  case  upon 
the  subject  now  nnder  discussion,  and,  as  it  is  extensively  relied  upon  in  all 
the  subsequent  important  decisions  on  the  subject,  we  shall  review  it  at  some 
length.  The  case  arose  in  Maine,  and  was  tried  in  the  year  1841,  before 
Justice  Story  and  Judge  Ware.  The  facts  were  these:  The  real  estate  of  a 
testator  had  been  sold  by  an  administrator  with  the  will  annexed,  to  pay 
the  debts  of  the  deceased.  The  property  brought  its  full  value,  and  the 
purchaser,  believing  that  he  had  acquired  a  good  title,  entered  and  made  ex- 
tensive and  valuable  improvements  upon  the  premises.  It  was  subsequently 
ascertained  that  the  administrator  had  not  complied  with  the  statute  in  mak- 
ing the  sale,  and  it  was  held  that  no  title  passed  to  the  purchaser.  The  de- 
visee brought  an  action  of  ejectment  against  him,  and  recovered  upon  the 
strength  of  his  l^gal  title.  Bright,  the  purchaser,  who  was  in  possession^ 
thereupon  filed  a  bill  to  compel  the  devisee,  Boyd,  before  he  should  be  al- 
lowed to  take  possession  under  his  judgment,  to  pay  for  the  improvements, 
and  also  money  which  had  been  advanced  by  the  complainant  in  baying  up 
outstanding  claims.  Justice  Story,  after  very  mature  deliberation  and  great 
research,  gave  to  the  complainant  the  relief  prayed  for  in  the  bilL  In  de- 
livering the  opinion  of  the  court  he  said:  "The  otiier  question,  as  to  the  right 
of  the  purchaser,  bona  fide  and  for  a  valuable  consideration,  to  compensation 
for  permanent  improvements  made  upon  the  estate,  which  have  greatly  en- 
hanced its  value  under  a  title  which  turns  out  defective,  he  having  no  notice 
of  the  defect,  is  one,  upon  which,  looking  to  the  authorities,  I  should  be  in- 
clined to  pause.  Upon  the  general  principles  of  courts  of  equity,  acting  ex 
csquo  et  bono,  I  own,  that  there  does  not  seem  to  me  any  just  ground  to  doubt 
that  compensation,  under  such  circumstances,  ought  to  be  allowed  to  the  full 
amount  of  the  enhanced  value,  upon  the  maxim  of  the  common  law:  Nemo 
debet  locupletari  ex  alierius  incom7nodo\  or,  as  it  is  still  more  exactly  expressed 
in  the  digest:  Jure  iiaturce  cequum  e^,  neminem  cum  alterius  detrimento  et  in* 
juria  fieri  locupletiorem.  I  am  aware  that  the  doctrine  has  not  as  yet  been 
carried  to  such  an  extent  in  our  courts  of  equity.  In  cases  where  the  true 
owner  of  an  estate,  after  a  recovery  thereof  at  law,  from  a  bona  fide  possessor 
for  a  valuable  consideration  without  notice,  seeks  an  account  in  equity,  aa 
plaintiif  against  such  possessor,  for  the  rents  and  profits,  it  is  the  constant 
habit  of  courts  of  equity  to  allow  sucli  possessor  (as  defendant)  to  deduct 
therefrom  the  full  amount  of  all  the  meliorations  and  improvements,  which 
he  has  beneficially  made  upon  the  estate;  and  thus  to  recoup  them  from  the 
rents  and  profits.  So,  if  the  true  owner  of  an  estate  holds  only  an  equitable 
title  thereto,  and  seeks  the  aid  of  a  court  of  equity  to  enforce  that  title, 
the  court  will  administer  that  aid  only  upon  the  terms  of  making  com- 
pensation to  such  bona  fide  possessor  for  the  aniount  of  his  meliorations 
and  improvements  of  the  estate,  beneficial  to  the  true  owner.  In  each  of 
these  cases,  the  court  acts  upon  an  old  and  established  maxim  in  its  juris- 
prudence, that  he  who  seeks  equity  must  do  equity.  But  it  has  been  sup- 
posed, that  courts  of  equity  do  not,  and  ought  not  to  go,  further,  and  to 
grant  active  relief  in  favor  of  such  a  bona  fide  possessor,  making  permanent 
meliorations  and  improvements,  by  sustaining  a  bill,  brought  by  him  therefor, 
against  the  true  owner,  after  he  has  recovered  the  premises  at  law.  I  find 
that  ]SIr.  Chancellor  Walworth,  in  Putnam  v.  Ritdiie,  6  Paige,  390,  403,  404, 
405,  entertained  this  opinion,  admitting  at  the  same  time,  that  he  could  find 
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DO  case  in  Englaod  or  America,  where  the  point  had  been  expressed  or  de- 
cided either  way.    Now,  if  there  be  no  authority  against  the  doctrine,  I 
confess  that  I  should  be  most  reluctant  to  be  the  first  judge  to  lead  to  such  a 
decision.     It  appears  to  me^  speaking  with  deference  to  other  opinions,  that 
the  denial  of  all  oompensation  to  such  a  bona  fdt  purchaser,  in  such  a  case, 
where  he  has  manifestly  added  to  the  permanent  value  of  an  estate  by  hia 
meliorations  and  improvements,  without  the  slightest  suspicion  of  any  in- 
firmity in  his  own  title,  is  contrary  to  the  first  principles  of  equity.    Take 
the  case  of  a  vacant  lot  in  a  city,  where  a  bona  fide  purchaser  builds  a  house 
thereon,  enhancing  the  value  of  the  estate  to  ten  times  the  original  value  of 
the  land,  under  a  title  apparently  perfect  and  complete;  is  it  reasonable  or 
justy  that  in  such  a  case,  the  true  owner  should  recover  and  possess  the  whole, 
without  any  compensation  whatever  to  the  bona  fide  purchaser  ?    To  me  it 
■eems  manifestly  unjust  and  inequitable,  thus  to  appropriate  to  one  man  the 
property  and  money  of  another,  who  is  in  no  default.     *    *    *    I  have 
ventured  to  suggest,  that  the  claim  of  the  bona  fide  purchaser,  under  such 
drcmnstanoes,  is  founded  in  equity.     I  think  it  founded  in  the  highest 
equity;  and  in  this  view  of  the  matter  I  am  supported  by  the  positive  dictates 
of  the  Boman  law."    The  learned  justice  then  proceeded  to  show  that  these 
principles  have  been  adopted  into  the  laws  of  all  modem  nations  that  derive 
their  jurisprudence  from  the  Roman  law,  and  added:  ** There  is  still  another 
broad  principle  of  the  Roman  law  which  is  applicable  to  the  present  case.     It 
is,  that  where  a  bona  fide  possessor  or  purchaser  of  real  estate  pays  money  to 
discharge  any  existing  incumbrance  or  charge  upon  the  estate,  having  no 
notice  of  any  infirmity  in  his  title,  he  is  entitled  to  be  repaid  the  amount  of 
such  payment  -by  the  true  owner,  seeking  to  recover  the  estate  from  him. 
Now,  in  the  present  case,  it  can  not  be  overlooked  that  the  lands  of  the  testa- 
tor, HOW  In  controversy,  were  sold  for  the  payment  of  his  just  debts,  under 
the  authority  of  law,  although  the  authority  was  not  regularly  executed  by 
the  adminisfarator  in  his  mode  of  sale,  by  a  non-compliance  with  one  of  the 
prerequisites.     It  was  not,  therefore,  in  a  jast  sense,  a  tortious  sale;  and  the 
proceeds  thereof,  paid  by  the  purchaser,  have  gone  to  discharge  the  debts  of  the 
testator,  and  so  far  the  lands  in  the  hands  of  the  defendant  (Boyd)  have  been  re- 
lieved from  a  charge,  to  which  they  were  liable  by  law.    So  that  he  is  now  en- 
joying the  lands  free  from  a  charge,  which,  in  conscience  and  equity,  he,  and  he 
only,  and  not  the  purchaser,  ought  to  bear.    To  the  extent  of  the  charge  from 
which  he  has  been  thus  relieved  by  the  purchaser,  it  seems  to  me,  that  tlie 
plaintiff,  claiming  under  the  purchaser,  is  entitled  to  reimbursement,  in  order 
to  avoid  a  circuity  of  action  to  get  back  the  money  from  the  administrator, 
and  thus  subject  the  lands  to  a  new  sale,  or,  at  least,  in  his  favor,  in  equity 
to  the  old  charge.    I  confess  myself  to  be  unwilling  to  resort  to  such  a  cir- 
cuity in  order  to  do  justice,  where,  upon  the  principles  of  equity,  the  merits 
of  the  case  can  be  reached  by  affecting  the  lands  directly  with  a  charge,  to 
which  they  are  ex  <jBquo  et  bonOt  in  the  hands  of  the  present  defendant,  clearly 
liable." 

The  matter  was  then  referred  to  the  master  to  take  an  account  of  the  en- 
hanced value  of  the  premises,  and  all  other  matters  were  reserved  for  consid- 
eration upon  the  coming  in  of  his  report.  More  than  two  years  later  tho  caso 
came  up  for  final  decision,  when  Justice  Story  stated  that  the  views  cxprci«scd 
by  him  at  the  former  hearing  had  been  by  further  reflection  strengtliened 
and  confirmed.  On  this  occasion  he  said:  **I  wish,  in  coming  to  this  con* 
elusion,  to  be  distinctly  understood  as  affirming  and  maintaining  the  broad 
doctrine,  as  a  doctrine  of  ecjuity,  that,  so  far  as  an  innocent  purchaser  for  a 
valuable  consideration,  without  notice  of  any  infirmity  in  his  title,  has,  by 


180  Scott  v.  Dunn.  [N.  Carolina, 

his  improvements  and  meliorations,  added  to  the  permr.nent  value  of  the 
estate,  he  is  entitled  to  a  full  remuneration,  and  that  such  increase  of  valne 
is  a  lien  and  charge  on  tho  estate,  which  the  absolute  owner  is  bound  to  dis- 
charge before  he  is  to  be  restored  to  his  originaKrights  in  the  land.  This  is 
the  clear  result  of  tho  Roman  law;  and  it  has  the  most  persuasive  equity, 
and,  I  may  add,  common  sense  and  common  justice,  for  its  foimdation:**  2 
Story,  607.  This  decision  has  been  frequently  cited  with  approval  and  reh'ed 
upon  as  authority  by  the  courts  of  a  large  number  of  states.  In  the  case  of 
VaU6  v.  Fleming^  decided  in  1859  (29  Mo.  152),  a  void  administrators  sale 
had  been  made,  and  its  proceeds  applied  to  tho  payment  of  a  mortgage  pre- 
viously existing  on  the  lands  sold.  Ejectment  was  brought  against  the  heirs 
of  the  purchaser,  and  they  filed  an  equitable  defense,  and  prayed  to  be  sab- 
rogated  to  the  rights  of  the  mortgagees.  Napton,  J.,  who  delivered  the  opin- 
ion of  the  court,  reviewed  the  case  of  Bright  v.  Boyd,  quoted  from  tho  decis- 
ion at  considerable  length,  and  strongly  approved  the  principles  there  laid 
down.  In  concluding  his  opinion,  the  learned  judge  said:  ''Nothing  oould 
be  more  unjust,  we  may  repeat,  than  to  permit  a  person  to  sell  a  tract  of  land 
and  take  the  purchase  money,  and  then,  because  the  sale  happens  to  be  in- 
formal and  void,  to  allow  him,  or,  which  is  the  same  thing,  his  heir,  to  re- 
cx>ver  back  the  land  and  keep  the  money.  Any  code  of  law  which  would 
tolerate  this  would  seem  to  be  liable  to  the  reproach  of  being  a  very  imper- 
fect or  a  very  inequitable  one.  We  think  that,  upon  well-established  princi- 
ples of  equity  law,  the  owner  of  the  land  should,  if  he  wishes  to  get  it  back, 
repay  the  purchase  money,  which  he  has  received,  ov  which  he  will  receive  if 
he  gets  the  land.  This  may  be  done  upon  the  compensation  doctrine  of 
courts  of  equity,  with  which,  as  it  is  settled  on  all  hands,  it  is  not  in6onsisi»- 
ent,  if  we  regard  tho  claim  of  the  owner  under  such  circumstances,  as  the 
Koman  law  treated  it,  as  a  case  of  fraud  or  ill  faith.  But  whether  this  equity 
be  administered  under  the  name  of  compensation,  or  by  substituting  the  pur- 
chaser in  the  place  of  the  creditors,  whose  debts  he  has  paid,  or  by  giving 
him  the  benefit  of  the  mortgage  which  his  money  has  paid  off,  is  not  materiaL 
The  answer  put  in  by  the  defendants  should  not  have  been  stricken  out,  and, 
in  order  that  the  answer  may  be  reinstated  and  the  case  may  be  tried  upon 
these  equitable  principles,  the  judgment  is  reversed,  and  the  case  will  be  re- 
manded." 

The  next  important  case  on  this  subject  is  Blodgelt  v.  //i^  29  Wis.  169, 
decided  in  1871.  The  decision  in  that  case  ably  reviews  the  decisions  on 
.the  subject,  from  that  of  Bright  v.  Boyd,  which  it  highly  approves,  down  to 
Vall6  v.  Fleming'  The  facts  of  the  case  in  Blodgett  v.  Hiil,  are  thus  suo- 
eiuctly  stated  by  the  learned  judge  who  delivered  the  opinion  of  the  court: 
"The  evidence  on  this  subject  is,  that  the  defendant  bid  off  the  land  at  the 
administrator's  sale,  for  three  hundred  and  sixty-five  dollars;  that  out  of 
this  sum  he  paid  the  Boyd  mortgage,  amounting  to  nearly  two  hundred  and 
fifty  dollars;  and  that  he  paid  the  balance  of  the  purchase  money  to  the  ad- 
ministrator. The  whole  of  the  purchase  money  was  applied  to  the  payment 
of  the  mortgage,  of  other  debts  against  the  estate,  and  of  the  expenses  of 
administration.  The  laud  in  question  stood  chargeable  with  the  payment  of 
such  mortgage,  debts,  and  expenses.  The  payments  made  by  the  defendant 
on  account  of  his  purchase  inured  to  the  benefit  of  thn  owners  of  the  land. 
There  is  no  manner  of  doubt  but  the  defendant  purchased  the  land,  and  paid 
his  money  therefor,  in  perfectly  good  faith,  8npx>osing  that  he  was  obtaining 
the  whole  title  thereto;  and  Uiere  is  no  pretense  that  he  had  any  actual 
notice  of  the  defect  in  the  proceedings  before  the  sale,  which  invalidates  his 
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title.**  And  the  court  in  that  case  held  "that  the  whole  purchase  money 
paid  by  the  defendant  for  the  land  in  controversy,  and  the  interest  thereon, 
less  the  mesne  profits  of  the  land  (exclusive  of  the  improvements  placed 
thereon  by  him),  during  his  occupancy  thereof,  to  the  twenty-second  day  of 
May,  1862,  is  a  lien  and  charge  upon  the  land;  and  that  the  plaintiffs  can 
not  have  restitution  of  the  land  claimed  by  them,  until  the  amount  of  such 
lien  and  charge  is  paid."  The  case  next  in  order  of  time  is  the  Union  Hall 
Association  v.  Morrison^  39  Md.  281,  decided  in  1873.  In  that  case  the  com- 
plainant purchased  in  good  faith,  for  full  value,  without  notice  of  any  defect 
in  its  title,  and  believiug  it  to  be  good,  a  lot  of  ground  described  in  the  deed 
as  a  part  of  military  lot  No.  3905,  and  erected  on  it  valuable  buildings. 
Morrison,  the  appellee,  was  the  owner  of  a  tract  of  land  called  '*  The  Trap," 
but  was  Ij^iorant  of  its  exact  limits  until  it  was  ascertained,  by  actual  survey 
some  years  after  the  erection  of  the  buildings,  that  it  included  a  part  of  the 
militaiy  lot.  Morrison  then  brought  ejectment,  and  recovered  judgment, 
which  was  affirmed,  and  the  sheriff  being  about  to  turn  out  the  complainant, 
he  filed  a  bill  praying  that  the  appellee  might  be  compelled  to  pay  the  differ- 
ence between  the  value  of  the  improvements  erected  by  the  appellant  and  a 
fair  ground  rent  for  the  period  of  its  occupancy  of  the  land,  and  that  such 
balance  be  decreed  a  lien  upon  the  land.  The  court  decided  that  the  ap- 
pellee should  have  the  option  to  acoept  payment  for  the  lot,  without  the  im- 
provaments,  and  to  convey  the  same  to  the  appellant  by  a  sufficient  deed,  or 
to  take  the  lot  and  the  improvements,  paying  to  the  appellant  the  value  of  the 
improvements,  to  the  extent  that  they  increased  the  value  of  the  land,  and 
that  in  default  of  such  payment,  the  amount  should  be  declared  a  lien  on  the 
property,  which  should  be  decreed  to  be  sold  for  the  payment  thereof. 

Bartol,  C.  J.,  in  delivering  the  opinion  of  the  court,  aiter  quoting  from  the 
opinion  of  Justice  Story,  in  BriglUY.  Boyd,  said:  '*This  careful  and  well-con- 
sidered decision  meets  with  oar  entire  approval,  and  rests  upon  such  plain 
principles  of  equity,  that  we  have  no  hesitation  in  adopting  it,  as  applicable 
to  the  case  before  us.  It  seems  to  us  that  so  far  from  introducing  any  '  new 
principle  into  the  law  of  the  court,'  as  said  by  Chancellor  Walworth,  it  ia 
nothing  more  than  the  application  of  the  well-settled  principles  of  equity,  to 
a  case  coming  clearly  within  their  scope  and  operation.  It  can  make  no  dif- 
ference in  the  equitable  rights  of  the  appellant,  whether  it  appears  in  the 
character  of  complainant  or  defendant.*'  The  latest  case  on  this  subject  that 
we  have  been  able  to  find  is  that  of  Hatcher  v.  Briggs,  6  Or.  31.  This  was  a 
Boit  in  equity  brought  by  complaint  in  the  nature  of  a  cross-bill,  to  restrain 
the  respondent  Briggs  from  prosecuting  an  action  at  law,  commenced  by  him 
for  the  recovery  of  the  possession  of  certain  real  estate  in  the  possession  of 
the  complainant  Hatcher,  and  for  the  recovery  of  damages  for  the  wrongful 
withholding  thereof.  The  appellant  prayed  the  court  to  declare  the  title  to 
the  premises  to  be  in  him,  but  in  case  the  court  found  the  title  not 
to  be  in  him,  then  he  prayed  a  decree  that  he  recover  from  the  respondent 
the  amount  of  the  purchase  price  paid  by  him  at  the  alleged  sale  of 
the  land,  and  reoeivetf  by  the  respondent,  with  interest  thereon  from  the  date 
of  such  sale,  for  the  present  value  of  the  improvements  made  on  the  premises, 
and  for  taxes  paid.  The  evidence  clearly  showed  that  the  purchase  was 
made  in  good  faith,  for  full  value,  without  any  suspicion  that  the  sale  was 
void,  and  that  the  whole  of  the  purchase  money  had  been  applied  to  the  use 
and  benefit  of  the  respondent,  or  received  and  retained  by  him.  The  court 
granted  the  alternate  relief  prayed  for,  and  McArthur,  J.,  in  delivering  the 
opinion  of  the  courts  reviewed  several  of  the  cases  hereinbefore  referred  to, 
and  said:  "After  mature  deliberation,  we  too  have  concluded  to  follow  the 
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principles  onnoimced  in  Bright  v.  Boyd,  and  the  other  cases  sustair.ing  the 
same  views,  as  more  in  consonance  with  equity  and  justice  than  the  decisions 
in  Putnam  v.  Ritchie" 

The  cases  just  reviewed  were  professedly  decided  upon  the  authority  uf 
BrifjIU  V.  Boyd;  but  the  case  of  Iludgin  v.  JJudgln,  G  Gratt.  220,  tlcri-Ie-l  in 
1849,  by  the  court  of  appeals  of  Virginia,  seems  to  bo  an  indepenclcut  antlior- 
ity  in  support  of  the  same  doctrine.  In  that  case  the  testator  b\'  uill  charged 
his  lands  with  the  payment  of  his  debts.  After  his  death,  a  portion  of  the 
lands  so  charged  were  sold,  and  the  proceeds  applied  to  the  payment  ot  the 
debts.  The  sale  and  conveyance  were  subsequently  declared  void,  antl  some 
of  the  devisees  brought  ejectment  against  tlie  purchaser,  and  recovered  judg- 
ment. The  defendant  in  ejectment  file^l  his  bill  in  equity,  and  obtained  an 
injunction  restraining  proceedings  upon  the  judgment.  The  court  directed 
a  decree  declaring  the  purchase  money  so  paid  in  good  faith  by  the  purchaser 
at  the  void  sale,  and  the  interest  thereon,  after  deducting  the  rents  and 
profits,  to  be  a  charge  on  the  land,  and  providing,  that  unless  the  devisees 
paid  this  amount  within  a  reasonable  time,  the  land  should  be  sold  for  the 
satisfaction  thereof.  This  decision  is  cited  and  its  doctrine  approved  in  Sands 
V.  Lyiiham,  27  Id.  304,  decided  in  1876.  The  same  doctrine  seems  to  have 
been  early  established  by  the  courts  of  Kentucky:  See  BelCs  Heirs  v.  Bamett^ 
2  J.  J.  Marsh.  51G;  Thomas  v,  Thomas,  16  B.  Mon.  420,  and  other  cases  cited 
above.  It  was  also  applied  at  an  early  date  by  the  courts  of  those  states 
which  have  been  influenced  by  the  principles  of  the  civil  law.  In  Howard 
v.  North,  5  Tex.  316,  the  court  say:  ''It  was  a  well-established  rule  under 
the  Spanish  system  of  jurisprudence;  and  its  justice  should  commend  its 
adoption  and  recognition,  in  all  codes,  and  by  all  courts."  And  i!i  Dufour 
V.  Camfrane,  11  Mart.  615;  13  Am.  Dec.  364,  decided  in  1822,  Porter,  J., 
delivering  the  opinion  of  the  court,  said:  "  It  has  been  proved  that  the  pro- 
ceeds arising  from  the  sale  of  the  slaves  were  applied  to  the  discharge  of  the 
judgment  debts  of  the  plaintiff,  and  the  court  is  of  opinion  that  he  can  not 
recover  in  this  suit,  until  he  repay  that  money.  This  is  the  doctrine  ex- 
pressly laid  down  by  Febrero,  lib.  3,  cap.  2,  sec.  6,  n.  357.  And  we  readily 
adopt  it;  for  nothing  could  be  more  unjust  than  to  permit  a  debtor  to  recover 
back  his  property,  because  the  sale  was  irregular,  and  yet  allow  him  to  profit 
by  that  irregular  sale  to  discharge  his  debts." 

Purchaser  at  Void  Sale  Made  under  Proceedings  to  Foreclose  a 
mortgage  succeeds  to  the  title  and  rights  of  the  mortgagee,  and  may  enforoe 
them  as  the  mortgagee  could  have  done  if  the  sale  had  not  taken  place:  Free- 
man on  Void  Judicial  Sales,  sec.  50;  Brohst  v.  Brock,  10  WalL  519;  OUberi 
V.  Cooley,  Walk.  Ch.  494;  Johmitont  v.  SeoU,  U  Mich.  246;  LiUibridge  v.  Trt- 
yeiU,  30  Id.  105;  Jackson  v.  Bowen,  7  Cow.  13.  The  prixusipal  case  Is  dis- 
tinguished in  Laws  v.  T/iompson,  4  Jones,  107:  HoU  ▼.  Bason,  72  N.  G.  310, 
and  WaU  v.  Fairley,  77  Id.  108. 


Habbis  v.  Hobneb. 

[1  DSYXIUEXTX  ft  Ba1TL£'S  EQ.  i66.] 

AssioKEB  OF  Property  to  Secure  Debt  Due  to  Him,  is  not  a  Bona 
Fide  Purchaser,  without  notice,  where  he  pays  no  money  as  a  consid- 
eration of  such  assignment. 

Bill  to  compel  an  account.      The  plaintiff  obtained  a  judg« 
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ment  against  Stephen  Clements,  who  was  in  the  state  of  Ten- 
nessee. The  plaiutiff  left  this  judgment  in  the  hands  of  John 
J.  Carrington,  as  his  agent,  and  he  sent  it  with  James  Caniag- 
ton  to  Tennessee  to  be  collected.  The  latter  took  in  payment 
thereof  notes  of  one  Terry,  and  James  and  Stephen  Clements. 
John  J.  Carrington  became  insolvent,  and  executed  to  defend- 
ant Horner  a  deed  of  assignment.  The  deed  mentioned  the 
df  bts  committed  to  James  Carrington  for  collection,  and  all 
the  property  taken  by  him  in  satisfaction  of  them.  James 
Oanington,  by  order  of  John  J.  Carrington,  delivered  the 
notes  to  defendant  Horner.  The  plaintiff  filed  this  bill  to 
compel  Horner  to  account  to  him  for  the  amount  of  the  judg- 
ment above  mentioned.  The  defendant  said  that  John  J.  Car- 
rington tuld  him,  and  he  believed  the  statement,  that  he  had 
purchased  the  judgment  for  a  valuable  consideration  from  the 
plaintiff,  and  insisted  that  he  was  a  bcma  fide  purchaser,  with- 
out notice. 

Oraham  and  WaddeU,  for  the  plaintiff. 

Mangum  and  Norwood,  for  the  defendants. 

Daiqel,  J.  (after  stating  the  facts).     There  has  been  a  great 
deal  of  testimony  taken  in  this  cause.     We  have  examined 
it,    and   are  satisfied,    that    the    judgment    in   favor  of    the 
plaintiff,  against  Stephen  Clements,  as  mentioned  in  the  bill, 
was  truly  the  property  of  the  plaintiff;  and  that  it  had  been 
placed  in  the  hands  of  John  J.  Carrington,  as  agent  of  the 
plaintiff,  to  be  sent  to  the  state  of  Tennessee  for  collection. 
The  defendant,  by  his  admissions,  had  sufficient  evidence  before 
Lim  to  put  him  upon  inquiry,  if  he  had  in  fact  advanced  or  paid 
at  the  time  a  valuable  consideration  for  the  judgment.     But  we 
are  of  the  opinion,  that  he  does  not  come  within  the  principles 
of  the  rule,  as  he  in  fact  was  nothing  out  of  pocket  by  the  as- 
signment, so  far  as  relates  to  this  judgment.     The  inducement 
for  the  assignment  was  old  debts  due  by  Carrington  to  him, 
and  already  incurred*  liabilities;  but  no  acquittance  was  given 
for  the  same  to  Carrington.      There  was  no  present  loss  to  the 
defendant  in  consequence  of  the  assignment.     The  defendant 
admits  that  he  received  the  judgment  or  notes  which  were  given 
for  it.     The  evidence  proves,  that  he  was  compelled  to  receive 
this  debt  and  others  in  horses,  and  as  a  just  loss  on  the  claims. 
We  are  of  the  opinion  (as  Carrington  is  insolvent),  that  the 
plaintiff  is  entitled  to  a  decree  for  an  account  of  so  much  of  the 
judgment  as  the  defendant  has  actually  received.     It  is  there- 
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fore  referred  to  the  master  of  the  court  of  equity  for  the  county 
of  Orange,  as  a  commissioner  to  state  and  report  what  sum  in 
cash  value  the  defendant  Horner  has  received  on  the  said  judg- 
ment, allowing  him  reasonable  commissions  for  his  trouble  in 
collecting  that  sum. 

By  OouBT.    Decree  accordingly. 


Hb  is  not  a  Bona  Fids  Pubchasxb  who  merely  takes  the  legal  estate  ia 
payment  of,  or  as  security  for,  a  previous  debt:  Dickeraon  v.  TUUnghoiit  21^ 
Am.  Dec.  528,  note  631;  see  also  Potta  v.  Blaekwell,  4  Jones  Eq.  61,  and 
Holderby  v.  Blum,  2  Dev.  &  R  Eq.  62,  citing  the  principal  case;  DonaUfo^ 
▼i  Bank  qfCa^  Fear^  18  Am.  Deo.  677,  note  680;  Itoekwood  v.  Baiei^  12  Id. 
121,  note  ia6. 
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Pbesident  etc.  op  the  Bane  op  Chillioothe  v. 
The  Mayor  etc.  of  Chillioothe.  WooDBRmoE, 
Cashier  of  the  Bank  op  Chillioothe,  v.  The 
Mayor  etc.  op  Chillioothe. 

[7  Obio,  Fast  IT,  31.1 
A  VOWEB,  TO  BOKROW  MONEY  IS  iNCIDEirr  TO  THE  OTHER  UsUAL  POWEBS  OV 

A  Municipal  Cobforation,  and  may  be  exercised  by  such  a  body,  even 
though  no  express  grant  of  the  power  is  found  in  the  charter  of  the  cor- 
poration. 

Dbbt.  The  declarations  in  each  of  the  cases  were  demurred 
to.  The  other  facts  of  the  case  are  sufficiently  illustrated  by 
the  opinion. 

Wm.  AUen  and  Leonard^  in  support  of  the  demurrer. 

Suxin,  contra. 

By  Court,  HrrcHcocK,  J.  These  cases  are  of  great  impor- 
tance, on  account  of  the  principles  involved,  and  have  been 
argued  by  counsel  with  the  ingenuity  and  ability  which  the  im- 
portance of  those  principles  demands.  It  must  be  admitted^ 
too,  that  the  cases  are  of  that  description  where  there  is  dan- 
ger that  a  court,  from  its  earnest  desire  to  do  justice,  may 
be  led  astray  upon  points  of  law,  notwithstanding  all  its 
anxiety  to  the  contrary.  For  it  is  certain  that  if  the  defense  be 
legal,  it  is  manifestly  unjust,  and  such  a  defense  as  no  court 
would  sustain,  unless  impelled  to  it  by  some  well-settled  and 
unbending  principle  of  law.  The  corporation  of  Chillicothe 
have  borrowed  the  money,  for  the  recovery  of  which  these  suits 
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are  brought.  In  one  instance  it  was  done  in  pursuance  of  a 
vote  of  the  people  of  the  town  constituting  the  corporation. 
This  money  has  been  used,  as  we  are  bound  to  believe,  for  the 
iuterest  of  the  town;  and  uou-payment  is  resisted,  upon  the 
ground  that  this  same  corporation  bad  not  power  to  borrow  the 
Laoney,  and  that  in  doing  so,  they  violated  their  charter.  The 
language  of  the  defendants  to  the  plaintiffs  is,  in  substance, 
this:  true  you  loaned  to  us  this  money,  you  did  it  at  our  earnest 
solicitation,  we  have  used  it  for  our  own  benefit;  but  we  have 
no  power  to  borrow,  we  violated  our  charter  in  so  doing,  and 
we  will  take  advantage  of  this  our  own  wrongful  act,  to  protect 
ourselves  from  the  payment  of  that  which  is  your  honest  due. 
No  rule  of  decision  which  will  lead  to  such  manifest  injustice 
ought  to  be  adopted  without  careful  examination  and  much  de- 
liberation. 

These  cases,  as  now  presented,  are  believed  to  be  of  the  first 
impression,  as  counsel,  with  all  their  research,  have  not  been 
able  to  produce  a  decision  in  point.  As  between  natural  per- 
sons, it  is  true  that  inability  to  contract  constitutes  a  defense. 
Hence  the  pleas  of  infancy  and  coverture  are  sometimes  inter* 
posed  to  avoid  the  payment  of  a  debt,  which  an  honest  man  or 
woman  might  be  desirous  to  discharge.  And  such  pleas  are 
formed  [favored]  iu  law,  not  so  much  on  account  of  their  ab- 
stract justice,  as  from  considerations  of  general  policy.  But 
although  corporations  have  existed  for  centuries,  still  we  have 
found  no  case  in  which  inability  to  contract  has  been  set  up  to 
avoid  the  payment  of  their  debts.  There  are,  it  is  true,  many 
cases  where  the  powers  of  particular  corporations  have  been 
investigated,  and  where  they  have  been  held  to  have  exercised 
power  not  granted  to  them,  in  consequence  of  which  their  acta 
were  void;  but  these  have  been  cases  where  the  corporations 
themselves  have  been  striving  to  set  up  or  enforce  powers,  not 
where  they  have  set  up  as  a  defense,  that  they  themselves  had 
been  guilty  of  a  usurpation  of  power.  Such  are  cases  against 
individuals  charged  with  trespasses  or  other  misfeasances,  and 
where  the  defense  is,  that  they  acted  in  pursuance  of  powers 
delegated  to  them  by  corporations.  Such  was  the  case  of  Col- 
ter v.  Coty,^  5  Ohio,  393,  relied  upon  as  an  authority  for  the 
plaintiff.  It  was  an  action  for  replevin  for  fifty  kegs  of  gun- 
powder, and  thd  defendant  justified  under  the  plea  that  he  was 
marshal  of  the  city  of  Cincinnati,  and  that  he  retained  the  gun- 
powder under  an  order  of  the  corporation,  because  it  had  been 

■  I     I  !■        Ill     I  K 

1.  Cotter  T. /><^y. 
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forfeited  for  violatiou  of  a  city  ordiuance.  The  court  held  that 
the  corporation  had  uo  power  to  create  a  forfeiture,  and,  there- 
fore, that  the  defendant  was  not  justified.  To  have  assimilated 
that  case  to  this,  it  should  have  been  against  the  corporation 
itself,  and  the  corporation  should  have  relied  upon  the  defense, 
that  they  were  exonerated,  because,  in  the  creation  of  the  for- 
feiture, they  had  been  guilty  of  usurpation. 

As  a  general  principle,  no  corporation  can  exercise  powers 
not  granted  in  its  act  of  incoi*poration.  This  act  is  its  coDstitu- 
tion,  and  whenever  it  oversteps  the  limits  therein  prescribed,  its 
act  so  far  becomes  void.  But  where  certain  powers  are  specif- 
ically granted,  these  carry  with  them  such  others,  as  incidental 
there tOy  as  are  necessary  to  carry  those  specified  into  effect.  It 
is  proper,  too,  that  these  powers  should  be  strictly  construed, 
considering  with  how  little  care  chartered  privileges  are,  in 
these  days, granted:  2  Kent  Com.,  2d  ed.,  298,  299;  Head  v.  The 
Providence  Insurance  Co.,  2  Cranch,  127;  Darimoidh  Colleger, 
Woodward,  4  Wheat.  636  [68G];  Bealty  v.  Kncywler,  4  Pet.  (U.  S.) 
152;  Planlera'  Bank  v.  Sharp,  6  How.  (U.  S.)  322;  Angell  & 
Ames  on  Corp.,  c.  3,  sec.  6;  c.  8,  sec.  12,  pp.  82, 232, 3d  ed.  But 
a  different  rule  of  construction  ought  to  prevail  where  a  corpora* 
tion  is  endeavoring  to  extend  its  power  to  the  injury  of  others, 
and  where  it  sets  up  by  way  of  defense  to  an  action  brought 
against  it,  that  it  has  itself  been  guilty  of  usurpation  of  power. 

In  considering  this  case,  it  is  not  my  purpose  to  enter  mi- 
nately  into  the  arguments  of  counsel,  although  there  are  some 
principles  advanced  for  defendants  in  the  opening  argument,  in 
which  I  can  not  fully  concur.  In  justice  to  counsel  I  will  say, 
that  this  argument  evinces  much  thought  and  reflection,  and  as 
a  political  production,  is  worthy  of  great  consideration.  It 
seems  to  me,  however,  that'  it  might  have  been  better  addressed 
to  the  mayor  and  commonalty  of  Chillicothe,  and  to  the  people 
of  that  town,  to  dissuade  them  from  contracting  their  debts, 
than  to  this  court,  to  induce  us  to  lend  our  aid  to  the  corpora- 
tion in  avoiding  their  payment. 

It  is  Said  ''  that  the  delegated  power  to  borrow  money,  is  in 
its  nature  a  high,  independent,  substantive  sovereign  power, 
and  can,  therefore,  in  no  instance  pass  from  its  primitive 
source,  but  by  express  grant."  I  do  not  know  that  I  fully  com- 
prehend what  is  intended  by  this  proposition — ^according  to  my 
understanding,  it  amounts  to  this,  the  power  to  borrow  money 
being  a  high,  substantive,  independent,  sovereign  power,  has 
its  source  with  the  people,  who  are  the  primitive  source  of  all 
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power,  aud  must  remain  there  until  expressly  granted.  If  tliis 
be  true,  it  must  follow  that  the  corporation  of  Ghillicothe  have 
not  power  to  borrow  money,  and  could  not  have  bad,  bad  it 
been  expressly  granted  in  the  act  of  incorporation,  and  for  the 
reason,  that  the  people  have  not  delegated  in  the  constitution, 
this  power  to  the  general  assembly — and  no  one  will  preteud 
that  this  body  can  confer  upon  a  municipal  corporation  a  power 
which  it  does  not  itself  possess.  Upon  this  principle  debts 
contracted  by  the  general  assembly  for  money  borrowed,  are 
not  binding  upon  the  state;  I  am  not  prepared  to  admit  this 
question,  it  goes  at  once  to  destroy  all  confidence  in  the  public 
faith. 

This  is  not  the  doctrine,  however,  which  the  counsel  intends 
to  advocate.  He  supposes  this  power  is  expressly  given  to  the 
general  assembly,  because,  as  he  says,  it  "is  among  the  sover- 
eign powers  of  legislation,"  and  "  all  legislative  power  is  ex- 
pressly given  in  the  first  article  of  the  constitution,  to  the  gen- 
eral assembly."  That  the  general  assembly  have  the  power  to 
borrow  money,  I  have  no  doubt,  and  I  agree  with  counsel  that 
this  power  is  conferred  by  the  grant  of  all  legislative  power. 
The  only  difference  between  us  is  in  the  nature  of  the  power. 
He  considers  it  as  a  substantive,  independent,  legislative  power. 
I  consider  it  as  incidental,  general,  legislative  power.  It  is  not 
of  that  ''high,  independent^  substantive,  sovereign"  character 
contended  for.  This  power  resting  in  the  general  assembly, 
may  be  granted  by  that  body  to  a  municipal  corporation,  either 
expressly  or  as  it  possesses  it  itself,  incidentally  or  by  implica- 
tion. 

That  this  power  is  not  expressly  granted  to  the  corporation 
of  Chillicothe,  is  admitted,  and  the  only  question  is,  whether 
it  is  granted  by  implication.  In  order  to  arrive  at  a  correct  con- 
clusion, it  is  necessary  to  examine  the  act  of  incorporation. 
The  original  act  was  passed  on  the  twenty-eighth  day  of  Decem- 
ber, 1813.  In  the  first  section  the  limits  of  the  town  are  speci- 
fied, and  the  same  is  erected  into  a  town  corporate  by  the  name 
of  Ghillicothe.  The  second  section  provides  for  the  election  of 
officers,  and  the  third,  that  the  mayor,  recorder,  treasurer,  and 
common  councilmen,  elected  in  pursuance  of  the  second  sec- 
tion, and  their  successors  in  office  shall  be  a  body  corporate, 
by  the  name  of  the  "mayor  and  commonalty  of  the  town  of 
Chillicothe,"  with  capacity  "  to  purchasci  receive,  possess,  and 
convey  any  real  or  personal  estate  for  the  use  of  said  town  of 
Chillicothe;  provided  the  clear  annual  income  shall  not  exceed 
four  thousand  dollars." 
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In  the  fifth  section,  power  is  given  "  to  lay  a  tax  within  said 
town/' for  the  purposes^  and  to  be  assessed  in  the  manner  in  the 
act  specified. 

In  the  sixth  section,  power  is  given  "  to  erect  and  repair 
public  buildings  for  the  benefit  of  said  town,  and  make  and 
publish  laws  and  ordinances  in  writing,  and  the  same  from 
time  to  time  alter  and  repeal,  as  to  them  shall  seem  necessary, 
for  the  internal  safety  and  convenience  of  said  town  of  Chilli- 
cothe and  the  inhabitants  thereof." 

From  these  extracts  it  will  be  seen  that  this  corporation,  as 
by  that  law  constituted,  had  legislative  power;  this  power,  it  is 
true,  was  restricted  to  such  objects  as  should  seem  necessary 
for  the  internal  safety  and  convenience  of  said  town  of  Chilli- 
cothe, and  restricted,  too,  so  far  that  the  laws  made  and  pub- 
lished, should  not  be  contrary  to  the  laws  of  the  state  or  of 
the  United  States.  It  had  the  power  further,  ''  to  purchase, 
receive,  possess,  and  convey  any  real  or  personal  estate  for  the 
use  of  the  town,  to  erect  and  repair  public  buildings  for  the 
benefit  of  said  town,"  etc. 

If  the  power  to  borrow  money  be,  as  is  insisted  by  counsel, 
a  substantive  legislative  power,  or,  according  to  my  apprehen- 
sion of  the  subject,  an  incident  to  legislative  power,  and  if  it 
became  necessary  for  the  safety  and  convenience  of  the  town, 
or  to  carry  into  effect  the  power  granted  to  purchase  real  or 
personal  estate,  or  to  erect  or  repair  public  buildings,  to  borrow 
money,  there  could  be  no  objection  to  passing  a  law  or  ordinance 
to  that  effect.  When  passed,  it  would  be  obligatory  on  the 
corporation,  and  the  money  procured  would  constitute  a  debt 
which  the  corporation  must  discharge.  Such  law  would  con- 
travene no  principle  of  the  constitution  or  laws  of  the  state  or 
of  the  United  States,  or  any  principle  contained  in  the  charter 
of  incorporation.  To  effect  other  objects  than  those  specified 
in  the  charter,  money  could  not  with  propriety  be  borrowed. 
But  if  it  should  be,  that  circumstance  could  hardly  be  set  up 
as  matter  of  defense  against  an  action  brought  for  the  recovery 
of  the  money.  It  would  rather  be  a  question  between  the 
individual  corporation  and  their  officers,  or  it  might  be  between 
the  state  and  the  corporation. 

This  act  of  December  28,  1813,  was  amended  by  an  act 
passed  on  the  fourth  day  of  February,  1825;  although  by  this 
amendatory  law,  all  parts  of  the  original  law  within  its  pur- 
view were  repealed,  it  added  to,  rather  than  diminished  the 
power  of  the  corporation.     Like  the  former  law,  it  conferred 
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power  on  the  corporation  to  lay  a  tax,  which  might  be  increased 
to  any  extent  by  a  vote  of  the  freeholders  and  householders  of 
the  town  at  an  annual  election.  It  also  conferred  upon  the 
mayor  and  common  council  the  '*  power  to  pass  and  publish  all 
such  laws  and  ordinances  as  to  them  shall  appear  necessary,  for 
regulating  the  streets,  alleys,  and  highways,  and  for  cleansing, 
raising,  paving,  draining,  turnpiking,  or  otherwise  keeping  the 
same  in  repair;"  and  also,  ''to  pass  all  such  laws  aud  ordinances 
relative  to  the  good  government  of  the  town,"  etc.  If  in  effect* 
ing  any  of  these  objects  it  became  necessary  to  borrow  money, 
the  corporation  might  with  propriety  do  it.  In  one  of  the 
cases  now  before  the  court,  the  money  was  borrowed  expressly 
for  improving  one  of  the  streets. 

For  the  purpose  of  purchasing  real  estate,  erecting  and  re- 
pairing public  buildings,  cleansing,  raising,  paving,  draining, 
turnpiking,  and  otherwise  keeping  streets  in  repair,  contraots 
must  necessarily  be  made.  Ultimate  payment,  it  is  true,  must 
be  made  from  taxation.  But  until  money  could  be  thus  raised,  it 
seems  to  the  court  that  it  might  be  provided  othervnse,  and  in 
no  way  better  than  by  borrowing.  And  really,  I  can  not  see 
the  great  difference  whether  a  corporation  shall  be  indebted  to 
A.  for  labor  in  repairing  streets  or  buildings;  or  to  B.  for  money 
borrowed  to  pay  A.  for  this  same  labor.  The  moral  obligation 
to  pay  would  be  the  same  in  either  case. 

In  the  cases  now  before  the  court,  there  is  nothing  illegal  in 
the  consideration,  and  there  is  no  violation  of  any  positive  law 
or  moral  principle  in  the  promises.  The  undertakings  are  not 
to  do  an  illegal  act,  but  to  refund  money  actually  borrowed. 
The  plaintiff  violated  no  principle  of  law  in  loaning  the  money, 
and  certainly  there  would  be  nothing  immoral  in  the  defend- 
ants paying  it.  On  the  contrary,  we  think  its  payment  is  re- 
quired by  every  principle  of  moral  honesty,  and  prohibited  by 
no  arbitrary  rule  of  law. 

The  demurrers  to  the  declarations  will  be  overruled,  and 
judgment  rendered  for  the  j^laintiffs. 

Cited  in  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St.  61,  in  support  of  the  position 
that  the  powers  of  corporations  are  only  such  as  are  conferred  by  their  char- 
ters, either  expressly  or  as  incidental  to  their  existence. 

Implied  Power  of  a  Municipal  Corporation  to  Borrow  Monbt.— It  ii 
well  settled  that  the  implied  powers  of  a  corporation  are  those  only  that  art 
necessary  to  carry  into  effect  the  powers  expressly  granted;  though,  indeed, 
Bometiines  the  word  "convenient"  is  substituted  for  '*  necessary."  By  "  neces* 
sary  "  it  is  not  meant,  however,  that  the  object  of  the  corporation  could  not 
possibly  be  attained,  if  a  power  is  denied,  but  it  is  intended  that  the  othsr 
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methods  left  would  be  so  cumbersome,  as  to  be  practically  inoperative.  This 
principle  is  to  be  applied  to  corporations,  whether  public  or  private,  in  de- 
termining any  question  as  to  their  implied  powers,  but  the  results  are  so  dif- 
ferent in  the  two  cases  when  the  determination  sought  is  as  to  the  existence 
of  an  implied  power  to  borrow  money,  that  they  had  best  be  examined  sep- 
arately. 

As  to  municipal  corporations,  two  distinct  classes  of  cases  may  arise — the 
one  where  the  charter  of  a  municipal  corporation  confers  upon  it  powers  or 
imposes  upon  it  duties,  in  addition  to  the  grant  of  ordinary  corporate  powers, 
of  such  a  character  that  their  purposes  can  not  be  fulfilled  by  the  exercise  of 
the  ordinary  revenue  provisions,  because  of  their  requiring  the  immediate  ex- 
penditure of  large  sums  of  money. 

The  second  case  is  that  in  which  the  charter  confers  only  ordinary  munic- 
ipal powers.  The  power  of  borrowing  is  obviously  necessary  to  the  exercise 
of  the  express  power  in  the  first  of  these  cases,  and  is  therefore  admitted  even 
by  those  decisions  that  deny  its  existence  in  the  latter  case:  Ilackettstown 
V.  Schwack/iameTf  37  N.  J.  L.  191;  Oause  v.  Clarkaville,  5  DiS.  165;  Mayor 
T.  Ra^^  19  Wall  468.  As  to  the  second  case,  the  authorities  are  in  direct 
oonfiict.  Judge  Dillon  thus  speaks  of  the  subject  in  his  work  on  municipal 
ocnporations,  sec.  117:  "The  question  of  the  incidental  authority  of  munic- 
ipal corporations  to  borrow  money  haa  not  been  so  thoroughly  considered,  and 
■o  often  decided  as  to  be  entirely  closed  to  controversy.  In  view  of  the  legis- 
lative practice  to  confer  in  terms  all  powers  so  important  as  this,  the  danger- 
ous nature  of  this  power,  by  reason  of  the  temptation  it  holds  out  to  incur 
needless  debts  and  to  make  extravagant  expenditures,  and  the  facilities  it 
offers  for  fraud,  and  the  settled  and  salutary  doctrine  that  such  corporations 
have  no  powers  but  sach  as  are  expressly  conferred,  and  those  wliich  are  nec- 
essary to  effect  the  objects  of  the  corporation,  and  those  which  are  incidental 
to  the  express  grants,  the  author,  where  the  legislative  will  is  wholly  silent, 
would  be  strongly  inclined  to  deny  the  existence  of  a  general  implied  or  in- 
cidental power  to  borrow  money." 

With  the  courts  favoring  Judge  Dillon's  view,  the  greatest  stress  has 
generally  been  laid  upon  the  tendency  that  this  implication  of  power  would 
have  in  encouraging  fraud,  corruption,  and  extravagance  in  the  municipal 
otficers.  In  Mills  v.  Oltason,  11  Wis.  491,  there  W2|p  a  question  made*  as  to 
the  validity  of  municipal  bonds,  because  issued  without  express  authority; 
but  the  court  said:  "It  is  claimed  that  the  city  had  no  power  to  make  this 
loan  or  issue  its  bonds  therefor.  There  is  no  special  act  and  no  provision  in 
its  charter  authorizing  it,  and  it  was  said  that  without  this,  the  power  to 
borrow  money  did  not  exist,  and  could  not  be  claimed  as  incidental  to  the 
execution  of  the  general  powers  granted  by  the  charter.  The  charter  does 
confer  the  power  to  purchase  fire  apparatus,  cemetery  grounds,  etc.,  to  estab- 
lA  markets,  and  to  do  many  other  things,  for  the  execution  of  which  money 
would  be  necessary  as  a  means.  It  would  seem,  therefore,  that  in  the  ab- 
sence of  any  restriction,  the  power  to  borrow  money  would  pass  as  an  incident 
to  the  execution  of  their  general  powers,  according  to  the  well-settled  rule, 
that  corporations  may  rcso^  to  the  usual  and  convenient  means  of  executing 
the  powers  granted;  for  certainly  no  means  is  more  usual  for  the  execution 
of  such  objects  than  that  of  borrowing  money."  The  power  to  borrow  money 
was  likewise  upheld  in  WiUianutport  v.  CommontoeaUh,  84  Pa.  St.  495,  where 
Judge  Paxson,  delivering  the  opinion  of  the  court,  in  rcfercuce  to  Jud^e 
Dilloa*s  views,  said:  *'The  ground  principally  relied  upon  by  tlie  Icarnur] 
author,  and  others>who  take  this  view  of  the  question,  is  that  the  ^K>\vor  in  a 
iangerous  one.    But  showing  that  the  power  is  dangerous  doc?  not  show 
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that  it  does  not  exist.     Power  is  always  dangerous.     Yet  it  must  be  lodged 
somewhere,  or  human  governments  cease  to  exist.     Without  it  they  can 
neither  repel  aggression  from  without,  nor  suppress  disorder  from  within. 
A  government  without  the  power  to  execute  its  own  laws  would  be  contempt- 
ible, and  of  no  more  stability  than  a  rope  of  sand.    To  withhold  power  merely 
because  of  its  liability  to  abuse  is  Utopian.     It  is  not  too  much  to  say  that 
instances  of  such  abuse  can  as  readily  be  found  in  the  national  and  state 
governments  as  in  the  humblest  municipality."    These  opinions  seem  to  up- 
hold the  proposition  that  a  power,  if  it  would  be  convenient  to  a  corporation, 
should  be  accorded  it,  unless  it   has   been  expressly  prohibited    by  law, 
whereas  the  true  doctrine  is  that  the  power  to  be  implied  should  be  *'  neces- 
sary. "    They  overlook  the  inconvenience  that  would  spring  from  the  grant- 
ing of  the  power,  because  of  its  being  convenient  in  another  respect.     In  the 
supreme  court  of  the  United  States  the  subject  is  an  open  one,  for  there,  in 
the  case  of  Mayor  v.  Ray^  19  Wall.  468,  four  judges  expressed  themselves  in 
favor  of  the  power,  while  the  same  number  expressed  views  just  the  reverse. 
Of  the  cases  denying  the  power  to  a  corporation,  one  well  considered  is  that 
of  IldcheUstown  v.  Schwachhamer,  37  N.  J.  L.  191.    There  Beasley,  C.  J.,  de- 
livering the  opinion  of  the  court,  said:  "  It  has  often  been  said  that  the 
means  which  can  thus  be  raised  up  by  implication  must  be  necessary  to  the 
successful  prosecution  of  the  enterprise,  and  the  circumstance  that  they  are 
convenient  will  not  legalize  their  introduction.    But  the  necessity  here  spoken 
of  does  not  denote  absolute  indispensableness,  but  that  the  power  in  queatioo 
is  so  essential  that  its  non-existence  would  render  the  privileges  granted  piao- 
tically  inoperative  or  incomplete.     *    *    *    Taking  this  as  a  ground  of  our 
reasoning,  I  am  at  a  loss  to  perceive  how  it  can  be  inferred  that  a  power  to 
borrow  money  is  an  appendage  to  the  usual  franchises  given  to  municipal 
corporations.    Such  a  right  can  not,  in  any  reasonable  sense,  be  said  to  be 
necessary  within  the  meaning  of  that  term  as  already  defined.     Under  ordi- 
nary circumstances  it  is  not  certainly  indispensable,  as  common  experience  de- 
monstrates.    In  the  great  majority  of  instances  the  municipal  afiEairs  are  with 
ease  and  completeness  transacted  without  it.     I  do  not  wish  to  be  understood 
as  indicating  that  under  certain  special  conditions  an  opposite  deduction  may 
not  be  legitimately  drawn.     It  is  plain  that  it  is  practicable  to  impose  a  duty 
on  a  municipality  requiring  the  immediate  use  of  large  sums  of  money,  and  in 
such  a  situation  the  inference  may  become  irresistible  that  it  was  intended 
that  funds  were  to  be  provided  by  loans.    My  remarks  are  to  be  restricted 
to  that  class  of  cases  where  charters  are  granted  containing  nothing  more 
than  the  usual  franchises  incident  to  municipal  corporations,  and  under  such 
conditions  it  seems  clear  to  me  that  the  power  to  borrow  money  is  not  to  be 
deduced.     I  have  already  said  that  it  does  not  appear  to  be  a  necessazy  inci- 
dent to  the  powers  granted,  for  such  powers  can  be  readily  and  efficiently 
executed  in  its  absence.     It  would  be  to  fly  into  the  face  of  all  experience  to 
claim  that  the  ordinary  municipal  operations  can  not  be  efficiently  carried 
on  except  with  the  assistance  of  borrowed  capitaL     Without  any  help  of  this 
kind,  it  is  well  known  that  our  towns  and  cities  have  long  been  and  are  now 
being  improved  and  governed.     For  the  attainment  of  these  loans  it  has  not 
generally  been  found  necessary  to  resort  to  loans  of  money.    The  supplies 
derived  annually  from  taxation  have  been  found  amply  sufficient  for  these 
purposes.     Consequently  I  am  tmable  to  perceive  any  necessity  to  borrow 
money  under  these  conditions  from  which  the  gift  of  such  power  to  borrow 
is  to  be  implied.    It  undoubtedly  is  clear  that  if,  as  haa  been  asserted,  the 
ends  of  the  mnnioipal  charter  can  be  conveniently  reached  without  a  resort 
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to  the  device  of  raising  moneys  by  loan,  there  is  not  the  least  legal  basis  for 
a  claim  of  power  to  obtain  funds  in  that  way.  Granted  the  fact  that  the 
charter  can  be  executed  with  reasonable  ease  and  with  completeness,  the  con- 
elusion  is  inevitable  that  the  power  in  question  can  not  be  called  into  exist- 
ence  by  intendment,  and  as  I  claim  the  fact  to  exist,  I  must,  of  necessity, 
reject  the  right  of  implication  in  question."  The  power  was  likewise  denied 
to  municipal  corporations  in  Wilson  v.  JShrevfportj  29  La.  Ann.  673,  and  also 
in  (7auM  v.  Clarksville,  5  Dill.  165.    The  question  is  evidently  yet  an  open  one. 

Before  leaving  the  subject  it  might  be  of  use  to  distinguish  between  the 
power  of  borrowing  and  the  power  that  municipal  corporations  undoubtedly 
possess,  of  creating  indebtedness  in  the  pursuit  of  their  municipal  powers  or 
duties.  A  case  illustrative  of  the  distinction  is  that  of  Ketchum  v.  City  qf 
Buffalo^  14  N.  Y.  356.  In  that  case,  the  city  of  Bufi^o,  possessing  the  power 
to  "establish  markets,"  purchased  in  pursuance  thereof  a  market  site,  and 
gave  therefor  a  written  evidence  of  indebtedness  of  the  amount  of  thirty-five 
thousand  dollars,  payable  in  twenty-five  years,  bearing  interest  meantime  at 
the  rate  of  seven  per  cent. ;  the  power  was  upheld.  It  might  appear  at  first 
view  that  this  differed  little  from  borrowing,  for  it  surely  could  have  mat- 
tered little  to  the  city  that  she  directly  contracted  a  debt  to  A.,  or  that 
•he  paid  him  immediately  with  funds  borrowed  from  B.  The  difference, 
however,  is  this,  that  in  the  case  put,  the  credit  of  the  corporation  is  used  in 
contracting  directly  for  the  accomplishment  of  an  object  authorized  by  law, 
■o  that  by  no  possibility  can  the  consideration  of  the  debt  be  diverted  to  any 
ill^timate  purpose. 

In  other  words,  such  a  case  only  declares,  that  after  a  debt  has  been 
contracted  in  the  legitimate  pursuit  of  corporate  powers,  the  corporation 
may  evidence  the  debt  by  writing,  a  doctrine  recognized  quite  universally: 
HcLckeUsioum  v.  Schwctd^mer,  37  N.  J.  L.  191;  Dottglasa  v.  Virginia  City, 
5  Nev.  147;  New  Albany  Bank  v.  Danville,  60  Ind.  504;  MuUarhy  v.  Cedar 
Falls,  19  Iowa,  21;  Sturtevantv.  City  qf  Alton,  3  McLean,  393;  City  of  Galena 
T.  Corwith,  48  IlL  424;  First  Municipality  qf  New  Orleans  v.  McDonaugh,  2 
Eobin.  244;  Clarke  v.  School  District  No.  7,  3'R.  I.  199.  The  existence  of 
this  power  goes  far  as  an  argument  in  overturning  the  necessity  of  the  im- 
plication of  any  power  to  borrow. 

If  money  has  been  improperly  borrowed  in  advance  of  liabilities  actually 
created,  and  reaches  the  municipal  treasury,  and  is  expended  by  direction  of 
the  governing  body  for  authorized  municipal  objects,  the  municipality  may 
then  be  liable  in  the  proper  action  or  suit,  but  the  action  should  be,  we  think, 
for  money  had  and  received,  or  by  suit  in  equity,  and  not  upon  the  invalid 
bonds:  Baleman  v.  Mid-  Wales  Railway  Co,,  L.  K.,  1  Ch.  Pr.  499;  Thomas  v. 
PoH  Hudson,  27  Mich.  320;  Ilackettstown  v.  Schwackhamer,  37  N.  J.  L.  191; 
Reg.  V.  Litchfield,  4  Ad.  &  El.  (N.  S.)  891;  Mayor  v.  Ray,  19  Wall.  468,  per 
Bradley,  J.  The  holder  of  such  bonds  will,  it  seems,  be  considered  as  the  as- 
signee and  owner  of  the  original  claim  of  the  payee:  Oneida  Dank  v.  Ontario 
Bank,  21  N.  Y.  490;  Marjor  v.  Ray,  19  Wall.  468,  per  Hunt,  J.;  Shirk  v. 
Pulaski  Co.,  4  Dill  208;  Paul  v.  Kenosha,  22  Wis.  266;  Cause  v.  Claiksville, 
5  Dill  C.  C.  165;  DiU.  on  Munic.  Ck)rp.,  sec.  126,  note.  The  power  u>  bor 
row,  if  not  expressly  given,  has  been  denied  to  counties  in  Mississippi:  Bea" 
man  v.  Board  qf  Police  of  Leake  Co.,  42  Miss.  588.  TJie  less  extensive 
powers  of  counties  make  this  a  much  clearer  case  than  that  of  municipalities. 

Implied  Power  of  Pbivate  Corporations  to  Borrow.— It  seems  to  be 
the  law  that  private  corporations,  established  for  the  object,  amongst  others, 
of  private  emolument,  have  the  power  of  horrowlDg  money,  unless  expressly 
Am.  Dbg.  Vox..  XZX— 18 
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prohibited.  The  doctrine  was  thus  stated  in  Barry  v.  MerdumUf  Exehan^ 
Company,  1  Sandf.  Ch.  289:  "Corporations  are  usually  created  for  some  lim- 
ited and  specific  purpose,  and  therefore  the  general  powers  incident  to  a  body^ 
corporate  at  conunon  law  are  restricted  by  the  nature  and  object  of  each. 
And  every  such  corporation  has  power  to  make  all  contracts  which  are  neces- 
sary and  usual  in  the  course  of  the  business  it  transacts,  as  means  to  enaUe- 
it  to  effect  such  object,  unless  expressly  prohibited  by  law,  or  the  provisions 
of  its  charter.  Upon  this  principle,  and  to  the  extent  stated,  a  corporation, 
in  order  to  attain  its  legitimate  objects,  may  deal  precisely  as  an  individual 
may  who  seeks  to  accomplish  the  same  ends.  If  chartered  for  the  purpose  of 
building  a  bridge,  it  may  contract  a  debt  for  the  labor,  the  materials,  or  th« 
land  upon  which  the  bridge  is  abutted.  If  more  advantageous,  it  may  bor- 
row money  to  purchase  such  land  or  materials,  or  to  pay  for  such  labor.  And 
as  evidence  of  the  indebtedness  and  as  security  for  its  repayment,  it  may  ex- 
ecute to  the  creditor  a  promissory  note,  a  bond,  or  a  mortgage,  whether  the 
debt  be  for  the  money  borrowed,  or  for  the  work,  materials,  or  land.*'  In 
consonance  with  this,  it  has  been  held  that  private  manufacturing  corpora- 
tions may  borrow  money  for  the  purpose  of  carrying  on  their  operations:  Burr 
V.  McDonald,  3  Gratt.  215;  Fay  v.  Noble,  12  Cush.  1;  that  railroad  corpora- 
tions may:  Lueaa  v.  Pitney,  3  Dutch.  229;  that  banking  corporations  mays 
CurUs  V.  LeavUt,  16  N.  Y.  9;  that  religious  corporations  may:  Dams  ▼• 
Proprietors  of  tlie  Second  UniversaWtt  Meeting-houee  in  Lowell,  8  Meta  321. 

In  the  dissenting  opinion  of  Selden,  J.,  in  Curtiss  v.  Leavitt,  15  N.  T.  260^ 
however,  it  is  strongly  contended  that  the  power  of  a  corporation  should  \» 
restricted  to  the  creation  of  indebtedness  in  carrying  on  its  particular  boai- 
ness,  for  which  thereupon  it  might  give  evidence  of  indebtedness.  This  mle^ 
as  has  been  above  stated,  has  been  applied  in  various  instances  to  mnnidpsi 
corporations,  and  evidentiy  many  of  the  same  oonsideratiomi  would  apply  ia. 
fikvor  of  extending  it  to  private  corporations. 


St.  Claib  v.  Williamb. 

[7  Omo,  Pabt  n,  110.] 
norANT  lOB  LiFB  OAK  NOT  SUE  UPON  A  COYENANT  OF  WaBEANTT  in  a  priOT 

deed  in  fee  to  one  under  whom  he  deraigns;  therefore  there  is  no  snoli 
action  for  a  widow,  who  has  been  evicted  of  the  lands  assigned  to  her  a» 
dower,  xipon  the  covenant  of  warranty  to  her  husband. 

AonoH  of  covenant.  The  plaintiff,  a  widow,  had  been  evicted 
nnder  title  paramount  of  lands  assigned  to  her  as  dower.  The- 
lands  had  been  deeded  in  the  past  by  defendant,  with  covenant 
of  warranty  to  Davis,  who  had  afterwards  conveyed  to  plaint-^ 
iff's  husband.    Plaintiff  claimed  the  benefit  of  the  covenant. 

Fox^  for  the  plaintiff. 

F.  Worthington,  contra. 

By  Court,  Lakb,  J.  The  question  arising  in  this  case  is^ 
whether  the  right  of  action  upon  a  covenant  of  warranty  an- 
nexed to  a  conveyance  in  f ee,  passes  to  one  who  holds  but  tJk 
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•state  for  life  in  the  land.  It  is  no  subject  of  doubt  that  an 
assignee  is  entitled  to  tbe  benefits  of  all  covenants  running 
with  the  land:  Backus  v.  McCoy,  3  Ohio,  219  [17  Am.  Dec. 
585];  King  v.  Kerr,  5  Id.  156  [22  Am.  Dec.  777].  Nor  is  it 
doubted,  where  a  covenant  running  with  the  land  is  divisible 
in  its  nature,  as  if  the  entire  interest  of  separate  parts  of  land 
pass  to  different  individuals,  that  a  right  of  action  accrues  to 
each  party,  to  recover  his  proportion  of  tbe  warranty:  Tapscoit 
V.  Williams,  10  Id.  444;  Van  Home  v.  Grain,  1  Paige  Ch.  455; 
Asior  V.  Miller,  2  Id.  78;  Touch.  199;  Co.  Lit.  385,  386.  But  a 
plain  distinction  is  made  between  the  holder  of  a  part  of  the 
land,  and  the  holder  of  a  part  of  the  estate;  the  former  may 
Toncb  as  assignee,  or  bring  warrantia  charlce;  the  latter  has  the 
benefit  of  the  warranty  by  aid  prayer,  or  by  the  voucher  of  him 
who  holds  the  remainder:  Co.  Lit.  385  a;  4  Dane,  51;  Wood's 
Conveyancing,  373.  The  same  disti  action  is  carried  into  the 
modern  action  of  covenant.  The  assignee,  upon  whom  is  cast 
the  benefit  or  the  obligation  of  the  covenants,  is  he  who  holds 
the  whole  estate  or  term:  Holford  v.  Hatch,  Doug.  183;  The 
Earl  of  Derby  y.  Taylor,  1  East,  502.  These  principles  settle 
the  present  suit.  The  plaintiff  could  not  vouch  as  assignee, 
nor  have  warrarUia  charlce  under  the  ancient  law,  nor  can  she 
sustain  an  action  of  covenant,  because  she  does  not  hold  the 
whole  estate.  The  right  of  action  on  the  warranty  passes  to 
the  heirs,  and  her  remedy  is  by  a  new  assignment  of  dower. 
Judgment  for  defendant. 


Tb»  principal  cue  was  cited  in  TapBCoU  v.  WiUiamB^  10  OhiOb  444^  to  th« 
pontioii,  that  a  real  covenant  ii  single,  and  must  be  enforced  in  one  action. 


WiLLYARD  V.  Hamilton. 

[7  Omo,  Part  n.  111.] 

A  WoBK  MAT  BB  OF  PUBLIC  UsE,  though  conducted  and  owned  by  a  private 
corporation. 

InsM. — As  EzTBNSivs  Line  or  Canal  to  be  constructed  by  a  private  cor- 
poration, and  which  in  the  act  of  its  incorporation  is  declared  to  be  a 
pnblic  highway,  is  a  public  use. 

A  Pbotision  in  an  Act  that  Compensation  shall  Follow,  not  precede, 
the  taking  of  private  property  for  public  use,  is  constitutional. 

A  Pbotision  that  Commissioners  Appointed  bt  the  Leoislaturb  Assess 
Damages  for  private  property  teken  for  public  use,  does  not  infringe  the 
right  of  trial  by  jury,  guaranteed  by  the  constitution. 


196  WiLLYARD  V.  Hamilton.  [Ohio, 

Tbbspass  for  cutting  timber.  Defendant  by  his  plea  justified 
as  agent  of  the  Pennsylvania  and  Ohio  canal  company.  To 
this  there  was  a  demurrer,  because  it  did  not  appear  therefrom 
that  damages  had  been  assessed  for  the  property  taken,  nor  that 
any  provision  had  been  made  for  assessing  the  same.  Also, 
because  it  did  appear  tbat  the  Pennsylvania  and  Ohio  canal 
was  a  work  of  private  improvement,  and  therefore  could  not 
justify  the  taking  of  private  property  in  inrntum. 

Bierce,  for  the  plaintiff. 

Ibdd,  contra. 

By  Court,  Qbimke,  J.  This  case  presents  some  questions  of 
very  great  importance,  and  yet,  I  believe,  most  of  them  have 
been  already  settled  by  this  court.  As,  for  instance  in  Young 
T.  Buckingham,  5  Ohio,  488,  it  has  been  decided  that  bridges, 
turnpikes,  and  highways,  are  public  works;  and  in  Cooper  v. 
WaiiamB,  4  Id.  253  [22  Am.  Dec.  745],  and  Bates^.  Cooper,  5  Id. 
118,  that  where  private  property  is  appropriated  to  public  use, 
it  is  not  necessary  the  damages  should  be  assessed  before  the 
appropriation,  and  that  the  mode  of  assessment  by  commis- 
sioners is  constitutional:  2  Kent  Com.  339.  It  is  very  true 
that  precedents  are  not  of  such  binding  authority  that  they  may 
not  be  overruled,  but  they  are  naturally  of  very  great  weight. 
It  is  as  necessary  that  there  should  be  a  law  to  restrain  the  court, 
as  that  there  should  be  rules  to  restrain  the  conduct  of  individ- 
uals; and  precedents  constitute  that  law.  The  great  princi- 
ple on  which  society  is  constructed  in  this  country  is,  that  the 
welfare  of  the  community  is  superior  to  that  of  private  indi- 
viduals, which  is  just  the  reverse  of  what  it  is  in  most  other 
countries,  where  the  welfare  of  the  community  is  considered  as 
subordinate  to  that  of  private  individuals. 

Hence,  the  spirit  of  public  improvement  has  been  carried 
further  in  the  same  period  of  time,  in  this  country,  than  in  any 
other.  Highways,  turnpikes,  and  canals  are  constructed  be- 
cause the  public  have  an  interest  in  them,  and  it  is  of  more  im- 
portance that  the  public  should  not  be  deprived  of  the  right  to 
have  them  constructed,  than  it  is  that  private  individuals 
should  not  be  deprived  of  any  of  their  privileges.  And  the 
security  to  the  individual  members  of  society  is  almost  perfect, 
where  there  is  a  genuine  exercise  of  the  right.  But,  what  shall 
be  the  test,  whether  a  work  is  to  be  deemed  ^  public  improve- 
ment ?  It  can  not  be  the  fact  of  its  having  originated  with  the 
legislature,  or  of  its  being  conducted  exclusively  by  agents  ap- 
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pointed  by  them;  for  roads  constructed  under  the  authority  of 
the  county  commissioners  are  as  much  public  works  as  state 
roads  which  have  been  established  by  the  legislature.  The  in- 
quiry, then,  must  necessarily  be,  what  are  the  objects  to  be  ac- 
complished ?  not  who  are  the  instruments  for  attaining  them. 
A  canal  traversing  the  whole  length  of  the  state  may  be  con- 
Btructed  by  an  incorporated  company,  while  a  road  of  twenty 
miles  may  be  laid  out  under  the  authority  of  the  legislature. 
Would  the  community  have  less  interest  in  the  former  than  in 
the  latter  ?  If  they  would  have  only  as  great  an  interest,  then 
the  question  is  answered,  and  the  difficulty  is  solved;  for  the 
character  of  a  work  must  depend  upon  its  nature,  and  not  its 
nature  upon  the  name  which  is  given  to  it.  It  is  supposed  that 
a  good  deal  of  difficulty  and  uncertainty  will  be  the  conse- 
quence of  this  construction.  But  he  who  has  to  deal  with  the 
a£Eiairs  of  men  has  necessarily  some  difficulty  to  encounter. 
Human  interests  are  not  like  mathematical  abstractions.  If 
they  were,  there  would  be  no  opportunity  for  the  display  of 
prudence,  judgment,  and  discretion,  nor  for  the  exercise  of 
distributive  justice  in  its  various  forms.  There  does  not,  how- 
ever, appear  to  be  much  room  for  uncertainty  iu  this  case. 
Here  is  a  canal,  eighty  miles  in  length,  connecting  the  Ohio 
with  the  Pennsylvania  canal.  It  is  in  reality  a  branch  of  the 
former.  Suppose  the  original  design  had  been  to  connect  our 
great  canal  with  the  Pennsylvania  canal,  and  that  afterwards 
the  canal  from  the  lake  had  been  cut  so  as  to  intersect  it,  then 
the  Pennsylvania  and  Ohio  canal  would  have  been  called  the 
principal  work,  and  the  other  only  an  appendage  to  it.  But 
the  time  when  these  two  improvements  were  undertaken  can 
not  make  any  difference  in  the  character  of  public  utility  which 
belongs  to  them.  So  that  if  it  is  the  nature  of  an  undertaking 
which  is  alone  entitled  to  give  a  name  to  it,  there  is  neither 
difficulty  nor  uncertainty  in  the  application  of  the  rule.  It  is 
a  consideration  of  great  importance,  too,  that  this  canal  is  de- 
clared to  be  a  public  highway.  It  is,  indeed,  one  which  is 
decisive  of  the  matter. 

The  constitution  declares  that  private  property  may  be  appro- 
priated to  the  public  use,  provided  a  compensation  is  made  to 
the  owner.  This  right  to  take  private  property,  is  called,  by 
writers  on  public  law,  the  eminent  domain  of  a  state,  and  there 
is  a  great  difference  of  opinion  among  them  upon  the  question, 
whether  the  state  is  bound  to  make  compensation.  The  clause 
in  our  constitution  was  inserted  for  the  purpose  of  settling 
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these  doubts,  and  uot,  as  has  been  generally  supposed,  for  the 
purpose  of  reuderiDg  the  compensatiou  a  condition  precedent. 
It  is  intended  as  a  public  declaration  in  answer  to  the  opinions 
of  some  European  writers  on  the  subject,  that  the  owner  is 
entitled  to  compensation,  and  was  not  intended  to  convey  the 
idea  that  he  must  be  paid  beforehand.  In  McGowen  v.  Starke^ 
1  Nott  &  M.  387  [9  Am.  Dec.  712],  the  supreme  court  of  South 
Carolina  have  decided  that  the  state  is  not  bound  to  make  com- 
pensation in  such  a  case,  and  this  is  in  consequence  of  their  con- 
stitution containing  no  provision  on  this  subject.  It  may  be 
asked,  what  security  is  there  that  compensation  will  be  made, 
unless  it  is  made  before  the  property  is  taken  ?  Precisely  that 
degree  of  security  which  exists  in  a  multitude  of  other  instances 
of  infinitely  greater  moment,  in  which  the  citizen  reposes  a 
voluntary  and  unlimited  confidence  in  the  good  faith  of  the 
state.  Not  to  mention  the  case  of  the  public  creditors,  who  are 
never  sure  that  they  will  be  -reimbursed  until  payment  is  act- 
ually made;  the  people  are  dependent  from  year  to  year  on  the 
legislature  for  the  enactment  of  laws,  which  are  intended  to 
answer  their  most  pressing  wants.  And  if  any  selfishness  is  to 
be  suspected  on  the  occasion,  there  is  less  reason  to  apprehend 
its  existeuce  in  this  case,  because  the  state  does  not  make  com- 
pensaliou  out  of  its  own  funds  in  the  first  instance,  but  compels 
it  to  1)0  mauo  by  the  company.  It  is  of  infinite  importance, 
that  the  citizens  of  the  state  should  not  consider  themselves  as 
merely  isolated  individuals,  having  no  bond  of  connection  with 
the  common  weal.  They  should  consider  themselves  as  united 
together  for  the  advancement  of  the  interest  and  happiness  of 
the  whole  community,  and  not  be  disposed  to  repine  at  every 
'little  incouvenience  which  their  patriotism  may  occasion  them. 
The  charter  of  the  Pennsylvania  and  Ohio  canal  contains 
very  ample  provision  for  the  assessment  of  damages  to  the 
plaintiff.  The  ninth  section  declares  tbat "  whenever  the  owner 
of  property  and  the  company  can  uot  agree  as  to  the  amount, 
and  can  uot  also  agree  on  some  person  or  persons  to  appraise 
the  same,  that  then  the  legislature  shall  appoint  commissioners 
for  that  purpose."  So  that  the  act  not  only  authorizes  the  ap- 
pointment of  a  tribunal,  in  the  selection  of  which  the  party  has 
an  immediate  participation,  but  on  failing  to  make  the  appoint- 
ment, the  legislature  bind  themselves  to  make  another.  But, 
in  this  eveut,  it  is  the  plaintiff  liimself  who  must  first  move  in 
the  business.  They  have  given  him  an  election  to  have  the  dis* 
pute  settled  by  the  simple  and  quiet  arbitrament  of  his  own 
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neighbors.  And  if  he  does  not  accept  this^  be  should  make 
application  for  the  appointment  of  commissioners.  How  then 
can  be  complain  that  an  act  has  not  been  done,  in  the  perform- 
ance of  which  be  is  to  be  chiefly  instrumental  ? 

It  is  immaterial  in  the  shape  which  these  pleadings  have  now 
assumed;  but  I  understand  that  the  commissioners  have  actually 
been  appointed.  But  it  is  said  that  the  right  of  trial  by  jury 
is  violated  by  the  appointment  of  commissioners.  This  is  an 
objection  which  I  have  heard  repeated  ever  since  my  earliest 
recollection  of  such  matters;  and  yet  it  has  always  been  made 
with  that  degree  of  hesitation  which  denotes  that  the  objector 
is  not  altogether  sure  of  the  ground  on  which  he  stands.  It 
has  been  constantly  made  in  the.  progress  of  every  public  im- 
provement which  has  been  executed  in  the  United  States;  and 
yet  every  one  seemed  to  feel  that,  although  it  was  striking  and 
plausible,  yet  that  it  could  not  possibly  be  maintained. 

The  Constitution  declares  that  the  right  of  trial  by  jury  shall 
be  inviolate;  and  the  only  way  in  which  we  can  ascertain  the 
true  meaning  of  this  clause,  is  by  making  inquiry  whether,  be- 
fore the  constitution  was  framed,  jury  trial  was  known  in  such 
cases  in  the  territory  of  Ohio.  And  one  of  the  first  acts  which 
I  recollect,  is  that  of  the  thirteenth  December,  1799,  by  which 
five  commissioners  are  authorized  to  take  the  land  of  private 
individuals,  where  the  public  convenience  requires  that  a  road 
should  be  conducted  over  it,  and  declaring  that  any  three  of 
the  five  may  agree  in  the  assessment  of  damages  to  the  owners. 
This  act  is  of  great  importance;  for  here  were  a  people  living 
under  a  republican  form  of  government  with  almost  every  form 
of  civil  polity,  the  same  as  at  present,  who  afterward  frame  a 
constitution  for  themselves,  and  who,  in  effect,  declare  that 
jury  trial  shall  be  held  inviolate  as  it  was  before;  and  yet  the 
intervention  of  a  jury,  in  such  cases,  was  not  only  unknown, 
but,  by  necessary  implication,  was  absolutely  prohibited.  If  it 
should  be  supposed  that  the  term  of  our  territorial  government 
was  too  short  to  settle  the  true  import  of  the  term  jury  trial, 
the  constitution  and  laws  of  the  other  states  may  afiford  us  some 
light.  But  in  examining  these,  it  will  be  found  that  although 
the  constitutional  provision  is  generally  the  same  as  ours,  yet 
that  there  is  the  greatest  variety  in  the  procedure  which  the 
laws  authorize.  In  some  of  them,  three  commissioners  are  ap« 
pointed;  in  some  five,  and  in  others  a  greater  number.  In 
eome  the  appointment  is  made  by  the  legislature;  in  others  by 
the  supreme  court,  and  in  others  again  by  a  county  court.    And 
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this  haa  been  the  case,  notwithstanding  some  of  these  8tiite» 
have  changed  their  constitutions  in  the  intermediate  time,  and 
have  guarded  the  provision  by  no  additional  or  explanatory 
dechiration.    Perhaps  there  is  no  constitutioual  question  which 
has  ever  been  discussed  in  this  country,  which  haa  been  so 
completely  settled  by  contemporaneous  construction  and  uni- 
versal acquiescence.    On  what  principle  is  it  that  juries  are  dis- 
pensed with  in  the  greater  number  of  our  courts,  iu  courts  of 
equity,  courts  of  admiralty,  courts  martial,  and  courts  of  jus- 
tices of  the  peace  ?    Magna  Charta  declares  that  no  man  shall 
be  deprived  of  life,  liberty,  or  property,  but  by  the  judgment 
of  bis  peers,  or  the  law  of  the  land.     Mr.  Sullivan,  sees.  39, 
10,  remarks  that  as  juries  were  unknown  in  those  courts  before 
the  great  charter,  their  disuse  constituted  a  part  of  the  law  of 
the  land;  and  therefore,  although  that  charter  was  the  first 
great  instrument   which  solemnly  guaranteed  jury    trial    to 
Englishmen,  yet  it  has  never  been  supposed  that  that  institu- 
tion constituted  a  part  of  the  machinery  of  those  courts.     And 
I  believe  it  would  be  equally  difficult  in  that  country  to  find  an 
instance  of  the  intervention  of  a  jury,  in  the  proper  accepta- 
tion of  the  term,  in  a  case  like  the  present. 

In  jT/ie  Oovemor  and  Company  etc.  v.  MeredUh,  4  T.  B.  794^ 
which  was  an  action  of  trespass  like  the  present,  the  defend- 
ants had  acted  under  an  act  of  parliament,  authorizing  the 
straightening  the  streets  of  a  town;  the  act  also  appointed 
commissioners  to  assess  the  damage  done  to  individual  pro- 
prietors. The  court  were  unanimous  that  the  action  would  not 
lie.  Buller  remarked  that  where  the  public  welfare  required 
it,  private  property  might  be  taken  without  making  compensa- 
tion, and  that,  therefore,  on  general  principles,  the  action 
would  not  lie,  but  that  at  any  rate,  as  commissioners  had  been 
provided  to  estimate  and  pay  the  amount  of  compensation,  that 
that  alone  was  a  sufficient  answer  to  the  action. 

The  provision  in  Magna  Charta,  which  I  have  referred 
to,  is  transcribed  into  the  ordinance,  omitting  only  the 
word  life.  And  if  the  last  six  artfcles  of  this  instrument 
are  of  perpetual  obligation,  then  we  have  in  Ohio  the 
same  law  and  the  same  course  of  proceeding  as  in  England, 
and  very  nearly  the  same  as  in  the  other  states  of  the  union. 
If  the  law  were  otherwise,  no  courts  would  have  time  sufficient 
to  try  the  infinite  multitude  of  actions  which  would  arise.  It 
is  sometimes  said,  that  the  utility  of  any  political  arrangement 
is  no  reason  for  committing  an  impropriety,  but  public  utility 
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itaelf  becomes  sometimes  a  great  rule  of  justice.  They  \vlio 
make  the  constitutional  objection  in  this  case,  do  not  recollect 
that  if  twelve  men  were  selected,  they  could  not  be  used  in  the 
way  in  which  juries  ordinarily  are.  Having  no  relation  to  any 
court  of  justice  in  the  state,  there  would  be  no  rule  for  appoint- 
ing them  in  the  way  that  common  law  juries  are  chosen,  nor 
any  reason  for  composing  them  of  twelve  rather  than  of  any 
other  number,  nor  for  requiring  unanimity  in  their  decisions. 
And  above  all,  there  could  be  no  presiding  law  tribunal,  the 
conjunction  with  which  is  the  peculiar  and  valuable  feature  of 
jury  trial;  so  that  after  all,  persons  appointed  for  the  purpose 
of  assessing  damages,  would  be  nothing  more  than  commission- 
ers, as  they  now  are,  whatever  name  we  might  be  pleased  to 
give  them.  He  who  will  take  the  trouble  to  examine  our  laws, 
as  well  before  as  since  the  formation  of  our  constitution,  will 
find  that  they  are  uniformly  regarded  as  an  appendage  to  the 
conrta  only.  No  juries  are  ever  mentioned  but  such  as  are 
auxiliary  to  the  administration  of  justice  in  some  court;  and  on 
the  whole,  the  conclusion  to  which  we  are  justified  in  arriving 
is,  that  there  is  nothing  repugnant  to  the  constitution  in  the 
law  under  which  the  defendant  defends  himself.  Objections  of 
this  kind  should  ever  be  listened  to  with  attention  and  earnest- 
ness. For,  although  to  decide  upon  the  constitutionality  of  a 
law,  is  a  duty  which  no  judge  should  court;  yet  it  is  also  one 
Jrom  which  no  judge  should  shrink. 


The  principal  case  was  cited  as  aathority,  to  the  effect  that  a  private  incor- 
porated company  undertaking  works  of  public  benefit,  such  as  a  turnpike 
road,  m&y  lawfully  be  granted  power  to  condemn  private  property,  in  Kemper 
V.  Cincinnati  tie.  Turnpike  Co,,  11  Ohio,  392,  393.  In  Lamb  v.  Laiie,  4  Ohio, 
St.  176;  Hueaton  v.  Hamilton  etc  R,  R.  Co.,  4  Id.  689;  Kane  v.  Cleveland  etc, 
R.  R.  Co.,  6  Id.  147;  Work  y.  Stale,  2  Id.  307;  Beckner  v.  WiUiams,  22  Id. 
275,  it  was  cited  to  the  point  that  the  right  of  jury  trial  was  not  a  necessary 
incident  to  actions  or  proceedings  for  the  appropriation  of  private  property 
to  public  uses. 

Public  Use  akd  Publio  Benefit  are  convertible  terms,  denoting  each 
works  of  public  benefit:  Aldridge  v.  Tuseumhia  R.  R,  Co.,  23  Am.  Dec.  307. 
It  is  no  objection  to  a  use  being  publio  that  private  emolument  will  result 
therefrom:  Beekman  v.  Saratoga  etc,  R.  R,  Co.,  22  Id.  690,  note,  where  the 
whole  subject  of  public  use  is  treated  of. 

KiOBT  OF  Trial  bt  Jubt  is  not  Infbinoed  by  an  act  providing  that 
eommissioners  may  assess  the  damages  accruing  from  the  taking  of  private 
property  for  a  publio  use:  Seudder  v.  TrerUon  Del,  Falls  Co.,  23  Id.  756. 
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Tboykb  will  not  Lie  for  a  Pobtiok  purchased  of  a  larger  qnantitjoC 
like  property,  where,  sabsequently  to  the  purchase,  there  has  been  no 
further  act  done  to  specify  and  identify  the  part  sold. 

Tbotbb.  An  order  had  been  given  on  defendant,  by  Henry 
Swearingen,  in  favor  of  Hutton,  for  six  hundred  barrels  of 
flour.  Defendant,  at  the  time,  had  in  his  possession  about  one 
thousand  five  hundred  barrels  of  flour  of  Swearingen's.  Hut- 
ton's  interest  in  the  order  subsequently  came  to  plaintiff.  The 
other  facts  of  the  case  necessary  to  an  understanding  thereof, 
appear  in  the  opinion.  A  nonsuit  was  granted  on  the  trial. 
This  was  a  motion  to  open  the  nonsuit  and  for  a  new  trial. 

Collier  and  Stanton,  for  the  plaintiff. 

Loomia,  Meicalf,  and  Sutherland,  contra. 

By  Court,  Gbihke,  J.  The  question  is,  whether  there  has 
been  a  sufficient  designation  of  this  flour  to  authorize  trover  to 
be  brought  for  it.  Some  of  the  English  decisions  teach  a  doc- 
trine which  is  very  latitudinarian,  while  others,  and  those  the 
most  recent,  adhere  to  the  settled  principle,  that  where  a  part 
of  an  undivided  mass  of  property  is  sold,  it  is  necessary  that 
some  further  act  should  be  done,  specifying  and  indentifying 
the  part  sold,  before  the  action  of  trover  will  lie.  In  Whiter* 
house  V.  Frost,  12  East,  614,  where  a  man  having  forty  tons  of 
oil  in  one  cistern,  sold  ten  tons  to  B.,  and  received  the  price, 
and  B.  sold  the  same  to  C,  and  took  his  acceptance  upon  it, 
but  no  actual  delivery  was  made  of  the  ten  tons,  which  con- 
tinued mixed  with  the  rest  in  A.'s  cistern;  it  was  held,  that  as 
between  B.  and  0.,  the  sub-vendee,  the^delivery  was  complete, 
and  that  trover  would  lie.  Jackson  v.  Anderson,  4  Taunt.  24, 
was  decided  the  year  after,  and  it  was  there  held,  that  trover 
might  be  maintained  for  one  thousand  nine  hundred  and  sixty- 
nine  dollars  in  a  keg  containing  four  thousand  seven  hundred 
dollars.  No  separation  was  made  of  the  parcel  claimed  by  the 
plaintiff,  but  the  defendant  had  sold  and  converted  the  whole  keg; 
and  on  this  ground,  Mansfield,  C.  J. ,  placed  the  right  of  the  plain  t- 
iff  to  recover.  The  next  iii  order,  is  the  case  of  Austin  v.  Craven, 
Id. ,'  where  trover  was  brought  for  fifty  hogsheads  of  sugar,  and 
it  was  decided  that  it  would  not  lie,  because  there  was  no  spe- 
cific quantity  of  loaves  in  esse,  and  so  no  identification  of  the 

1.  AmUn  ▼.  Craven,  4  Taunt.  MA. 
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part  sold.  The  case  of  the  oil  is  noticed  with  evident  disappro- 
bation. White  V.  Wilk8,  5  Id.  176^  presented  the  same  state  of 
facts  as  Whilekcmse  v.  F^rosL  It  was  a  sale  of  twenty  tons  of 
oil,  out  of  a  much  larger  quantity  contained  in  cisterns,  and  it 
was  held  that  trover  would  not  lie.  The  determination  in  Aus^ 
Hn  y.  Craven  is  ratified,  and  that  in  Whilehouse  v.  Frost  is  di- 
rectly overruled.  Shepley  v.  Davis,  5  Taunt.  616,  was  a  sale  of 
ten  tons  of  hemp,  part  of  a  larger  quantity.  It  was  held,  that 
until  the  part  sold  was  weighed,  the  sale  was  incomplete. 
BvLsk  y.  Davis,  2  Mau.  &  Sel.  397,  was  a  sale  of  ten  out  of  eight- 
een tons  of  flax.  It  was  held,  that  not  being  weighed  and  the 
part  sold  ascertained,  that  there  was  not  a  sufficient  identifica- 
tion of  this,  to  authorize  trover  to  be  brought.  These  are  the 
leading  cases  in  England,  and  it  is  easy  to  see  that  the  weight 
of  authority  is  against  the  action. 

The  case  of  Pleasants  v.  Pendleton,  6  Band.  473  [18  Am.  Dec. 
726],  is,  however,  a  very  strong  case  the  other  way.  But  it  is 
impossible  to  hide  from  one's  self,  that  the  fact  of  the  small 
difference  between  one  hundred  and  twenty-three  barrels,  the 
whole  quantity,  and  one  hundred  and  nineteen  barrels,  the 
number  sold,  may  have  gone  a  great  way  to  influence  the  judg- 
ment. It  was  a  hard  case,  and  hard  cases  always  make  a  ship- 
wreck of  principles.  It  is  impossible  to  answer  the  difficult  in- 
quiry. If  a  part  only  of  the  flour  had  been  burnt,  in  that  case, 
on  whom  would  the  loss  have  fallen?  If  A.,  being  the  owner 
of  two  thousand  barrels  of  flour,  sells  one  thousand  to  B.,  but 
without  anything  being  done  to  ascertain  the  identity  and  in- 
dividuality of  the  part  sold,  and  one  thousand  barrels  are  con* 
sumed  by  fire,  what  is  there  to  determine  that  that  one  thou- 
sand are  the  property  of  the  vendee,  and  that  he  shall  bear  the 
loss  ?  Until  this  question  can  be  answered,  we  must  adhere  to 
the  later  English  cases;  or  rather  we  must  adhere  to  principle, 
which,  looking  to  every  consequence  which  may  arise  from  any 
given  combination  of  circumstances,  establishes  a  rule  which 
shall  be  liable  to  as  little  fluctuation  as  possible. 

Motion  overruled. 


In  thb  Matter  of  Ebenezeb  Prentiss. 

[7  Obio,  Pabi  n,  129.] 

A  TiNAirr  nr  oommok  can  Convey  ms  Interest  in  a  separate  part  of  thff 
tnct  held  in  oommon,  and  after  each  conveyance  his  grantee  becomes 
tenant  in  oommon  as  to  that  part  of  the  tract. 
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PABTinoK  OAV  NOT  BB  HAD  IN  Onb  Sutt  OF  Sbvebal  Tbaoto,  hj  a  tenant  in 
oommon  of  all,  where  the  ownership  therein  other  than  his  is  vested  in 
persons  who  have  between  themselves  no  common  interest  in  the  sepa- 
rate tracts;  therefore,  where  a  tenant  in  conunon,  owner  of  one  third  of  ao 
estate,  brought  suit  to  obtain  partition,  and  it  appeared  that  the  other 
two-thirds  interest  had  come  to  several,  each  of  whom  was  owner  ot 
such  interest  in  separate  and  distinct  parts  of  the  estate,  his  snit  was 
dismissed. 

Partition.  Petitioner  showed  certain  lands  in  the  Connecti- 
cut western  reserve  to  have  been  granted  to  Abigail  Elliot, 
and  that  after  the  death  of  the  latter,  petitioner  had  received 
from  one  of  the  three  heirs  of  the  deceased  a  conveyance  of  her 
interest  in  the  estate.  Petitioner  prayed  that  one  third  of  such 
estate  be  set  off  to  him.  Notice  by  publication  of  the  petition 
was  giTen,  whereupon  twenty-two  persons  appeared,  and  by 
leave  of  the  court  contested  petitioner's  claim,  each  of  such 
persons  claiming  to  hold  a  several  and  separate  portion  of  the 
lands  described  in  the  petition  for  himself.  The  case  was  sub- 
mitted upon  the  pleadings,  exhibits,  and  an  agreed  state  of 
facts.  In  the  statement  of  facts,  it  was  agreed,  amongst  other 
things,  that ''  defendants  are  the  legal  owners  of  that  portion 
of  Abigail  Elliot's  right  not  claimed  by  the  demandant."  The 
other  material  facts  appear  from  the  opinion.  The  court  of 
common  pleas  dismissed  the  petition,  whereupon  a  writ  of  error 
was  brought. 

Webb,  for  the  plaintiff. 

BoaU  and  Worcester,  conlra. 

By  Oourt,  Hitchgook,  J.  It  will  be  seen  by  a  careful  ezam~ 
ination  of  the  statement  of  facts,  that  there  is  no  controTersy 
but  that  Frederick  Miner,  and  those  claiming  under  him,  have 
the  legal  title  to  two  thirds  of  the  interest  originally  granted 
by  the  state  of  Connecticut  to  Abigail  Elliot.  Whether  this 
title  was  acquired  under  a  sale  for  taxes  or  otherwise,  it  is  im- 
material to  inquire,  so  long  as  its  legal  existence  is  admitted. 
The  record  shows  that  the  section  in  which  this  interest  was 
classified,  and  in  which  partition  is  now  demanded,  has  been 
surveyed  into  lots  containing  about  hundred  acres  each,  and 
that  these  lots  or  parts  of  them  have  been  conveyed  by  Miner 
or  his  grantees  to  the  defendants  in  severalty.  So  far  as  these 
defendants  claim,  therefore,  they  claim  not  as  tenants  in  com- 
mon in  the  whole,  but  as  tenants  in  severalty  of  separate  and 
distinct  tracts.  Now,  admitting  the  right  of  the  petitioner  to 
one  third  of  the  interest  originally  vested  in  Abigail  Elliot, 
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there  can  be  no  doubt  that  he  is  tenant  in  common  to  the  ex- 
tent of  that  interest  in  each  and  every  of  these  several  tracts  or 
parcels,  because  to  that  extent  he  is  tenant  in  common  with 
the  other  proprietors  of  the  whole  section. 

Having  an  interest  in  common  in  the  whole  section,  it  is  in- 
sisted by  his  counsel  that  his  co-tenants  could  not  convey  any 
part  of  their  interest  in  a  separate  tract  in  the  section,  so  as  to 
vest  in  the  grantee  any  title  to  the  part  so  conveyed.  This 
subject  was  fully  considered  by  the  court  in  the  case  of  Lessee 
of  WhUe  V.  Sayer^  2  Ohio,  110,  in  which  case  it  was  settled 
that  a  tenant  in  common  could  convey  a  part  of  his  undivided 
estate;  and  that  a  deed  by  tenant  in  common,  purporting  to 
convey  in  severalty,  is  a  good  conveyance  for  the  grantee's  un- 
divided part,  within  its  boundaries.  The  correctness  of  this 
principle  is  recognized  in  the  case  of  Oreen's  Lessee  v.  Emerick,* 
6  Id.  391.  Upon  the  authority  of  these  two  cases  we  take  the 
law  to  be  settled  in  Ohio,  that  a  tenant  in  common  can  convey 
a  part  of  his  undivided  interest  in  the  whole  land,  or  his  whole 
undivided  interest  in  a  part  of  the  land:  Dawson  y,  Lawrence,  13 
Id.  513;*  Dennison  v.  Foster,  9  Id.  126.  True  the  counsel  for  the 
plaintiff  has  commented  upon  the  before-recited  cases  with 
considerable  warmth,  and  some  little  asperity;  but  his  argu- 
ment has  not  satisfied  the  court  that  those  cases  were  improp- 
erly decided.  Nor  is  there  anything  in  the  nature  of  the  case 
now  before  us,  to  lead  to  the  conclusion  that  more  substantial 
justice  could  be  done  by  a  different  decision. 

Such  then  being  the  law,  there  is  but  one  question  in  this 
case,  and  that  is,  whether  under  our  partition  laws,  an  indi- 
vidual who  has  an  interest  in  common  in  several  tracts  of  land 
with  others,  who  have  no  common  interest  with  each  other  in 
those  several  tracts,  can  enforce  partition  unless  by  separate 
proceedings  against  those  who,  together  with  him,  own  those 
£everal  tracts:  Barman  v.  KeUey,  14  Ohio,  502.  For  instance, 
A.  is  tenant  in  common  with  B.  in  one  section  of  land,  and 
with  0.  in  another;  can  he  join  the  two  together  in  one  peti- 
tion ?  It  seems  to  the  court  clearl}'  that  he  could  not,  and  for 
the  reason  that  he  is  joining  together  in  the  same  suit,  those 
who  have  no  common  interest.  In  order  to  sustain  the  pro- 
ceedings, the  petitioner  must  have  a  common  interest,  and  those 
of  whom  partition  is  demanded  must  have  a  common  interest  in 
all  the  land  sought  to  be  divided. 

1.  tduu  nf  WkiU  T.  Sayre,  2.  Treon't  Lestet  ▼.  Emeriek.  8.  18  Ohio,  643. 
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• 

It  follows  that  the  court  of  oommon  pleas  did  not  err  in  the 
judgment  complained  of. 

I  am  not  prepared  to  say,  however,  that  the  petitioner  can 
have  no  relief,  except  by  separate  proceedings,  under  our  par> 
tition  laws,  against  all  these  defendants.  It  is  possible  that  by 
bill  in  chancery,  where  Miner  and  all  claiming  under  him  were 
made  defendants,  he  might  obtain  relief.  And  that  if  a  suffi- 
cient quantity  of  land  to  satisfy  his  claim,  remains  in  the  hands 
of  Miner,  it  might  be  decreed  to  him.  This,  however,  is  a  mere 
suggestion,  and  upon  this  point  it  is  not  intended  to  express 
any  opinion. 

The  judgment  of  the  court  of  common  pleas  is  affirmed 
costs. 


CASES 


m  THB 


SUPREME  COURT 


OF 


PENNSYLVANIA 


Prescott  V.  Union  Insurance  Co. 

[1  WBABXOir,  899.] 

XnuxxD  Vessel  Spbinoino  a  Leak  a  day  or  two  after  sailing,  without  any 
storm  or  other  visible  adequate  cause,  is  to  be  presumed  unseaworthy  so 
as  to  exonerate  the  insurers  from  liability  for  repairs,  even  though  she 
ultimately  reaches  her  port  of  destination. 

iBBiBUcnoN  THAT  THE  Law  Fbesumes  U^SEAWOBTHiyESS  in  such  a  case,  if 
the  jury  find  the  fact  to  be  as  stated  in  the  protest,  that  the  vessel  began 
to  leak  as  soon  as  she  sailed,  and  the  leak  continued  and  was  increasing 
when  a  storm  arose,  so  that  she  would  have  required  repairs  if  there  had 
been  no  storm,  no  contradictory  evidence  appearing,  is  not  erroneous. 

To  Leave  it  to  the  Juby  to  presume  facts  without  evidence  to  support  such 
presumption  is  error. 

Ebbob  to  the  district  coart  of  the  city  and  county  of  Philadel- 
phia in  an  action  on  a  policy  of  insurance  on  a  certain  vessel,  to 
reooTer  for  a  partial  loss  incurred,  as  was  alleged,  in  conse- 
quence of  a  storm,  while  on  a  voyage  from  Philadelphia  to  the 
island  of  St.  Thomas,  the  defense  being  that  the  vessel  was  un- 
seaworthy when  she  sailed.  It  appeared,  from  the  captain's 
evidence  and  from  the  protest  sworn  to  fit  St.  Thomas,  that  the 
vessel  sailed  from  Philadelphia  July  1,  1830,  the  captain  testi- 
fying that  she  was  then  sound  and  seaworthy;  that  from  the 
fourth  to  the  ninth  she  leaked  so  as  to  require  pumping,  the 
leak  increasing  so  as  to  require  at  first  two  hundred  strokes  of 
the  pump  per  hour,  and  afterwards  two  hundred  and  fifty 
strokes  per  half  hour,  and  so  that  she  had  to  be  pumped  every 
fifteen  minutes;  that  on  the  ninth  a  gale  of  wind  commenced, 
which  continued  at  its  height  for  about  thirty-six  hours,  during 
which  the  leak  increased  so  that  the  vessel  had  to  be.  pumped 
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every  fire  minutes,  or  at  the  rate  of  three  hundred  strokes  per 
half  hour;  that  if  she  had  continued  to  leak  as  she  did  before 
the  storm  began,  the  captain  would  have  deemed  it  necessary, 
on  arriving  at  St.  Thomas,  to  have  her  looked  at  before  going 
to  sea  again;  that  with  a  cargo  of  ordinary  merchandise  it  would 
not  have  been  safe  to  go  to  sea  in  her  again  without  repairs, 
though  it  would  have  been  otherwise  with  a  cargo  which  could 
not  be  damaged  by  water;  that  on  her  arrival  at  St.  Thomas 
she  was  surveyed,  and  certain  repairs  were  recommended,  which 
were  made,  the  cost  of  which  was  sought  to  be  recovered  in  this 
action.  Several  nautical  witnesses  testified  that  two  hundred 
strokes  of  the  pump  per  hour  were  not  more  than  would  be  re- 
quired by  common  leaking,  and  did  not  necessarily  render  the 
ship  unseaworthy,  and  that  vessels  otherwise  sound  had  been 
known  to  leak  so  as  to  require  as  much  as  three  hundred  strokes 
per  hour.  On  the  other  hand,  one  experienced  witness  testilSed 
that  upon  the  facts  stated  in  the  protest,  he  considered  the  ves- 
sel unseaworthy.  The  judge  charged  the  jury  among  other  things: 
That  there  was  an  implied  warranty  of  seaworthiness  at  the 
commencement  of  the  risk  in  every  marine  policy,  and  that  if 
the  vessel  were  in  fact  unseaworthy,  whether  the  insured  knew 
it  or  not,  the  warranty  was  broken,  and  the  insured  could  not 
recover;  that  the  vessel,  in  order  to  satisfy  the  warranty,  mast 
be  sufficiently  sound  to  carry  in  safety  the  cargo  put  on  board 
of  her;  that  though  the  general  presumption  is  that  a  vessel  ia 
seaworthy,  yet  where  it  is  shown  that  she  sprang  a  leak  so  as  to 
require  repairs,  the  burden  ia  upon  the  insured  to  show  that  it 
was  due  to  some  fortuitous  accident,  and  not  merely  to  the 
working  and  straining  of  the  vessel,  or  to  some  inherent  defect, 
in  which  case  the  insurer  would  be  exonerated;  that  where  a 
vessel  springs  a  leak  soon  after  the  voyage  commences,  without 
any  accident  or  other  apparent  cause,  the  presumption  is  that 
she  was  unseaworthy  when  she  sailed;  that  the  protest  is  evi- 
dence in  Pennsylvania,  but  the  formal  printed  part  ia  not  to  be 
given  weight  against  the  written  part,  or  tbe  testimony  in  court 
of  those  who  signed  it;  and  finally,  that  if  the  facts  in  this  case 
were  aa  stated  in  the  proteat — that  the  veasel  began  to  leak 
when  the  voyage  commenced,  or  soon  after,  and  continued  to 
leak  until  the  gale  set  in,  so  that  she  would  have  required 
repairs  if  there  had  been  no  storm — then  the  law  pronounced 
her  unseaworthy,  and  the  defendants  were  exonerated;  but  that 
it  would  be  otherwise  if  they  should  find  that  there  were  any 
facts  contradictory  to  these,  and  that  the  veasel  was  in  fact 
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worthy  when  the  voyage  began.  The  court  subsequently 
repeated  the  first  clause  of  the  last  instruction,  in  answer  to  a 
question  propounded  by  the  jury,  whether  the  fact  as  to  the 
Tessel's  leaking  soon  after  leaving  port  was  decisive  as  to  her 
being  unseaworthy,  or  whether  that  question  was  left  to  the 
jury  to  decide  upon  all  the  facts.  Verdict  for  the  defendants, 
and  the  plaintiff  sued  out  this  writ  of  error. 

K  W.  HuJbbeU  and  Haly,  for  the  plaintiff  in  error. 

Cadwalader  and  J.  O.  Biddle,  for  the  defendants  in  error. 

By  Court,  SsBasAirr,  J.  The  legal  principles  in  relation  to 
seaworthiness  of  vessels  insured,  are  clearly  and  succinctly 
stated  in  the  opinion  of  the  (now)  president  of  the  district  court, 
brought  up  with  this  record.  The  plaintiff  insists,  that  the  doc- 
trine on  the  subject  is  not  applicable  to  the  present  case.  He 
admits  the  law  to  be,  as  laid  down  in  the  authorities,  that  if  a  ves- 
sel sails  on  her  voyage,  and  in  a  day  or  two  becomes  leaky,  and 
founders,  or  is  obliged  to  return  to  port,  without  any  storm,  or 
visible  or  adequate  cause  to  produce  such  an  effect,  the  pre- 
sumption is  that  she  was  not  seaworthy  when  she  sailed :  Miinro 
y.Vandum,  Park  Ins.  224;^  TaJcoU  v.  Marine  Ina,  Co.,  2  Johns. 
124.'  But  he  contends,  that  if  she  perform  the  voyage,  and 
arrive  at  her  port  of  destination,  she  is  to  be  deemed  seaworthy, 
as  between  the  insurer  and  the  insured  on  the  vessel,  whether 
such  leakiness  has  occurred  or  not.  This  would  subvert  the  rule 
as  to  seaworthiness  altogether,  and  make  it  depend  not  on  the 
state  and  condition  of  the  vessel  at  the  time  she  sails,  but  on 
the  event.  It  would  substitute  an  unfair  and  dangerous  test,  in 
lieu  of  the  wise  and  salutary  requisitions  imposed  by  the  law; 
for  the  best-provided  vessel  may  meet  with  misfortune,  and 
founder  at  sea,  or  be  compelled  to  return  to  port.  On  the  other 
hand,  a  weak  and  insufficient  ship  may  attempt  the  voyage,  to 
the  imminent  danger  of  the  lives  and  property  on  board,  and  yet 
escape  destruction  almost  by  a  miracle.  It  is  not  by  events, 
that  human  affairs  are  to  be  judged.  Experience  teaches  us, 
that  in  a  vast  majority  of  these  cases,  unless  due  precautions 
are  taken,  disaster  will  ensue;  and  therefore  the  law  requires 
it  of  the  insured,  as  a  condition  precedent  to  the  attaching  of 
the  contract  of  insurance,  that  the  vessel  at  her  departure  from 
port  be  tight,  stanch,  and  strong,  well  fitted,  manned,  and 
provided  with  all  necessary  requisites,  to  meet  the  perils  of  the 
ocean,  which  she  is  to  encounter  in  her  voyage.     And  the  in- 

1.  Mmro  T.  Van  Dam,  Park  Ins.  221.  2.  2  JoliiiA.  181. 
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quiiy  is  not,  after  the  voyage  is  ended,  has  she  escaped,  not* 
withstanding  a  gross  neglect  of  nil  that  prudence  dictated  for 
her  preserration;  but  was  she  equipped  and  fitted  out  as  she 
ought  to  have  been.  If  she  was  not,  she  was  not  seaworthy — 
not  worthy  or  fit  to  go  to  sea;  not  in  a  condition  to  meet  and 
resist  its  perils.  A  contrary  doctrine  would  tend  to  throw  oa 
the  insurer  the  expense  of  repairs,  which,  the  insured  himself 
ought  to  have  disbursed  before  the  vessel  sailed.  Besides,  a 
vessel  tight,  stanch,  and  strong,  and  in  good  sailing  condition, 
will  passy  without  harm,  through  assaults  which  would  materially 
damage  a  leaky  and  infirm  ship.  The  latter  is  not  only  less 
able  to  resist  the  shocks  of  the  winds  and  waves,  but  the  crew 
are  exhausted  by  the  necessity  of  pumping,  and,  therefore,  in- 
capable of  performing  their  duty,  when  great  exertions  become 
necessary.  She  is  not,  therefore,  so  well  manned  as  she  other- 
wise would  be. 

Nor  is  it  wise  or  safe  to  tempt  owners  and  shippers  to  run 
into  danger,  when  unprovided  to  meet  it.  The  disasters  of 
mariners,  not  infrequently  of  the  most  dreadful  and  appalling 
character,  ought  not  to  be  multiplied,  by  stimulating  them  into 
unnecessary  experiments,  how  far  they  dare  venture  in  a  leaky 
vessel.  The  law  casts  her  mantle  of  protection  over  them,  as 
well  as  the  interests  of  the  shipper,  by  declaring  that  no  insur- 
ance on  the  vessel  is  valid,  if  she  is  put  to  sea  in  an  unsea- 
worthy  state;  and  it  is  of  importance  to  the  great  interest 
embarked  in  commerce,  as  well  as  to  the  preservation  of  life, 
that  the  requisitions  of  the  law  in  this  respect  should  not  be 
relaxed.  The  owner  should  be  obliged  to  perform  his  duty, 
and  be  induced  to  attend  to  that,  which  he  alone  can  attend  to, 
the  state  and  condition  of  his  vessel,  and  to  place  her,  under 
the  guaranty  of  the  policy,  in  a  condition  fitted  to  meet  those 
perils  of  the  sea,  which  the  insurer  takes  upon  himself.  If  he 
does  not,  he  throws  on  the  insurer  other  perils  not  within  the 
contract:  perils  which  do  not  the  less  exist,  because,  by  good 
fortune,  they  may  happen  not  to  prove  fatal:  and  which  may, 
of  themselves,  produce  an  average  loss,  without  foundering  the 
ship  or  defeating  the  voyage.  If  the  owner  does  not  choose  to 
do  this,  or  even  if  it  occur  without  his  knowledge  or  default 
(and  the  same  rule  applies  to  policies  on  goods),  there  is  no 
contract:  the  consideration  fails,  and  the  risk  remains  with  the 
party  himself.  We  are,  therefore,  of  opinion,  that  the  doc- 
trine is  applicable,  notwithstanding  the  vessel  reaches  hex 
port  of  destination,  if  it  sufficiently  appear  by  the  evidence. 


April,  1836.]    Pbesoott  v.  Union  Ins.  Oo.  211 

that  the  vessel  sailed  in  a  leaky  state,  and  in  want  of  repairs. 
And  this  is  the  point  of  view  in  which  the  court  below  put  the 
case  to  the  jury. 

2.  Nor  is  there  any  foundation  for  the  complaint,  that  the 
court  took  the  facts  from  the  jury,  or  assumed  more  than  they 
ought  legally  to  have  done  in  charging  them.  The  court  ap- 
plied the  rule  of  law  to  the  facts  as  they  appeared,  at  the  same 
time  instructing  the  jury,  that  if  there  were  contradictory  facts, 
they  might  consider  them,  and  the  result  would  be  different. 
There  were,  however,  no  contradictory  facts  shown,  and  the 
court  would  have  erred  to  leave  it  to  the  jury  to  presume  facts, 
without  any  evidence,  from  which  such  presumption  could 
legally  be  drawn.  "  To  submit  a  fact  destitute  of  evidence," 
says  Gibson,  0.  J.,  in  Stouffer  v.  LoUahato,  2  Watts,  167  [27  Am. 
Dec.  297],  **  as  one  that  may  nevertheless  be  found,  is  an  en- 
cotiragement  to  err,  which  can  not  be  too  closely  observed,  or 
unsparingly  corrected."  To  the  same  effect,  is  the  opinion  of 
the  court  delivered  by  Mr.  Justice  Sogers  in  Star  v.  Bradford, 
2  Penn.  398.  Here  the  evidence  was  clear,  that  from  her  de- 
parture, this  vessel,  with  constant  light  breezes,  leaked;  thai 
the  leak  continued  increasing  for  nine  days,  so  that  the  hands 
were  obliged  to  pump,  at  first,  every  hour,  then  every  half  hour, 
and  then  every  fifteen  minutes;  afterwards  a  storm  commenced, 
and  the  vessel  labored  much,  and  shipped  great  quantities  of 
water,  till  they  had  to  pump  every  five  minutes,  and  she  con- 
tinued very  leaky,  damaging  the  cargo,  until  her  arrival.  No 
evidence  was  given  by  the  insurer  to  account  for  this  state  of 
the  ship;  there  was  no  violence  of  wind  or  wave  till  the  ninth 
day;  there  was  not  time  for  the  ordinary  working  and  straining 
of  the  timbers  to  produce  a  leak;  and  the  inevitable  presump- 
tion is,  that  she  had  an  inherent  defect  at  the  time  of  sailing. 
This  is  the  legal  presumption,  and  so  stated  in  the  authorities, 
and  elementary  writers,  and  the  court,  in  laying  down  the  law 
to  the  jury,  could  do  no  otherwise  than  state  that  legal  pre- 
sumption on  the  facts  existing.  Upon  the  whole,  the  charge 
of  the  court  is,  in  the  opinion  of  this  court,  correct,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 

SsAWOBTHiivESS. — Ab  to  what  18  embraced  in  the  term  Beaworthiness,  see 
the  note  to  Warrm  v.  United  /n«.  Co,,  1  Am.  Dec.  165.  There  ia  an  implied 
ivananty  of  seaworthiness  on  the  part  of  the  insured  in  every  contract  of 
iosoraDce  on  a  vessel:  IVarren  v.  United  Ins,  Co.,  Id.  164;  BamewaU  t. 
Church,  2  Id.  180  and  note.     To  the  same  effect  is  Merchant^  Ins,  Co,  v. 
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Morrigorit  62  HI.  247,  citing  the  principal  case.  And  upon  an  insurance  "at 
and  from,"  this  warranty  is  to  be  referred  to  the  commencement  of  the  risk, 
so  that  if,  between  that  time  and  the  time  of  sailing,  the  vessel  becomes  un- 
seaworthy,  the  insured  can  not  recover  for  a  subsequent  loss:  Gam'gues  v.  Coxe, 
2  Am.  Dec.  493.  The  burden  of  proof  as  to  the  seaworthiness  of  an  insured 
vessel  is,  in  the  first  instance,  on  the  insured;  but  if  it  appears  that  the  loss 
may  fairly  be  imputed  to  sea  damage  or  other  misfortune,  then  the  onujt  rests 
apon  the  insurer  if  he  undertakes  to  defend  himself  on  the  ground  that  the 
vessel  was  unsea worthy:  Brovm  v.  Oirard^  Id.  400.  Where  a  vessel  springs 
a  leak  soon  after  sailing,  without  any  storm  or  other  adequate  cause,  and  is 
compelled  to  put  back,  or  to  seek  a  port  of  safety,  or  foimders  at  sea,  the 
presumption  is  that  she  was  unseaworthy  when  she  sailed,  and  the  insurers 
are  discharged:  Wallace  v.  De  Pau,  Id.  662;  Talcot  v.  Commercial  Ins.  Co,,  3 
Id.  406;  Mitltr  v.  S,  C,  Ins,  Co,,  13  Id.  734.  A  survey  and  condemnation  for 
unseaworthiness,  not  proceeding  wholly  on  that  ground,  do  not  conclude  the 
insured  or  prevent  his  recovery:  Haff  v.  Marine  Ins,  Co,,  5  Id.  331. 

Instruction  not  Warranted  by  ant  Evidencb  is  erroneons:  WhiUhiU 
▼.  Wilson,  24  Am.  Dec.  326;  0*FaUo»  v.  Boismenu,  26  Id.  678. 
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[1  Wbabton,  410.] 

Bjsotmsnt  for  an  Easebient  is  not  the  proper  remedy. 

Fbb  Passes  by  a  Sale  to  a  Canal  Company  of  Land  over  which  the  canal 
is  to  pass,  under  an  agreement  which  contains  nothing  to  show  that  only 
a  right  of  way  was  intended  to  be  sold,  where  the  company  has  a  right 
to  acquire  land  either  in  fee  or  for  a  less  estate. 

Iv  the  Case  of  an  Aooreoate  Corporation,  if  a  freehold  passes  to  it,  it 
must  be  a  fee  or  its  equivalent,  for  as  such  a  corporation  never  dies,  a 
grant  which  would  convey  a  life  estate  to  an  individual,  passes  to  it  an 
estate  which  is  perpetual,  or  equivalent  to  a  fee  simple. 

Adverse  Possession. — The  entry  of  the  owner  of  land  is  barred  only  by  an 
actual,  continued,  visible,  notorious,  distinct,  and  hostile  possession  for 
twenty-one  years,  and  such  owner  need  not  show  a  possession  in  himself 
or  those  under  whom  he  claims  within  twenty-one  years. 

Iir  A  Case  of  Concurrent  Possession,  neither  party  can  acquire  title  against 
the  other  by  an  adverse  holding. 

Adverse  Possession,  What  not  Evidence  of. — Where  an  owner  of  land  has 
sold  part  of  it  for  a  canal  and  possession  has  been  taken,  such  owner,  by 
paying  taxes  for  the  whole  tract,  or  leasing  the  whole  of  it  without  ex- 
cepting such  part,  or  by  his  tenant  raising  a  crop  for  a  year  or  two  on 
SQch  part,  or  by  running  a  fence  over  it,  does  not  establish  such  an  ad- 
verse holding  as  will  ripen  into  a  title. 

Question  of  Adverse  Possession  is  One  of  Law  when  the  facts  are  ad- 
mitted or  distinctly  proved. 

Qualified,  Base,  or  Determinable  Fee  can  not  be  Implied  by  law,  but  is 
created  by  the  express  terms  of  a  deed,  will,  or  other  instrument  ol 
writing. 

Lahd  Sold  for  a  Canal  Ceasing  to  be  Used  as  Such  does  not  revert  tm 
the  grantor,  where  the  sale  was  absolute  and  unconditionaL 
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Act  Tbansferbino  Existing  Corfobatb  Rights  to  new  Corporation.— 
Where  at  the  request  of  an  association  of  stockholders  in  two  corpora- 
tionSy  an  act  is  passed  consolidating  them  into  a  single  corporation  under 
a  new  corporate  name,  abolishing  the  former  corporate  names,  etc.,  and 
providing  that  the  new  corporation  shall  hold  and  enjoy  all  the  estates, 
grants,  rights,  etc,  enjoyed  by  the  former  corporations,  a  stockholder  in 
one  of  the  former  companies  who  has  granted  land  to  it  for  the  purpose 
of  a  canal,  bat  who  surrenders  his  stock  and  accepts  stock  in-  the  new 
company,  without  objection,  thereby  acquiesces  in  the  trausfer  of  the 
corporate  rights  and  property  \o  the  new  corporation. 

TteBB  IS  NO  Suspension  op  Corporate  Rights  in  such  a  case,  the  whole 
estate  and  interest  of  the  old  corporations  vesting  immediately  in  the 
new. 

To  CoNCTiTUTB  A  Bona  Fide  Purchaser  who  will  be  protected  against  an 
equitable  or  legal  title,  of  which  he  had  no  notice,  it  must  be  proved, 
independently  of  the  recital  in  the  deed,  that  the  consideration  was  paid 
before  receiving  notice,  and  it  is  not  enough  to  show  that  it  was  secured 
to  be  paid  by  mortgage  or  otherwise. 

fijECTMENT  commenced  December  term,  1833,  by  the  Union 
canal  company  against  William  W.  Young,  Fox,  Price,  and 
others  to  recover  certain  land.  It  appeared  that  the  land  for- 
merly belonged  to  William  Young,  deceased,  and  the  plaintiffs 
claimed  that  he  had  sold  the  same  to  the  Delaware  and  Schuyl- 
kill canal  company,  and  that  by  an  act  of  the  legislature, 
passed  at  the  request  of  the  majority  of  the  stockholders 
of  that  company,  it  was  subsequently  transferred  to  the 
plaintiffs.  Two  canal  companies  were  incorporated  in  1791 
and  1792,  for  the  construction  of  canals  between  the  Schuyl- 
kill and  Susquehanna  and  between  the  Delaware  and  Schuyl- 
kill, respectively.  The  Schuylkill  and  Susquehanna  company 
was  organized  under  an  act  passed  September  29,  1791, 
and  the  Delaware  and  Schuylkill  company  under  an  act  passed 
April  10, 1792.  The  provisions  of  these  several  acts  with  re- 
spect to  the  power  of  acquiring  property,  etc.,  are  sufficiently 
stated  in  the  opinion.  William  Young  was  a  stockholder  and 
for  some  time  a  manager  of  the  Delaware  and  Schuylkill  canal 
company.  The  line  of  the  proposed  canal  passed  over  hia 
land.  On  April  1,  1793,  he  entered  into  a  parol  agreement 
with  the  company  to  sell  them  the  land  necessary  for  the  canal, 
to  wit,  one  hundred  and  thirty-five  perches,  which  was  the 
land  now  in  controversy.  The  company- in  the  same  year  en- 
tered upon  the  land,  and  excavated  the  bed  of  the  canal. 
A  memorandum  of  this  contract  in  Young's  handwriting, 
dated  July  16,  1798,  in  the  form  of  an  account,  was  produced 
in  evidence.     The  land  was  paid  for  in  stock  issued  to  Young. 
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Several  acts  were  passed  after  1792,  continuiDg  the  provisions 
of  the  act  of  April  10, 1792,  in  force  for  various  periods.  After 
the  last  continuance  and  before  the  time  expired,  to  wit,  on  April 
2, 1811,  an  act  was  passed  which  recited  that  the  stockholders  of 
the  two  canal  companies  above  referred  to  had  agreed  to  form  a 
new  company,  combining  the  other  two,  and  then  provided  for 
the  formation  of  such  a  company  under  the  title  of  "  The  Union 
Canal  Company  of  Pennsylvania,"  and  for  the  transfer  of  the 
estates,  lights,  etc.,  of  the  other  corporations  to  it.  The  ma- 
terial provisions  of  that  act  are  sufficiently  stated  in  the  opin- 
ion. On  May  7,  1821,  Young  surrendered  his  stock  in  the 
Delaware  and  Schuylkill  company,  and  accepted  in  lieu  thereof 
ten  shares  of  the  stock  of  the  Union  canal  company.  On  the 
part  of  the  defendants  much  testimony  was  introduced,  going 
to  show  that  with  the  exception  of  digging  out  the  canal  on 
Toung^s  land,  in  1793,  nothing  was  ever  done  to  it  by  the 
Delaware  and  Schuylkill  company;  that  the  land  was  all  in- 
cluded in  a  fence  with  other  land  occupied  by  Young,  which 
fence  had  never  been  removed;  that  Young  pastured  the  land, 
including  the  bed  of  the  canal;  that  the  whole  tract  was  gen- 
erally known  as  Young's  property,  and  that  the  company  never 
exercised  any  ownership  over  it,  except  the  digging  above 
mentioned;  that  the  land  was  all  asseissed  to  Young  every  year, 
and  he  or  his  tenant  paid  the  taxes  thereon;  that  Young 
let  the  land  in  the  inclosure,  including  the  premises  in  dispute, 
to  a  tenant  who  occupied  it  from  1812  to  1830,  the  tenant 
having  no  knowledge  of  any  owner  but  Young,  and  that  the 
tenant  had  raised  one  or  two  crops  of  corn  on  the  bed  of  part 
of  the  canal  embraced  in  the  inclosure.  Fox  and  Price,  de- 
fendants, claimed  to  be  bona  fide  purchasers  without  notice,  of 
parts  of  the  land  now  in  controversy.  Their  deeds  bore  data 
June  12,  1833.  The  plaintiffs  proved,  however,  that  Fox  and 
Price  gave  mortgages  to  secure  the  purchase  price  of  the  land, 
and  that  they  were  served  with  written  notice  of- the  plaintifGs' 
title  on  June  28,  1833.  Other  facts  are  stated  in  the  opinion. 
The  plaintiffs  had  a  verdict,  and  the  defendants  moved  for  a  new 
trial.     The  opinion  sufficiently  discloses  the  grounds  relied  on. 

E.  K.  Price  and  Broom,  for  the  defendants. 

Charles  IngersoU  and  W.  M.  Meredith,  for  the  plaintiffs. 

By  Court,  Booubs,  J.  This  was  an  action  of  ejectment  to 
recover  one  hundred  and  thirty-five  perches  of  land.  On  the 
trial  of  the  cause,  by  consent  of  parties  a  verdict  was  taken  for 
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the  plaintifirsy  subject  to  the  opinion  of  the  court  upon  the  whole 
<2ase. 

The  defendants  contend:  1.  That  no  estate  passed  to  the 
plaintiffs,  which  will  entitle  them  to  recover  in  this  action. 
*2.  That  if  any  estate  passed,  the  plaintiffs  have  lost  their  right 
to  rocover.  3.  That  the  defendants  may  rescind  the  contract. 
4.  That  for  part  of  the  land.  Fox  and  Piice,  two  of  the  defend* 
ants,  are  bona  fide  purchasers,  without  notice. 

By  the  second  section  of  the  act  of  the  twenty-ninth  Septem- 
ber, 1791,  the  company  have  the  power  of  purchasing,  taking, 
and  holding,  to  them,  their  successors  or  assigns,  in  fee  sim- 
ple, or  for  a  lesser  estate,  all  such  lands,  tenements,  and  hered- 
itaments, as  shall  be  necessary  for  the  prosecution  of  their  work. 
There  is  a  like  provision  in  the  act  of  the  tenth  April,  1792.  In 
the  sixth  section  of  the  first  act,  it  is  provided,  *'  that  it  may  be 
lawful  for  the  president  and  managers,  to  contract  and  agree 
with  the  owners  of  the  lands  and  tenements,  for  the  purchase  of 
so  much  thereof  as  shall  be  necessary  for  the  purpose  of  mak- 
ing, digging,  and  perfecting  the  canal,  and  of  erecting  and  estab- 
lishing, all  the  necessary  locks,  works,  and  devices,''  etc.,  if 
they  can  agree  with  such  owners;  but  in  case  of  disagreement, 
etc.,  the  act  provides  for  the  issuing  a  writ  of  ad  quod  damnum, 
to  assess  the  damages  done  to  the  owners  of  such  lands  and 
tenements,  and  on  the  return  of  the  inquest  directs  the  court 
to  give  judgment,  and  declares,  that  the  company  shall  be  en- 
titled to  have  and  to  hold,  to  them  and  their  successors  and 
assigns  forever,  all  and  every  the  lands  and  tenements,  etc.,  in 
the  said  inquisition  described,  as  fully  and  effectually  as  if  the 
same  had  been  granted  to  them  by  the  respective  owners  thereof. 

It  is  immaterial  in  this  controversy,  whether  the  contract  of 
«ale  between  Mr.  Young  and  the  company  was  entered  into  on 
the  first  of  April,  1792,  or  at  a  later  period.  The  effect  on  the 
title  is  precisely  the  same.  I  must,  however,  be  permitted  to 
•observe,  that  the  evidence  shows  most  clearly  a  parol  contract 
of  the  first  of  April,  1792,  of  which  a  memorandum  in  writ- 
ing was  made  in  the  handwriting  of  William  Young,  some  time 
in  1798.  The  contract  was  executed  by  the  entry  of  the  com- 
pany on  the  land,  excavating  it,  preparing  it  for  the  uses  and 
purposes  of  a  canal,  and  by  payments  of  the  purchase  money. 
The  resolution  of  the  third  May,  1796,  shows  that  the  contract 
was  made  at  or  about  that  period  of  time.  Be  this  as  it  may, 
the  contract  was  made  under  the  authority  of  the  acts  cited, 
and  was  followed  by  the  company  taking  possession,  as  before 
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stated.  The  defendants  contend,  that  ander  this  contract  th» 
plaintiffs  acquired  an  easement  or  right  of  way  only,  and  thai 
for  an  injury  to  such  an  interest,  ejectment  will  not  lie;  and  it 
is  true,  if  it  be  an  easement,  ejectment  is  not  the  proper  rem- 
edy, as  ejectment  will  not  lie  for  an  incorporeal  hereditament: 
2  Teates,  331;'  4  Day,  330.* 

It  will  not  admit  of  doubt,  that  the  company  might  acquire, 
either  by  contract,  or  on  a  writ  of  ad  quod  damnvLm^  a  right  to 
the  soil,  either  in  fee  simple  or  for  any  less  estate.  In  this,  the 
acts  are  express.  When  a  contract  is  made  for  a  purchase,  for 
the  use  of  the  canal,  as  well  as  for  the  use  of  an  individual,  the 
presumption  is,  as  against  the  grantor  or  bargainor,  that  the 
greater  estate  was  intended  to  pass.  In  the  note  or  memo- 
randum of  Mr.  Young,  the  quantity  of  the  estate  is  not  men- 
tioned; but  a  sale  of  lands  on  an  agreement  to  sell,  imports  a 
fee:  Brooke  Abr.,  tit.  Contract,  Bargain,  and  Sale,  folio  169. 
In  the  case  of  a  corporation  aggregate,  if  a  freehold  passes,  it 
must  be  a  fee  or  an  estate  equivalent  to  it;  for  in  a  grant  of 
land  to  a  corporation  aggregate,  the  word  successors  is  not 
necessary,  though  usually  inserted;  for  albeit,  such  simple  grant 
be  only  an  estate  for  life,  yet,  as  a  corporation  never  dies,  such 
estate  for  life  is  perpetual,  or  equivalent  to  a  fee  simple,  and 
therefore  the  law  allows  it  to  be  one:  2  Bl.  Com.  109. 

The  bill  of  Mr.  Young  has  nothing  on  its  face  which  indi- 
cates that  he  sold  to  the  company  the  right  of  way,  only;  and 
if  that  had  been  his  intention,  it  should  have  been  so  ex- 
pressed in  the  instrument  itself.  Nor  is  the  inference,  which 
is  drawn  from  the  silence  of  Mr.  Young,  to  be  rebutted  by  cal- 
culations founded  on  the  yalue  of  the  land  per  acre,  based  on 
the  price  given  for  the  whole  tract,  and  of  course,  including  in 
the  estimate  the  improvements  which  were  on  the  property  at 
the  time  of  his  purchase.  Calculations  of  this  kind  would  be 
too  uncertain;  and  it  is  impossible  for  us  to  say  for  what  reason 
the  vendor  (supposing  the  fact  to  be  as  is  alleged)  chose  to  part 
with  his  property  to  the  company  for  less  tCan  its  real  value. 
On  the  argument  of  this  part  of  the  case,  reliance  was  had  on 
the  resolution  of  the  thirtieth  June,  1796,  which  directs  Mr. 
Oovett  to  give  credit  to  Mr.  Young  for  the  amount  of  his  dam- 
ages, as  settled,  for  the  land  occupied  by  the  tract  of  the  canal. 
The  latter  part  of  the  resolution  is  nothing  more  than  a  de- 
scription of  the  land  for  which  the  damages  are  directed  to  be 
paid;  and  as  to  the  word  "  damages,"  the  company  have  used 
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the  ierm  which  is  used  in  the  sixth  section  of  the  act  of  incor* 
poration;  the  money  which  is  given  as  a  compensation  to  the 
owner,  is  given  as  his  damages;  and  this  as  well  where  the 
company  acquire  a  right  to  a  fee  simple,  as  any  less  estate. 

But  if  a  fee  simple  did  pass,  the  defendants  contend  that  the 
plaintiffs  have  lost  the  right  of  recovery.  Uuder  this  head  I 
■hall  consider: 

1.  The  statute  of  limitations. 

2.  That  equity  will  not  lend  its  aid  to  enforce  the  plaintiff's 
daim. 

3.  That  there  is  a  condition  annexed  to  the  contract,  which 
has  not  been  performed. 

4.  That  the  company  was  dissolved  in  1811. 

After  what  has  been  already  said,  we  must  take  it  that  the 
plaintiffs  have  a  fee  simple  or  an  estate  equivalent  thereto  in  the 
property  in  controversy.  The  company  had  taken  possession 
of  the  locus  in  quo,  by  excavating  and  embanking  it,  and  filling 
up  for  the  purposes  of  a  canal.  They  had  the  only  possession, 
which  they  were  entitled  to;  for  it  may  well  be  doubted  whether 
they  would  have  been  at  liberty  to  have  taken  an  exclusive  pos- 
session of  the  property,  until  the  passage  of  the  act  of  the  twenty- 
ninth  of  March,  1819,  which  made  it  the  duty  of  the  company  to 
confine  its  operations  to  the  completion  of  the  communication  be- 
tween the  Tulpehocken,  Quittapahilla,  and  Swatara  creek.  The 
company  have,  by  these  acts,  acquired  a  concurrent,  if  not  an 
exclusive  possession.  It  is  therefore  incumbent  on  the  de- 
fendants to  show,  either  an  abandonment  of  the  right,  or  an 
ouster  of  the  possession  so  acquired  and  held  by  the  company, 
and  a  hostile  and  adverse  holding  by  the  defendants. 

As  to  the  allegation  of  an  abandonment  of  right,  there  is 
scarcely  a  pretense,  particularly  as  the  plaintiffs  had  taken  pos- 
session, and  held  the  property,  until  1819,  for  the  purpose  of 
complying  with  the  acts,  under  which  they  were  incorporated ; 
for  it  must  be  observed,  that  until  the  passage  of  the  act  of  1819, 
the  duty  and  right  to  make  the  canal  remained  as  it  was 
under  the  act  of  1792;  and  more  especially  will  not  the  doc- 
trine of  abandonment  apply  when  the  whole  amount  of  the 
purchase  money  has  been  paid.  The  company,  so  far  from  re- 
linquishing the  right  of  property,  asserted  it,  not  only  as  to 
this,  but  to  every  other  parcel  of  land  held  under  similar  titles. 
Indeed,  I  am  not  aware  that  their  title  has  been  the  subject  of 
dispute,  except  in  this  instance. 

The  entry  of  the  owner  of  land  is  barred  only  by  an  actual. 
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continued,  visible,  notorioas,  distinct,  and  hostile  possession, 
for  twenty-one  years.  It  is  not  necessary,  to  entitle  him  to  re^ 
cover  in  ejectment,  that  be  should  prove,  that  he,  or  those  under 
whom  he  claims,  have  been  in  possession  within  twenty-one 
years  before  bringing  the  suit:  Hawke  v.  Senseman,  6  Serg.  & 
B.  21;  Mercer  v.  WcUson^  1  Watts,  330;  Bung  v.  Shoneberger, 
2  Id.  27  [26  Am.  Dec.  95]. 

The  title  draws  to  it  the  possession;  and  when  the  possession 
is  concurrent,  no  title  can  be  acquired  by  either,  on  the  ground 
of  an  adverse  holding.  The  defendants  claim  the  possession  to 
have  been  adverse  and  hostile,  because  Mr.  Young  paid  the 
taxes  for  the  property,  leased  the  land,  without  an  exception 
of  the  part  owned  by  the  company;  because  the  tenant  raised 
a  crop  of  corn  for  one  or  two  years  in  the  bed  of  the  canal;  and 
because  a  fence  was  removed,  and  a  fence  run  across  the  line 
of  the  canal.  I  see  uotbingin  any  one,  or  all  the  circumstances 
adverted  to,  which  brings  this  case  within  the  rule  so  distinctly 
laid  down  in  Hawke  v.  Senseman,  and  the  other  cases  cited.  Mr. 
Young  continued  to  hold  and  enjoy  the  land  in  the  same  man- 
ner as  he  had  been  accustomed  to  do,  at  the  time  when  the 
company  were  confessedly  the  owners  of  the  land.  There  was 
no  open,  visible,  and  notorious  change  in  his  conduct,  which 
could  put  the  company  on  their  guard,  and  make  it,  in  proper 
time,  their  duty  to  assert  their  right.  On  the  contrary,  from 
any  act  of  his,  they  could  not  have  the  slightest  suspicion,  that 
it  was  his  intention  to  dispute  their  right.  So  far  from  this, 
he  acknowledged  their  title  by  a  receipt  of  the  seventh  of 
May,  1821,  for  ten  shares  of  the  Union  canal  stock,  in  lieu 
of  his  Delaware  and  Schuylkill  stock.  We  can  not  in  justice 
to  Mr.  Young,  suppose  that  at  that  time  he  had  any  idea  that 
he  held  the  possession  by  a  title  adverse  to  the  company.  It 
admits  of  some  doubt  whether  the  whole  tract  without  allowance, 
was  assessed  to  William  Young,  but  be  this  as  it  may,  the  pay- 
ment of  the  taxes  under  the  circumstances  of  this  case  (suppos- 
ing the  interest  of  the  company  liable  to  taxation),  furnished 
no  evidence  of  an  adverse  holding.  To  give  title  by  the  statute 
of  limitations,  the  possession  must  be  continued.  Raising  a 
crop  of  corn  for  a  year  or  two  is  not  sufficient  to  give  title,  nor 
will  the  fact  that  a  fence  was  run  across  the  line  of  the  canal, 
have  that  effect.  In  conclusion  on  this  part  of  the  case,  I  will 
observe  that  the  rule  in  this  state  is,  that  when  there  is  a  given 
state  of  facts,  either  admitted  or  distinctly  proved,  whether  the 
possession  is  adverse,  is  a  question  of  law;  and  it  would  be  error 
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in  such  a  case  to  submit  the  question  of  title,  to  be  detetmined 
by  the  jury:  Bung  v.  Shxmeberger^  2  Watts,  27  [26  Am.  Dec. 
95];  Star  v.  Bradford,  2  Peun.  384. 

It  is  suggested,  that  this  is  an  equitable  action,  and  that  it  is 
a  priociple  in  a  court  of  chancery,  that  he  who  asks  eqllity, 
must  do  equity.  The  principle,  whic^can  not  be  disputed,  ap- 
plies in  its  full  force  to  un  executory  contract,  when  it  is  Decessary 
to  invoke  the  aid  of  the  court.  Chancery  leaves  the  party  to 
his  remedy  at  law,  unless  he  complies  with  the  equity  princi- 
ples, which  govern  the  decision  of  the  court.  I  am  not  aware 
that  the  same  strictness  is  applied  to  the  case  of  a  contract  ex- 
ecuted by  delivery  of  possession,  and  payment  of  the  purchase 
money;  and  in  this  particular,  the  cases  cited  differ  from  this 
case.  There  is  a  discretion  undoubtedly  vested  in  a  court  of 
chancery,  but  this  is  not  an  arbitrary  discretion,  but  it  is  gov- 
erned by  certain  fixed  and  well-deli ned  rules.  In  order  to 
claim  the  benefit  of  the  rules,  it  is  necessary  for  the  defend- 
ants to  show  that  they  are  entitled  to  equitable  relief^  and  this 
must  depend  upon  the  construction  of  the  contract.  The 
equity  on  which  the  defendants  rely,  is,  that  the  property  was 
sold  by  William  Young,  on  the  condition  of  making  the  canal, 
which  condition  has  not  and  can  not  be  performed.  They  con- 
tend that  the  plaintiff  acquired  but  a  base  or  qualified  fee;  and 
if  it  be  so,  it  is  a  flat  bar  to  the  plaintiff's  action. 

A  qualified,  base,  or  determinable  fee  is  an  interest  which 
may  continue  forever;  but  the  estate  is  liable  to  be  determined 
by  some  act  or  event  circumscribing  its  continuance  or  extent. 
The  instances  which  are  usually  given  to  illustrate  this  species 
of  estate,  are  a  limitation  to  a  man  and  his  heirs  so  long  as  A. 
shall  have  heirs  of  his  body;  or  to  a  man  and  his  heirs,  teuants 
of  the  manor  of  Dale,  or  till  the  marriage  of  B. ;  or  so  long  as 
St.  Paul's  church  shall  stand,  or  a  tree  shall  stand.  In  these 
And  similar  cases,  the  estate  will  descend  to  the  heirs,  but  con- 
tinue no  longer  than  the  period  mentioned  in  the  respective 
limitations,  or  when  the  qualifications  annexed  to  it  are  at  an 
end.  If  the  owner  of  a  determinable  fee  convey  in  fee,  the  de- 
terminable quality  of  the  estate  follows  the  transfer.  Nemo 
potest  plus  juris  in  alienum  iransferre  quam  ipse  habet. 

The  general  policy  of  this  country  does  not  encourage  re* 
straints  upon  the  power  of  alienation  of  land.  A  qualified,  base, 
or  determinable  fee  is  created  by  deed,  by  will,  or  by  some 
other  instrument  of  writing  in  express  terms,  and  can  not  be 
implied  by  law.     The  instrument  which  creates  the  estate  shows 


J 


220  Union  Canal  Co.  v.  Young.  [Ponn. 

at  Uie  same  time  its  limitations.     It  is  part  and  parcel  of  the 
title,  and  hence  there  is  no  injustice  in  the  purchaser  taking  the 
estate  with  the  determinable  quality  annexed  to  it;  but  here 
there  is  nothing  in  the  agreement  which  qualifies  the  nature  of 
the  estate.     It  is  an  absolute  sale  of  the  fee  simple  without  any 
restraint  whatever;  and  it  would  be  wrong  that  the  vendee's 
title  should  rest  partly  in  writing  and  partly  in  parol.     If  Mr. 
Young  intended  to  sell  a  base  fee,  determinable  when  the  canal 
ceased  to  be  used,  it  should  have  been  so  expressed  in  the 
written  evidence  of  the  contract.     It  would  be  unjust  that  the 
law  should  imply  this  as  a  condition  annexed  to  the  agreement. 
The  act  of  incorporation,  ns  has  been  before  stated,  authorizes 
the  company  to  purchase  an  absolute  right  of  property  in  the 
soil,  either  in  fee  simple  or  for  a  less  estate;  and  in  estimating 
the  price  the  owner  has  a  right  to  demand  its  outside  value, 
without  any  regard  to  any  supposed  advantage;  the  improve- 
ment may  be  to  any  other  property  which  he  may  possess.     The 
same  rule  governs  the  jury  in  estimating  the  damages  to  the 
owner  on  the  writ  of  ad  quod  damnum.     In  this  the  act  differs 
materially  from  the  recent  acts  of  the  legislature,  which  direct' 
that  due  regard  shall  be  paid  to  the  advantages  which  the  im- 
provement may  be  to  the  owner.     In  this  contract  it  is  fair  to 
suppose  that  all  these  considerations  were  duly  weighed,  and  that 
Mr.  Young  took  his  chance  of  a  change  of  location,  or  an>  change 
of  interest,  either  by  the  legislature  or  the  company;  if  so,  he  has 
no  more  right  to  complain,  when  he  has  received  the  estimated 
value  of  his  property,  than  any  other  citizen  of  the  common^ 
wealth.     In  the  Turnpike  Company  v.  Irvin,^  2  Penn.  466,  it  was 
decided  that  the  benefit  which  results  to  individual  property,  by 
the  incorporation  of  a  company  and  location  of  a  public  road, 
does  not  in  contemplation  of  law  enter  into  the  consideration 
of  the  contract  of  subscription;  and  such  subscriptions  are  nec- 
essarily subject  to  the  power  of  the  legislature,  to  change  the 
location  of  the  road,  when  the  contrary  is  not  expressly  stipu- 
lated. 

The  owner  has  no  assurance  of  any  benefit  which  may  arise 
from  the  intended  improvements,  unless  he  chooses  to  make 
that  a  part  of  the  contract.  He  depends  altogether  upon  his 
calculation  of  chances.  This  may  have  operated  upon  the 
mind  of  Mr.  Young.  It  is  most  likely  he  supposed  the  canal 
would  greatly  enhance  the  value  of  the  remainder  of  his  prop- 
erty.    But  this  can  not  be  relied  on  as  a  circumstance  to  in« 

1.  Irvin  T.  TwKpOU  Co,;  8. 0..  33  Am.  D«o.  fiS. 
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flaence   the  construction  of    the   contract.      A    person    may 

purchase  a  piece  of  property  from  a  view  of  erecting  a  factory, 

or  of  engaging  in  some  business  which  the  vendor  may  suppose 

will  be  highly  advantageous  to  the  neighbors,  and  particularly 

to  himself.     This  may  be  his  motive  for  making  the  sale,  and 

may  have  had  an  influence  on  the  price,  yet,  unless  it  be  made 

a  part  of  the  contract,  the  law  will  not  annex  a  tacit  condition 

to  the  sale,  that  it  shall  be  applied  exclusively  to^the  purposes 

for  whicl\  it  was  originally  intended.     Nor  would  a  court  of 

chancery  interfere,  even  when  the  contract  was  executory,  on 

an  allegation  that  the  vendee  intended  to  apply  it  to  a  different 

purpose,  unless  there  was  fraud  in  the  vendee.     It  can  not  be 

made  to  form  part  of  the  consideration  of  the  contract,  unless 

BO  expressed  in  the  agreement;  for  this  would  be  confounding, 

as  is  said  in  the  Turnpike  Company  y.  Irvin^  the  consideration 

of  the  contract,  with  the  motive,  which  induced  the  parties  to 

enter  into  it.     Want  of  faith  on  the  part  of  the  company  is  not 

alleged.     The  alteration  in  the  original  plan  has  arisen  from 

necessity,  and  not  from  choice.     But  aside  from  those  general 

principles,  I  can  not  see  what  right  Mr.  Young  and  those  who 

claim  under  him,  have  to  complain. 

By  the  act  of  the  twenty-ninth  September,  1791,  the  legis- 
lature incorporated  the  president,  managers,  and  company  of  the 
Schuylkill  and  Susquehanna  navigation,  for  opening  a  canal 
and  lock  navigation  between  the  rivers  Schuylkill  and  Susque- 
hanna. And  by  the  act  of  the  tenth  April,  1792,  they  incor- 
porated the  president,  managers,  and  company  of  the  Delaware 
and  Schuylkill  navigation,  for  opening  a  canal  and  water  com- 
munication between  the  rivers  Delaware  and  Schuylkill.  On 
the  second  of  April,  1811,  the  legislature,  at  the  request  of  an 
association  of  a  number  of  the  stockholders  of  the  two  compa- 
nies mentioned,  who  represented  that  they  had  formed  n  joint 
stock  and  interest  under  the  title  of  the  Union  canal  company 
of  Pennsylvania,  repealed  all  the  acts  before  passed  in  favor  of 
the  Schuylkill  and  Susquehanna  navigation,  and  of  the  Dela- 
ware and  Schuylkill  navigation.  They  enacted  that  the  corpo- 
rate title  of  said  corporation  should  cease  and  be  abolished,  and 
that  the  corporate  style  and  title  of  the  said  company  should  be 
the  Union  canal  company  of  Pennsylvania,  ''under  which  name 
the  said  company  shall  have,  hold,  and  enjoy,  all  estates,  grants, 
rights,  interests,  and  privileges  heretofore  held  and  enjoyed  by 
them  under  their  respective  titles." 

The  fifth  section  directs  the  president  to  call  a  meeting  of 
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the  stockbolders,  upon  notice  given;  and  upon  an  agreement 
of  a  majority  of  the  Btockholdei:^,  certified  to  the  governor,  it  is 
made  bis  duty,  by  proclamation,  to  declare  the  law  in  full  force 
and  effect.  It  further  provi<les,  that  if  any  of  the  Btockholder» 
of  said  company  shall  neglect  or  refuse  to  deliver  their  certifi- 
cates of  stock,  in  either  of  the  said  companies,  and  accept  stock 
in  the  Union  canal  company  of  Pennsylvania,  they  may  bring 
suit,  etc.,  to  cecover  a  just  compensation;  and  their  interest  in 
said  company  shall  thereafter  cease.  In  March,  1815,  they 
passed  an  act  to  authorize  a  company  to  make  a  lock  naTigation 
in  the  river  Schuylkill.  On  the  twenty-ninth  of  March,  1819, 
the  legislature  passed  the  act  supplementary  to  the  act,  en- 
titled, "An  act  to  incorporate  the  Union  canal  company  of 
Pennsylvania."  The  eleventh  section  makes  it  the  duty  of  the 
company  to  confine  its  operations  and  improvements  to  the 
completion  of  the  communication  between  the  Tulpehocken, 
Quittapahilla,  and  Swatara  creek.  In  the  act  of  the  twenty- 
sixth  March,  1821,  the  legislature  guaranteed  the  interest  on 
the  stock  of  new  subscribers,  authorized  by  the  act,  for  twenty- 
five  years.  And  on  the  seventh  of  May,  1821,  'VyUliam  Young 
received  ten  shares  of  the  Union  canal  stock,  in  lieu  of  hi« 
Delaware  and  Schuylkill  stock. 

This  short  reference  to  the  various  legislative  acts,  shows, 
that  up  to  the  period  of  the  passage  of  the  act  of  1819,  the 
rights  and  duties  of  the  company  remained  the  same  as  under 
the  original  acts  of  incorporation.  The  legislature  having  in- 
corporated a  company  for  making  a  slack-water  navigation  in 
the  Schuylkill,  and  by  this  means  secured  a  water  communica- 
tion with  the  interior,  thought  proper  to  relieve  the  Union 
canal  company  from  making  the  eastern  section  of  the  canal. 
But  this  by  no  means  impaired  their  right  to  the  property  which 
had  been  vested  in  them  by  the  act  of  1811.  The  duty  of  com- 
pleting the  canal  was  a  public  duty,  of  the  violation  of  which 
William  Young  had  no  more  right  to  complain  than  any  other 
citizen,  and  over  which  the  legislature  had  a  complete  and  ab- 
solute constitutional  jurisdiction.  They  had  the  exclusive  right 
to  judge  of  the  expedienc}'  of  exempting  the  company  from  the 
necessity  of  finishing  what  they  had  so  unsuccessfully  begun; 
and  of  the  policy  of  this  course  there  can  be  now  but  one  opin- 
ion. But  what  right  have  the  representatives  of  William  Young 
to  complain?  The  legislature  reserved  to  him  the  right  to 
compensation,  for  his  interest  in  the  Delaware  and  SchuylkiU 
company,  but  instead  of  availing  himself  of  it,  with  a  fnU 
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knowledge  of  all  the  legislative  enactments,  in  favor  of  the 
company,  and  a  certaintj  that  the  work  would  be  completed, 
he,  on  the  seventh  of  May,  accepted  the  stock  in  the  Union 
canal  company,  and  surrendered  his  certificates  of  stock  in  the 
Delaware  and  Schuylkill  company.  He  acquiesces  in  the  trans- 
fer of  the  property  to  the  company;  for  it  will  not  do  for  him 
to  avail  himself  of  the  advantage^  of  the  change,  without  at  the 
same  time  submitting  to  any  inconvenience  or  loss  which  may 
attend  the  substitution  of  the  one  for  the  other. 

I  have  looked  carefully  through  the  acts  which  relate  to  these 
companies,  but  can  not  perceive,  that  at  any  time  there  was 
even  a  suspension  of  the  rights  and  duties  of  the  company. 
They  have  always  stood  in  full  force.  The  two  first  companies 
were  merged  in  the  Union  canal  company,  and  at  the  same  time 
the  right  to  all  the  estate  was  vested  in  the  latter  company,  in 
the  most  full  and  ample  manner.  There  has  been  no  change 
which  can  affect  the  right  to  any  estate  which  has  been  vested 
in  them.  It  follows  from  what  has  been  already  said,  that  this 
is  not  a  case  where  either  party  is  at  liberty  to  rescind  the  con- 
tract, particularly  after  the  great  change  which  had  taken  place 
in  the  circumstances  of  the  parties,  the  increased  value  of  real 
property,  in  that  vicinity,  and  the  express  recognition  and 
adoption  of  the  contract  by  Mr.  Young  in  1821.  Until  the 
ejectment  was  brought,  there  was  no  offer  to  rescind  the  con- 
tract; and  the  stipulation  which  has  been  filed,  can  not  be  per- 
mitted now  to  vary  the  rights  of  the  parties. 

One  other  question  remains.  Are  Price  and  Fox  bona  fide 
purchasers  without  notice?  In  the  view  we  have  taken  of  this 
cause,  it  is  unnecessary  to  determine  whether  the  possession  of 
the  company,  and  the  various  circumstances  disclosed  in  the 
evidence,  were  sufficient  notice  to  the  purchasers,  to  put  them 
on  inquiry,  as  to  the  nature  and  extent  of  the  interest  which  the 
company  had  in  the  property.  The  defense  amounts  in  equity 
to  a  plea  in  bar,  alleging  that  the  defendants  claim  under  a 
purchaser  for  a  valuable  consideration,  without  notice  of  the 
plaintiff's  title.  The  principle  of  this  plea,  as  Lord  Eldon  ob- 
serves in  WaUwyn  v.  Lee,  9  Yes.  24,  and  Justice  Spencer,  in 
18  Johns.  562,^  is,  ''I  have  honestly  and  bona  fide  paid  for  this 
estate  in  order  to  make  myself  the  owner  of  it;  and  you  shall 
have  no  information  from  me,  as  to  the  perfection  or  imperfec- 
tion of  my  title,  until  you  deliver  me  from  the  peril  in  which 
jou  state  I  have  placed  myself,  in  the  article  of  purchasing 
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bona  fidiey  To  the  validity  of  such  a  plea,  a  number  of  partic- 
ulars are  absolutely  essential,  all  of  which  are  enumerated  in 
Sug.  553,  and  in  4  Desau.  280.  The  plea  must  distinctly  aver 
that  the  consideration  money  mentioned  in  the  deed,  was  bond 
fide  and  truly  paid,  independently  of  the  recital  of  the  purchase 
in  the  deed;  for  if  the  money  be  not  paid,  the  plea  will  be  over- 
ruled, or  the  purchaser  is  entitled  to  relief  against  the  payment 
A  consideration  secured  to  be  paid,  is  not  sufficient.  It  seems 
clear  from  the  authorities,  that  such  a  plea  will  protect  the  pos- 
session of  a  bona  fide  purchaser,  without  notice,  from  an  equi- 
table title,  although  even  that  has  been  sometimes  questioned; 
but  whether  it  will  avail  against  a  legal  title  is  more  doubtful. 
From  a  review  of  all  the  authorities,  Sugden,  in  his  treatise, 
seems  to  think  it 'clear  that  the  plea  is  a  protection  against  a 
legal  as  well  as  an  equitable  claim,  although  this  conclusion 
has  been  doubted  by  Chancellor  Desaussure  in  Sndgrove  v.  SneU 
grove;  who  observes,  that  when  the  title  attempted  to  be  set  up, 
is  an  equitable  one,  it  seems  very  reasonable  that  the  court 
should  forbear  to  give  its  assistance  in  setting  up  such  equitable 
title  against  another  title  set  up  by  a  fair  purchaser.  But  when 
the  complainant  comes  with  a  legal  title,  I  do  not  perceive  how 
he  can  be  refused  the  aid  of  the  court.  In  Pennsylvania,  un- 
der our  recording  acts,  it  can  not  well  be  doubted  that  it 
would  be  a  valid  defense,  as  well  against  a  legal  as  an  equi- 
table title:  Moore  v.  Mahon,  1  Gh.  Cas.  84;  Maitland  v.  WU- 
9on,  2  Atk.  241;'  3  Id.  314;'  Hardington  v.  Nichols,*  3  Id.  304; 
Sndgrove  v.  Snelgrove,  4  Desau.  287;  Murray  y.  Finster,  2 
Johns.  Ch.  157. 

The  purchaser  is  not  protected,  if  he  has  notice,  previously 
to  the  execution  of  the  deeds  and  payment  of  the  purchase 
money;  for  till  then  the  transaction  is  not  complete;  and  there- 
fore, if  the  purchaser  had  notice  previously  to  that  time,  he 
will  be  bound  by  it. 

In  England  the  rule  is  carried  to  a  great  extent,  for  it  would 
seem  that  a  purchaser  is  not  protected,  unless  the  whole  pur- 
chase money  has  been  paid.  This  precise  point  came  before 
this  court  in  Youst  v.  Martin^  3  Serg.  &  B.  423,  where  the  Eng- 
lish-doctrine was  overruled;  and  it  was  held,  that  where  the 
purchaser  has  paid  part  of  the  purchase  money,  the  owner  of 
the  equitable  title  can  not  recover  the  land  without  repaying 
the  money  paid  by  the  purchaser,  before  receiving  notice. 
With  this  equitable  qualification,  the  rule  itself  is  distinctly 
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affirmed.  The  burden  of  proof  is  thrown  upon  the  purchasers; 
and  in  this  instance,  the  defendants  have  failed  to  prove  pay- 
ment in  whole  or  in  part  of  the  consideration,  independently 
of  the  recital  in  the  purchase  deed.  The  consideration  is 
secured  by  mortgage  on  the  property;  but  that,  as  has  been 
seen,  is  not  sufficient,  inasmuch  as  equity  will  protect  the  pur- 
chaser against  payment  of  it. 

Motion  for  a  new  trial  overruled,  and  judgment  on  the  ver- 
dict. 


KjscncENT  DOES  NOT  Lis  FOR  INCORPOREAL  pROPBRTT,  and  therefore  it 
not  bo  resorted  to  for  the  recovery  of  a  ferry:  Jiees  v.  Lawless,  12  Am. 
Dec.  295;  and  see  the  note  to  that  case  as  to  what  is  the  proper  remedy  for 
the  obstrnction  of  an  easement  or  franchise. 

Adverse  Possession,  What  Necessary  to  Give  Title  bt:  See  Rung  v. 
Skoneberger^  26  Am.  Dec.  95,  and  the  note  thereto,  collecting  other  cases  in 
this  series  on  that  subject.  See  also  Sumner  v.  Murphy ^  27  Id.  397;  Smith  v. 
Homier,  28  Id.  354;  Proprietors  of  Enfield  v.  Day,  Id.  360.  The  foregoing 
opinion  of  Mr.  Justice  Rogers  on  this  point  is  specially  approved  and  fol- 
lowed in  Buckholder  v.  SUjler,  7  Watte  &  S.  160. 

To  CoKffnruTE  a  Bona  Fide  Purchaser,  Full  Payment  most  be  made 
before  receiving  notice  of  an  adverse  equity:  Dugan  v.  Vatlier,  25  Am.  Deo. 
105,  and  note  thereto  referring  to  other  cases  in  this  series  on  the  same  point 
See  also  Dickerson  v.  TiUinghaat,  Id.  528  and  note.  That  fuU  payment  of 
the  consideration  is  necessary  to  oonstitute  one  a  bona  fide  purchaser  who  will 
be  protected  against  an  outstanding  title,  is  a  position  for  which  Union  Canal 
Co.  V.  Young  is  recognized  as  authority  in  Hoffman  v.  Strohecker,  7  Watts, 
ifO;  Bellas  v.  MeCarty,  10  Id.  29;  Lmlwig  v.  Highley,  5  Pa.  St.  141. 

The  Recital  of  Payment  op  the  Consideration  in  a  purchase  deed  is 
not  evidence  in  such  a  case,  against  third  persons  claiming  a  right:  Bolton  v. 
Johns,  6  Pa.  St.  151;  Search's  appeal,  13  Id.  112;  Lutton  v.  Hesson,  18  Id. 
Ill;  Coxe  V.  Sartwell,  21  Id.  488;  Henry  y.  BtUman,  25  Id.  360;  Lloyd  v. 
Lynch,  28  Id.  425.  But  such  recital  is  evidence  against  a  subsequent  pur- 
chaser from  the  same  grantor:  Pennsylvania  Salt  Manufacturing  Co,  v.  Ned, 
54  Id.  19,  all  citing  Union  Canal  Co,  v.  Young,  See  generally  as  to  the 
oflEsct  of  the  consideration  clause  in  a  deed  as  evidence,  the  able  opinion  of  Mr. 
Justice  Cowen,  in  McCrea  v.  Purmort,  ante,  103,  and  the  cases  cited  in  the 
note  to  that  decision. 

In  Pittsburgh  etc,  R,  R,  Co.  v.  Biggar,  34  Pa.  St.  461,  UrOon  Canal  Co.  v. 
Young  is  referred  to  as  recognizing  and  reaffirming  the  principle  of  Irvin  v. 
Turnpike  Co.,  2  Penn.  466. 
Am.  Dao.  Vol.  XXX— 15 
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Philadelphia  Savxngs  Institution,  Case  of. 

[1  WHAKTOir,  461.] 

Members  of  Savinos  Institution,  Who  are. —Under  an  act  incorporating  cer- 
tain persons,  and  those  thereafter  becoming  members,  as  a  savings  instita- 
tion  to  receive  deposits  upon  interest,  and  providing  '*  for  the  security  of- 
the  depositors, "  that  the  corporators  and  their  associates  shall  raise  a  capi- 
tal of  a  certain  sum  to  be  divided  into  shares,  the  holders  of  which  are  to 
receive  dividends  of  the  profits,  and  the  capital  to  be  liable  for  the  de- 
posits, and  providing  also  that  the  directors  shall  have  power  to  regolate 
the  admission  of  members,  and  that  there  shall  be  annual  meetings  of 
members  and  a  committee  of  members  to  investigate  the  affairs  of  the 
corportion,  a  stockholder  does  not  become  a  member  who  is  not  admitted 
as  such,  nor  does  one  originally  a  member  cease  membership  on  parting 
with  his  stock. 

Directors  can  not  Disfranchise  Members  of  a  Corporation  under  » 
clause  in  the  charter  giving  them  power  to  admit  members. 

Rules,  to  show  cause  why  an  information  in  the  nature  of  a 
quo  warranto  should  not  be  filed  to  determine  by  what  authority 
certain  persons,  originally  members  of  the  Philadelphia  sav- 
ings institution,  but  who  bad  since  ported  with  their  stock  in 
the  corporation,  continued  to  exercise  the  rights  of  members; 
and  also  to  show  cause  why  a  mandamus  should  not  issue  re- 
quiring the  president  and  directors  of  the  corporation  to  admit 
certain  persons  to  whom  shares  of  stock  had  been  assigned,  to 
participate  in  the  business.  The  institution  was  incorporated 
by  an  act  passed  April  6, 1834.  The  provisions  of  the  first  sec- 
tion of  the  act  are  stated  in  the  opinion.  The  substance  of  the 
fifth,  sixth,  and  seventh  sections,  so  far  as  material,  is  also 
stated.  The  second  section  provided  that  the  object  of  the  cor- 
poration should  be  to  receive  deposits  from  time  to  time  from 
persons  disposed  to  intrust  their  funds  with  the  corporation, 
and  to  pay  interest  thereon  as  agreed  upon  by  the  directors,, 
the  rate  of  interest  not  to  be  reduced  until  after  sixtj  days'  pub- 
lished notice.  The  third  section  provided,  that ' '  for  the  security 
of  the  depositors,"  the  persons  named  in  the  first  section,  and 
their  "  associates,"  should  raise  a  capital  of  not  less  than  fifty 
thousand  dollars,  nor  more  than  two  hundred  thousand  dollars^ 
in  shares  of  twenty-five  dollars  each,  such  capital  to  be  at  all 
times  liable  to  depositors  for  the  amount  of  their  deposits  and 
interest,  and  the  shares  to  be  transferable  in  the  manner  pro- 
vided bj  the  by-laws.  The  fourth  section  provided  for  a  meet- 
ing of  the  "  members  "  on  such  day  in  May  following  the  pas- 
sage of  the  act  as  should  be  designated  by  any  three  of  the  five 
persons  first  named  in  the  act,  and  annually  thereafter,  on  sucb 
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day  ia  May  and  at  such  place  as  tbe  by-laws  sliould  appoint, 
for  tbe  purpose  of  choosing  *'  from  among  the  members  "  thir- 
teen  directors,  etc.  Immediately  after  the  incorporation,  by* 
laws  were  passed  providing,  among  other  things,  that  any 
member  might  resign  in  a  certain  way,  and  that ''  every  mem- 
ber who  shall  cease  to  be  a  stockholder  shall  at  the  same  time 
cease  to  be  a  member;"  also  that  to  make  one  eligible  to  mem- 
bership he  should  have  been  a  depositor  for  one  year,  or  a  stock- 
holder six  months.  These  by-laws  were  repealed  in  1836, 
and  other  by-laws  were  passed  in  their  stead  not  containing  any 
such  provisions. 

James  8.  Smith  and  Sergeant,  in  support  of  the  rules. 

W.  M.  Meredith  and  Broom,  contra. 

"By  Court,  Hogebs,  J.  The  rules  obtained  in  this  case,  in* 
volve  two  questions,  which  depend  upon  the  construction  of 
the  act  of  the  fifth  of  April,  1834,  incorporating  the  Phila* 
delphia  savings  institution. 

1.  Is  a  stockholder,  a  member  of  the  corporation,  and  as  such 
entitled  to  parltcipate  in  its  business  ? 

2.  Does  he  cease  to  be  a  member  when  he  ceases  to  be  a 
stockholder  ? 

In  relation  to  the  power  of  admitting  members  of  a  corpora-^ 
lion,  as  is  said  in  Angell  and  Ames  on  Corporations,  62,  reference 
must  often  be  had  to  the  provisions  and  spirit  of  the  charter; 
uid  when  the  charter  is  silent,  we  must  look  to  the  provisions 
of  the  common  law,  and  to  the  particular  nature  and  purpose 
of  the  corporation.  In  certain  corporations  (such  for  example 
as  religious,  charitable,  and  lit.erary),  the  number  of  members 
is  often  limited  by  charter;  and  whenever  there  is  a  vacancy,  it 
is  usually  filled  by  a  vote  of  the  company.  As  regards  trading 
and  joint  stock  operations,  no  vote  of  admission  is  requisite; 
for  any  person  who  owns  stock  therein,  either  by  original  sub- 
scription or  by  conveyance,  is  in  general  entitled  to,  and  can 
not  be  refused  the  rights  and  privileges  of  a  member:  Gray  v. 
Portland,  3  Mass.  364  [3  Am.  Dec.  156];  King  v.  Bank  of  Eng- 
land,  Doug.  524.  In  moneyed  institutions,  such  as  banks,  in- 
surance, canal,  and  turnpike  companies,  etc.,  tbe  mere  owning 
of  shares  in  the  stock  of  tbe  corporation,  gives  a  right  of  voting; 
and  a  stockholder  ceases  to  be  a  member  by  a  transfer  of  stock. 
There  is  then  this  marked  distinction  arising  from  the  nature  of 
tbe  corporation.  In  the  one  case,  a  pecuniary  interest  is  the 
evidence  of  membership;  whilst  the  affairs  of  religious,  charita* 
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ble  or  literary  institutions  are  committed  to  those  who  have  na 
pecuniary  interest  whatever  in  their  management.  If  this  wert 
a  corporation  of  the  former  description,  it  would  greatl] 
strengthen  the  argument  of  the  respondent's  counsel,  but  I  can 
not  view  it  in  that  light,  but  look  upon  this  and  all  institutions 
cf  a  like  kind,  as  partaking  of  the  nature  of  a  charity^  where  the 
professed  object  is  to  advance  the  interests  of  the  poor  and 
helpless.  The  object  of  this  institution  is  declared  to  be,  to 
receive  from  time  to  time  from  all  persons  disposed  to  intrust 
them  therewith,  such  funds  as  may  be  deposited  with  them, 
and  for  which  they  are  to  pay  to  the  depositors  such  rates  of 
interest,  as  may  be  from  time  to  time  agreed  upon  by  the  di- 
rectors. These  deposits,  as  is  well  known,  are  made  in  small 
sums  by  the  poor;  and  the  institution  is  professed  to  be  more 
especially  for  their  benefit.  In  aid  of  this  object,  and  as  sub- 
sidiary to  it,  the  legislature  in  the  third  section  directs,  that 
for  the  security  of  the  depositors,  etc.,  it  shall  be  the  duty  of 
the  persons  before  named,  and  of  their  associates,  to  raise  a 
capital,  etc.,  of  not  less  than  two  hundred  thousand  dollars,  in 
shares  of  twenty-five  dollars  each,  which  capital  is  to  be  at  all 
times  liable  to  depositors  for  the  amount  of  their  deposits  and 
the  interest. 

In  other  institutions  of  the  like  kind,  the  latter  provisions 
are  omitted:  they  were  manifestly  introduced  into  this  charter, 
not  for  the  benefit  of  the  stockholders,  but  as  an  additional 
security  or  pledge  to  the  depositors.  As  an  inducement  to 
make  this  investment,  in  the  sixth  section,  the  corporation  is 
authorized  to  invest  its  funds  ''  in  public  stocks  of  this  state,  or 
the  United  States,  or  real  securities,  or  in  the  discount  of  notes 
and  personal  securities;"  and  in  the  seventh  section,  the  direct- 
ors are  authorized  to  declare  a  dividend  of  the  interest  and 
profits  of  the  corporation,  after  paying  its  expenses,  and  to  pay 
it  over  to  the  stockholders,  or  their  legal  representatives.  It 
seems  to  me,  most  clear,  that  the  legislature  had  no  intention 
of  establishing  a  joint  stock  company,  but  that  there  was  a 
mere  modification  or  change  iu  the  provisions  usually  inserted 
in  the  charters  of  savings  fund  institutions. 

But  at  any  rate,  these  rules  of  construction  only  apply  when 
the  charter  is  silent.  So  that  in  this,  as  in  every  other  case, 
we  must  look  to  the  act  itself,  having  regard  to  the  particular 
nature  and  purpose  of  the  corporation.  In  the  charter  there 
are  antagonist  interests;  the  interest  of  the  stockholders  is 
in  some  measure  in  opposition  to  the  interest  of  the  depositors. 
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It  is  for  the  benefit  of  the  one  to  decrease,  and  of  the  other  to 
increase  the  rate  of  interest  on  deposits;  and  hence  there  maj 
be  a  peculiar  propriety  in  the  legislature  to  intrust  the  control 
of  the  funds  to  persons  who  have  no  pecuniary  interest  in  the 
corporation.  At  least  I  perceive  nothing  in  this,  of  which  the 
stockholders  have  any  right  to  complain.  If  the  stockholders 
have  the  exclusive  management  of  the  institution,  for  which  the 
respondents  contend,  a  temptation  is  held  out  to  divert  the  in- 
stitution from  its  original  and  primary  object,  and  convert  it 
into  a  bank,  differing  only  in  the  fact,  that  it  is  a  bank  of  dis- 
count and  deposit,  and  not  of  circulation.  Besides,  if  a  pecu- 
niary interest  is  the  only  criterion  of  membership,  it  may  with 
equal  plausibility  be  said,  that  the  depositors  are  members 
also,  and  as  such  entitled  to  participate  in  its  management. 
In  the  first  section,  it  is  enacted  "  that  the  persons  therein 
named,  and  all  and  every  other  person  or  persons,  hereafter 
becoming  members  of  the  Philadelphia  savings  institution,  in 
the  manner  hereafter  mentioned,  shall  be  and  are  hereby 
created  and  made  a  corporation  by  the  name  and  style  of  the 
Philadelphia  savings  institution."  The  manner  in  which  they 
can  become  members,  is  pointed  out  in  the  fifth  section. 

Among  other  matters,  the  directors  have  power  to  provide 
for  the  admission  of  members  and  furnishing  proofs  of  such 
admission.  This,  we  conceive,  to  be  inconsistent  with  the  idea, 
that  a  stockholder  is  ipso  facto  a  member  of  the  corporation; 
for  if  so,  why  confer  the  power  to  provide  for  the  admission  of 
members  ?  The  legislature  do  not  confine  the  power  to  furnish- 
ing proofs  of  the  admission  of  members,  but  they  in  express 
words,  grant  the  power  to  admit  members  of  the  corporation. 
This  we  conceive,  to  be  an  authority  to  elect  such  persons  as 
members,  as  they  may  deem  best  fitted  to  carry  into  effect  the 
objects  of  the  charter.  The  respondent's  case  also  derives  addi- 
tional strength  from  the  seventh  section.  A  distinction  is 
there  taken  between  a  member  of  the  corporation,  and  a  stock- 
holder. It  is  made  the  duty  of  the  directors  to  appoint  from 
the  members  of  the  corporation,  five  competent  persons  as  a 
committee  of  examination  to  investigate  the  affairs  of  the  cor- 
poration; and  in  the  same  section,  to  declare  a  dividend,  etc., 
and  to  pay  the  same  over  to  the  stockholders,  or  their  legal 
representatives.  Why,  it  has  been  asked,  this  change  of  phrase- 
ology, if  a  stockholder,  as  such,  is  a  member  of  the  corporation  ? 
It  is  also  worthy  of  remark,  that  the  legislature  wholly  omit  to 
regulate  the  right  of  voting;  a  regulation  always  introduced  in 
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all  joint  stock  incorporations.  It  is  the  uniform  policy  to  limit 
the  number  of  votes  to  which  stockholders  may  be  entitled,  in 
all  such  companies;  a  limitation  which  would  not  have  been 
omitted,  had  the  legislature  conceived  this  to  be  an  institution 
of  that  description. 

Beliance  has  been  placed  on  the  word  "  associates,"  in 
the  third  section,  which  the  counsel  for  the  commonwealth 
says,  must  refer  to  stockholders.  This  is  an  argument  not 
without  plausibility.  This  section  makes  it  the  duty  of  the 
persons  named  in  the  act,  and  of  their  associates,  to  raise  a 
capital  of  not  less  than  two  hundred  thousand  dollars;  bat  in 
what  manner  this  is  to  be  affected,  is  left  to  their  discretion. 
It  would  seem  to  be  the  intention  of  the  legislature  to  give 
power  to  admit  members  before,  as  well  as  after  the  capital  was 
raised;  and  indeed  they  might  have  required  the  aid  of  others 
than  those  named,  to  effect  this  result.  I  see  nothing  in  the 
act  which  forbids  this;  but  I  think  a  fair  construction  of  this 
part  of  the  charter,  shows  that  this  power  was  intended  to  be 
given.  If  so,  this  is  an  argument  to  show  that  a  moneyed  in- 
terest is  not  an  indispensable  condition  of  membership. 

It  is  said  that  the  directors  have  passed  a  by-law,  that  every 
member,  who  shall  cease  to  be  a  stockholder,  shall  cease  to  be 
a  member.  Whether  this  be  so  or  not,  is  of  little  importance; 
for  although  the  charter  gives  authority  to  the  directors  to  ad- 
mit members,  there  is  none  given  to  disfranchise  them.  A  by- 
law may  modify  apd  change  the  constitution  of  a  corporation, 
but  can  not  alter  it.  It  may  regulate  in  a  reasonable  manner, 
the  exercise  of  a  right  in  the  internal  affairs  of  a  corporation, 
in  the  conduct  of  its  members,  or  the  mode  by  which  a  person 
is  admitted  to  the  exercise  of  a  right  to  which  he  ha^  an  inchoate 
title;  but  it  can  not  take  away  a  right,  or  impose  any  unreason  • 
«ble  restraint  in  the  exercise  of  it:  2  Kyd  on  Corp.  107,  122. 

Rules  discharged. 


Thomas  t;.  Folwell. 

[2  Wbasxoit,  IL]  • 
VkMS-oovxaT  HAS  NO  PowBB  ov  DisposmoN  over  her  sepanto  estate  in 

Pennsylvania,  except  snob  as  is  given  or  reserved  by  tbe  conveyanos 

granting  snob  estate. 
PowKR  TO  DsviSB  THK  EsTATS  IS  NOT  GiVEN  to  tk/eme-copert,  in  such  a  case, 

by  a  conveyance  to  a  third  person,  in  trust,  to  receive  tbe  rents  and 

profits  and  pay  tbe  same  to  ber,  or  to  sacb  persons  and  in  such  manner 

as  she  shall,  from  time  to  time,  appoint. 
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Oasx  stated,  in  action  brought  by  tbta  guardian  of  the  infant 
daughter  and  heir  at  law  of  Susan  J.  Allen,  deceased,  against 
the  executors  of  the  will  of  Bichard  F.  Allen,  deceased,  for  the 
recoYeiy  of  certain  land.  It  appeared,  from  the  case  stated, 
that  on  June  1, 1859,  Bichard  F.  Allen  and  Susan  J.  Allen,  his 
wife,  conveyed  the  premises  in  fee  to  one  Anthony  J.  Thomas, 
in  trust  ''for  the  only  proper  use  and  behoof  of  the  said  Susan 
J.  Allen,  wife  of  the  said  Bichard  F.  Allen,  her  heirs  and  as- 
signs forever;  and  to  receive  the  rents,  issues,  and  profits  of  the 
same,  and  to  pay  over  the  same  to  the  said  Susan  J.  Allen,  or 
to  such  person  or  persons,  and  in  such  manner,  as  she,  the  said 
Susan,  shall  or  may  direct,  order,  and  appoint  from  time  to 
time  and  at  all  times  hereafter."  In  March,  1833,  Susan  J. 
Allen  made  her  will,  whereby,  after  referring  to  the  deed  of 
trust  above  mentioned,  she  provided  as  follows:  **  I  hereby  au- 
thorize, empower,  and  request  the  said  Anthony  J.  Thomas, 
trustee  as  aforesaid,  to  reconvey  and  transfer  the  said  property 
at  my  decease,  or  as  soon  after  as  is  convenient,  to  my  hus- 
band, B.  F.  Allen,  or  to  any  other  person  or  persons  he  may 
direct,  as  fully  and  effectually  as  I  could  or  might  do."  Thomas 
died  before  the  said  Susan  J.  Allen,  and  she  then  made  an  al- 
teration in  her  will,  in  which,  after  referring  to  the  property 
mentioned  in  the  deed  of  trust,  she  devised  it  as  follows:  '*  I 
hereby  give,  devise,  and  bequeath  the  same  to  my  husband, 
Bichard  F.  Allen,  in  fee,  and  my  will  and  desire  is,  that  the 
same  shall  and  may  be  conveyed  to  him  as  soon  after  my  de- 
cease as  may  be.  And  I  hereby  nominate  and  appoint  William 
Folwell,  jun.,  of  the  city  of  Philadelphia,  trustee  in  the  place 
of  Anthony  J.  Thomas,  deceased,  to  convey  the  said  property 
to  the  said  Bichard  F.  Allen,  in  fee  simple  as  aforesaid."  She 
also  appointed  her  husband  her  executor.  Susan  J.  Allen  died, 
and  her  husband  also  died  before  her  will  was  proved,  having 
previously  made  a  will  giving  bequests  to  a  number  of  persons, 
and  devising  the  residue  of  bin  estate  to  one  Shinn.  There  was 
no  valuable  consideration  for  the  trust  deed  to  Anthony  J. 
Thomas,  though  one  was  expressed.  Bichard  F.  Allen  was  en- 
tirely solvent  when  the  deed  was  executed,  and  also  at  his  death. 
The  question  was,  whether  the  land  passed  by  the  devise  in  Su* 
aan  J.  Allen,  or  descended  to  her  daughter  and  heir. 

Holcomby  for  the  plaintiff. 

Brashears^  for  the  defendants. 
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Bj  Court,  QxBSON,  C.  J.  We  adhere  to  Lancaster  y.  Dolan^^ 
as  an  authority  unopposed  by  any  other  to  which  we  are  bound 
to  submit,  and  as  a  decision  founded  in  coDYenience  and  reason. 
Either  the  judgment  in  that  case  was  right,  or  the  common  hiw 
which  suspends  a  wife's  power  over  her  legal  estate  is  wrong. 
Her  disability  under  either,  is  designed  to  protect  her  against 
the  husband's  power — ^in  the  case  of  a  settlement  the  mischief 
avowedly  deprecated;  yet  the  object  is  necessarily  jeoparded  in 
proportion  to  the  extent  of  her  own  power.  Why  is  a  settle* 
ment  ever  made?  Certainly  to  exclude  the  husband's  control. 
But  to  exclude  his  direct  control,  which  consists  in  an  exercise 
of  legal  power,  and  yet  leave  him  the  means  of  giving  effect  to 
an  indirect  control,  which  consists  in  an  exercise  of  personal 
influence,  is  to  do  nothing.  We  daily  see  the  incompatibility 
of  the  wife's  protection  with  the  qualified  power  of  alienation, 
given  her  by  our  statutes;  and  the  English  chancery  reports 
show  that'  the  same  mischief  has  ensued  from  the  license  allowed 
her  under  deeds  of  settlement,  by  reason  of  which,  what  would 
otherwise  have  kept  the  wolf  from  the  door,  has  been  wasted  or 
pirated  by  the  husband.  The  modem  doctrine  of  courts  of  equity 
is  founded  on  what  appears  to  be  a  misconception  of  the  leadings 
purpose  of  a  settlement,  which  is  obviously  to  disable  the  hus- 
band, and  not  to  enable  the  wife,  at  least  further  than  may  be 
consistent  with  the  security  of  her  title,  of  which  the  grantor 
ought,  in  the  particular  case,  to  be  the  judge.  The  object  is 
not  so  much  to  give  her  the  dominion  of  a  feme'scle,  which 
every  man  of  experience  knows  would,  in  a  countless  number 
of  instances,  defeat  the  principal  intent,  as  to  withdraw  the 
estate  from  the  dominion  of  the  husband;  and  we  might  expect 
it  to  occur  to  those  who  are  called  to  the  interpretation  of  these 
instruments,  that  the  surest  way  to  accomplish  this  would  be 
to  restrain  the  power  of  both.  The  donor  has  doubtless  capac* 
ity  to  remove,  by  the  instrumentality  of  a  trust,  the  disability 
annexed  to  coverture  by  the  common  law,  no  far  even  as  to  give 
the  wife  the  power  of  9^  feme-sole;  and  thern  may  be  examples  of 
feminine  firmness,  that  would  render  it  safe  in  particular  in- 
stances to  do  so;  but  it  would  expose  a  woman  of  ordinary 
resolution  to  perils  from  which  she  would  be  protected  by  the 
common  law,  the  practical  wisdom  of  whose  maxims,  matured 
as  they  are  by  the  experience  of  a  thousand  years,  no  thorough- 
bred lawyer  will  hesitate  to  admit.  We  therefore  hold  it  to  be 
the  settled  law  of  Pennsylvania,  that  instead  of  having  every 

1.  1  B«wle,  331 ;  S.  0.,  18  Am.  Deo.  638. 
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power  from  which  she  is  not  negatively  debarred  in  the  convey* 
ance,  she  shall  be  deemed  to  have  none  but  what  is  positively 
given  or  reserved  to  her.  By  the  trust  in  the  present  instance^ 
the  feme  had  but  a  power  to  receive  the  profits  or  appoint  an 
agent  to  do  so;  and  as  the  freehold  did  not  pass  by  her  appoint* 
ment  in  the  nature  of  a  will,  it  descended  to  her  surviving  issue. 
Judgment  for  the  plaintiff. 


POWKR  OF  FeAIE-COVKRT  OVER  SeFARATB  EsTATE  IN  AbSKNCX  OF  StATU- 

TOKT  Beoolatiox. — Some  of  the  raost  perplexing  questions  with  which 
courts  of  equity  have  had  to  deal,  both  in  England  and  in  the  United  States, 
have  been  those  relating  to  the  wife's  "separate  estate.**  With  respect 
especially  to  the  power  of  the  wife  over  her  separate  estate,  and  the  extent 
to  which  it  has  modified  the  common  law  disabiHty  of  coverture,  there  has 
been  a  great  contrariety  of  judicial  opinion.  Speaking  npon  this  point,  Mr. 
Bishop  very  characteristically  says,  that  "since  the  confusion  of  tongues  at 
the  tower  of  Babel,  there  has  been  nothing  more  noteworthy,  in  the  same 
line,  than  the  dlBCordant  and  ever-shifting  utterances  of  the  judicial  mind  on 
the  subject:"  1  Bish.  Law  of  Married  Women,  sec.  847.  The  decisions  in 
"Rngland  and  America,  in  reh^tion  to  this  question,  are  equally  conflicting. 
The  conflict  in  England,  however,  has  been  maioly  due  to  a  gradual  growth, 
■abject  to  occasional  fluctuations,  of  the  doctrine  of  the  wife's  complete 
dominion  as  t^/eme^ole  over  her  separate  estate;  while  in  the  United  States 
the  difference  of  opinion  seems  to  have  arisen  chiefly  from  the  adoption  by 
different  states  of  the  views  prevailing  at  different  periods  in  England. 

English  Doctbine. — There  seems  never  to  have  been  any  doubt  in  Eng- 
l&nd,  that  where  personal  property  was  settled  to  the  separate  use  of  a  feme- 
covert,  without  any  restriction  npon  her  power  of  disposition,  she  was  to  be 
regarded,  with  respect  to  such  property,  as  possessing  the  same  capacity  to 
oontract  as  if  she  were  A/eme-9ole.  In  other  words,  she  was,  by  the  settle- 
ment of  snch  separate  property  to  her  use,  clothed  with  the  absolute  ^u^  dis^ 
ponendi  incident  to  ownership,  and  which  is  peculiarly  necessary  to  the 
enjoyment  of  property  in  chattels:  Peacock  v.  Monk,  2  Ves.  sen.  190;  HearU 
▼.  Oreenbank,  1  Id.  301;  Hulme  v.  Tenant,  1  Bro.  C.  0.  16;  S.  C,  1  Lead. 
Gas.  in  Eq.  (4th  Am.  ed.)  670  and  note;  Fettiplace  v.  Oorgea,  1  Ves.  jun.  46; 
a  a,  3  Bro.  C.  C.  8;  Wagstaffv,  Smith,  9  Ves.  520;  liich  v.  CockcU,  Id.  369; 
Thachoell  v.  OardineTf  5  De  Q.  &  S.  58;  Ilodgwn  v.  Hodgson,  2  Keen,  704; 
CaUm  v.  Hideout,  I  Mac.  &  O.  599;  HancheU  v.  Briscoe,  22  Beav.  496;  Lech^ 
mere  v.  Brotheridge,  32  Id.  353;  Humphrey  v,  Richards,  2  Jur.  (N.  S.)  432; 
NevKomen  v.  Hassard,  4  Ir.  Ch.  268.  So  in  case  of  a  reversionary  interest 
in  chattels:  Sturgis  v.  Corp,  13  Ves.  189.  And  this  power  may  be  exercised 
either  by  an  act  inter  vivoe,  or  by  will  (see  the  note  to  Hulme  v.  Tenant,  1 
Lead.  Gas.  in  Eq.  (4th  AnL  ed.)  685);  and  may  be  made  use  of  to  bestow  the 
property  upon  the  husband  himself.  Thos  where  stock  is  settled  to  a  wife's 
•epantte  use,  she  may  give  the  dividends  to  her  husband;  and  such  a  gift 
may  be  implied  from  her  permitting  him,  from  time  to  time,  to  draw  the 
moBsy  and  use  it  as  his  own:  Caton  v.  Rideotd,  1  Mac.  &  G.  599. 

The  same  power  of  disposition  has  always  been  recognized  as  existing  with 
respect  to  the  rents  and  profits  of  realty  settled  to  the  wife's  separate  use, 
and  to  leasehold  interests  and  life  estates  in  realty,  etc. :  Hulme  v.  Tenant,  1 
Bra  0.  0.  16;  S.  C,  1  Lead.  Gas.  in  Eq.  (4th  Am.  ed.)  679;  Waimwrighi  v. 
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Hardisty,  2  Beav.  363;  Stead  v.  NeUon,  Id.  245;  Lechmert  v.  Brotharidge^ 
32  Id.  361;  Ntvocomen  v.  ffaasardy  4  Ir.  Ch.  268;  WiUcocka  v.  Hannyngton^  5 
Id.  33;  Major  v.  Lanaley^  2  Euas.  &  M.  355.  In  the  early  Rnglinh  cases, 
however,  it  was  denied  that  a  wife  during  her  covertare  could  by  will  or  by 
any  act  ihta'  vivos,  other  than  a  fine  or  recovery,  or  by  a  deed  duly  acknowl- 
edged, under  the  fines  and  recoveries  act,  after  that  act  was  passed,  dispose 
of  land  settled  to  her  separate  use  in  fee,  so  as  to  bind  her  heir:  Peacock  v. 
Monk,  2  Ves.  sen.  190;  Newcomen  v.  Jiassard,  4  Ir.  Ch.  268;  Harris  v. 
MoU,  14  Beav.  169;  Lechmere  v.  Brotheridge,  32  Id.  353;  Doe  v.  ScoU,  4 
Bing.  505.  In  Lechmere  v.  BroUieridge,  32  Beav.  353,  Sir  John  Bomilly, 
master  of  the  rolls,  speaking  on  this  subject,  says,  that  an  acknowledgment 
under  tbe  fiues  and  recoveries  act  is  necessary  to  convey  such  an  estate,  be- 
cause the  donor  or  settler  can  not  repeal  the  law,  and  he  ezpreases  his  disap- 
proval of  Adams  v.  Gamble,  12  Ir.  Ch.  102,  in  which  a  contrary  doctrine  was 
held. 

The  later  decisions  in  EIngland  have  removed  this  limitation  of  the  doctrine 
that  Skfeme'covert  is  to  be  deemed  9kfeme»eole  as  to  her  power  over  her  separate 
estate,  and  have  determined  that  a  wife  may  dispose  of  realty  settled  to  her 
separate  use  ia  fee,  without  the  concurrence  of  her  husband,  either  by  will  or 
by  a  conveyance  inter  vivos  not  acknowledged  under  the  fines  and  recoveries 
act:  1  Bish.  Law  of  Married  Womeu,  sec  852;  Hulme  v.  Tenant,  1  Lead.  Cas. 
in  Eq.  (4th  Am.  ed.)  686,  note;  Taylor  v.  Meads,  34  L.  J.  Ch.  (N.  S.)  203; 
Pride  v.  Bulb,  L.  R.,  7  Ch.  App.  64;  IlaU  v.  Waterhouse,  11  Jur.  (N.  S.) 
361;  S.  C,  5  Gi(f.  64;  13  W.  £.  666.  In  Pride  v.  Bubb,  L.  B.,  7  Ch.  App. 
64,  Lord  Chancellor  Hatherley  says:  '*It  can  not,  I  apprehend,  be  now  dis- 
puted that  when  a  woman  is  the  owner  of  real  estate  to  her  separate  use  she 
is,  to  all  intents  and  purposes,  in  the  position  of  A/emesole,  so  as  to  be' able 
to  dispose  of  that  estate  by  will  or  deed. " 

The  leading  case  on  this  subject  is  Taylor  v.  Meadsp  34  L.  J.  Ch.  (N.  S. )  203. 
In  that  case,  &  feme-covert  had  an  equitable  estate  in  fee  settled  to  her  separate 
use  in  default  of  an  appointment  under  a  power.  She  devised  the  estate  to 
her  husband  by  a  will  executed  in  accordance  with  the  wills  act,  but  not 
sealed  so  as  to  constitute  a  valid  execution  of  the  power  of  appointment 
contained  in  the  instrument  of  settlement.  Lord  Chancellor  Westbury  held 
the  devise  good.  After  discussing  another  point  in  the  case,  he  said:  **Thia 
gives  rise  to  the  next  question,  upon  which  there  has  been  no  decision  in  the 
court  below:  namely,  whether,  in  a  case  where  legal  estates  are  conveyed  or 
devised  to  trustees  in  fee,  upon  trust  for  the  sole  and  separate  use  of  a  mar- 
ried woman  and  her  heirs,  she  has  the  same  power  of  disposition  by  deed  or 
will  over  the  equitable  fee  as  she  would  have  if  she  were  a  /erne-sole.  Can 
she  convey  the  equitable  fee  without  the  necessity  for  the  instrument  being 
acknowledged  in  the  manner  required  by  the  statute  for  the  abolition  of 
fines  and  recoveries  ?  And  can  she,  during  coverture,  devise  the  equitable 
estate  by  a  will  executed  in  conformity  with  the  statute  ?  There  is  no  diffi- 
culty as  to  the  principle.  When  the  courts  of  equity  established  the  doc- 
trine of  the  separate  use  of  a  married  woman,  and  applied  it  to  both  real  and 
personal  estate,  it  became  necessary  to  give  the  married  woman,  with  respect 
to  such  separate  property,  an  independent  personal  status,  and  to  make  her 
in  equity  Sk  feme-sole.  It  is  of  the  essence  of  the  separate  use,  that  the  mar- 
ried woman  shall  be  independent  of,  and  free  from  the  control  and  inter- 
ference of  her  husband.  With  respect  to  separate  property,  the  feme-cooert 
Is,  by  the  form  of  the  trust,  released  and  freed  from  the  fetters  and  disabilities 
ol  coverture,  and  invested  with  the  rights  and  powers  of  a  person  who  is 
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mujuru.  To  eveiy  estate  and  interest  held  by  a  person  who  is  sui  juris,  the 
oommon  law  attaches  a  right  of  alienation,  and  accordingly  the  right  of  a 
feme-coveri  to  dispose  of  her  separate  estate  was  recognized  and  admitted 
from  the  beginning,  until  Lord  Thurlow  devised  the  clause  against  anticipa- 
tion: See  Partes  v.  White,  11  Ves.  209,  221.  But  it  would  bo  contrary  to 
the  whole  principle  of  the  doctrine  of  separate  use,  to  require  the  consent  or 
concnrrence  of  the  husband  in  the  act  or  instrument  by  which  the  wife's 
separate  estate  is  dealt  with  or  disposed  of.  That  would  be  to  make  her  sub- 
ject to  his  control  and  interference.  The  whole  matter  lies  between  a 
married  woman  and  her  trustees;  and  the  true  theory  of  her  alienation  is, 
that  any  instrument,  be  it  deed  or  writing,  when  signed  by  her,  operates  as 
a  direction  to  the  trustees,  to  convey  or  hold  the  estate  according  to  the 
new  trust  which  is  created  by  such  direction.  This  is  sufficient  to  convey 
the/emesoie's  equitable  interest.  When  the  trust  thus  created  is  clothed  by 
the  truBtees  with  the  legal  estate,  the  alienation  is  complete  both  at  law  and 
in  equity."  Further  on  in  his  opinion  the  lord  chancellor  says:  "This 
brings  us  to  the  decided  cases,  in  which  there  is  some  inconsistency,  but 
they  preponderate  greatly  in  favor  of  the  proposition  that  a  femt'Coverty 
when  not  restrained  from  alienation,  has  in  equity  the  same  jua  disponendi 
over  her  separate  estate  by  deed  or  will,  as  she  would  have  if  free  from  the 
disability  of  coverture.  In  addition  to  Peacock  v.  Monk  [2  Ves.  sen.  190], 
and  the  well-known  decision  of  Lord  Thurlow,  it  is  sufficient  to  refer  to 
TuUeU  ▼.  ArmMrang  [1  Beav.  1;  S.  C,  4  Myl.  &  Cr.  377,  390;  5  L.  J.  Ch. 
(N.  8.)  303;  8  Id.  19;  9  Id.  41],  and  Baggett  v.  Meux  [1  Ph.  627;  S.  C,  15  L. 
J.  Ch.  (N.  S.)  202],  the  judgment  of  Lord  Justice  Turner  in  Atclievon  v. 
Le  Mann,  23  L.  T.  302,  and  finally  to  the  recent  case  of  Adams  v.  Gamble  [11 
Ir.  Ch.  269;  S.  C,  12  Id.  102],  in  the  court  of  appeal  in  Ireland,  where  the 
point  was  expressly  determined."  In  conclusion  on  this  point,  he  says: 
"I  most  hold,  therefore,  ih&t  A/eme-covert,  not  restrained  from  alienation, 
has,  as  incident  to  her  separate  estate,  and  without  any  express  power,  a 
complete  right  of  alienation  by  instrument  inter  vivos  or  will. " 

So  far  as  the  debts  of  the  wife  are  concerned,  it  is  settled  in  England  that, 
■a  a  necessary  incident  of  her  power  of  disposition  over  her  separate  estate, 
where  it  is  not  otherwise  provided  in  the  deed  of  settlement,  debts  contracted 
for  the  benefit  of  the  estate,  or  with  reference  to  it,  or  upon  the  credit  of  it, 
may  be  made  a  charge  upon  such  estate  by  appropriate  proceedings  in  equity, 
and  that  the  fact  as  to  whether  or  not  they  were  so  contracted  is  to  be  judged 
of  from  all  the  circumstances  of  the  case:  Johnson  v.  Oallagher,  3  De  Q.  F. 
k  J.  494;  S.  C,  30  L.  J.  Ch.  (N.  S.)  298;  7  Jur.  (N.  .S.)  273.  Bonds,  bills, 
and  notes  executed  by  Skfeme<overt  are  chargeable  upon  her  separate  estate: 
Hulms  V.  Tenant,  1  Bio.  C.  C.  16;  S.  C,  1  Lead.  Cas.  in  £q.  (4th  Am.  ed.) 
679  and  note;  NorUm  v.  TurviU,  2  P.  Wms.  144;  Stafford  v.  Marshall,  2 
Atk.  68;  Peacock  v.  Monk,  2  Ves.  sen.  190;  Dillon  v.  Grace,  2  Sch.  &  Lef. 
466;  Meatleif  v.  Thomas,  15  Ves.  696;  Btdlpin  v.  Glarke,  17  Id.  365;  Field  v. 
Sowle,  4  Buss.  112;  Stvart  v.  KirkwaU,  3  Madd.  387;  Owen  v.  Homan,  4  H. 
L.  Cas.  997;  McHenry  v.  Davies,  L.  R.,  6  Eq.  462;  S.  C,  10  Id.  88.  And 
indeed  the  general  personal  engagements  and  contracts  of  a  wife,  whether  in 
writing  or  not,  are  thus  chargeable:  Johnson  v.  Gallaglier,  3  De  G.  F.  &  J. 
494;  S.  C,  30  L.  J.  Ch.  (K.  S.)  298;  7  Jar.  (N.  S.)  273;  Owens  v.  Dickenson, 
Cr.  k  Ph.  48;  MaUtewman's  ease,  L.  R.,  3  £q.  787.  In  the  case  last  cited, 
Rindersley,  V.  C,  adopts  on  this  subject  the  doctrine  of  Turner,  L.  J.,  in 
Johnson  v.  Gallagher,  which  the  learned  vice-chancellor  thus  states:  "If  a 
■named  woman  having  separate  property  enters  into  a  pecuniary  engage* 
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ment,  whether  by  ordering  goods  or  otherwise,  which,  if  she  were  ^fem^sole^ 
would  constitute  her  a  debtor,  and,  in  enteriug  into  such  engagement^  she 
purports  to  contract,  not  for  her  husband,  but  for  herself,  and  on  the  credit 
of  her  separate  estate,  and  it  was  so  intended  by  her,  and  so  understood  by 
the  person  with  whom  she  is  Oontracting,  that  constitutes  an  obligation  for 
which  the  person  with  whom  she  contracts  has  the  right  to  make  her  sep- 
arate estate  liable;  and  the  question  whether  the  obligation  was  contracted 
ir  the  manner  I  have  mentioned  must  depend  upon  the  facts  and  circum- 
stances a*  each  particular  case.  It  clearly  is  not  neoessary  that  the  contract 
should  be  in  writing,  because  it  is  now  admitted  that  if  a  married  woman 
enters  into  a  verbal  contract,  expressly  making  her  separate  estate  liable, 
such  contract  would  bind  it;  nor  is  it  necessary  that  there  should  be  any  ex- 
press reference  made  to  there  being  such  separate  estate,  for  a  bond  or  prom* 
iisory  note  given  by  a  married  woman,  without  any  mention  of  her  separate 
estate,  has  long  been  held  sufficient  to  make  her  separate  estate  liable.  If 
the  circumstances  lead  to  the  conclusion  that  she  was  contracting,  not  for 
her  husband,  but  for  herself,  in  respect  of  her  separate  estate,  that  separata 
estate  will  be  held  liable  to  satisfy  the  obligation.'* 

There  has  been  in  the  English  courts  considerable  discussion  of  the  qaea> 
tion  whether  a  married  woman's  pecuniary  obligation,  written  or  verbal* 
should  be  made  a  charge  in  equity  upon  her  separate  estate,  when  not  ex* 
pressly  so  charged  in  the  contract,  on  the  ground  that  by  entering  into  anch 
a  contract  she  is  to  be  presumed  to  intend  to  charge  her  separate  estate,  or 
because,  having  the  power  of  a  feme-sole  in  equity  in  such  cases,  she  is  also  to 
be  deemed  liable  as  a  feme-aoU^  with  respect  to  her  separate  estate,  for  en- 
gagements contracted  for  her  own  benefit  or  that  of  her  estate.  Since,  how* 
ever,  both  \4ews  ultimately  lead  practically  to  the  same  conclusion,  such  a 
discussion  seems  to  be  speculative  rather  than  useful.  It  is  not  our  purpose 
in  this  note  to  enter  at  large  into  an  examination  of  the  vast  array  of  English 
decisions  respecting  the  liability  of  a  married  woman's  separate  estate  for 
her  debts  or  contracts,  the  subject  which  we  have  in  hand  being  simply  the 
power,  and  not  the  liability,  of  a  femt'Covert  with  respect  to  her  separate  es- 
tate. We  refer  to  these  cases  merely  to  illustrate  the  extent  to  which  the 
English  courts  have  carried  the  doctrine  that  a  married  woman  is  to  be  re- 
garded in  equity  as  a  feme-9ole  as  to  her  separate  estate  when  not  otherwise 
provided  in  the  deed  of  settlement.  The  whole  subject  is  exhaustively  dis* 
cussed  in  the  note  to  Hulme  v.  Tenant^  1  Lead.  Cas.  in  £q.  (4th  Am.  ed.)  684* 
The  early  Elnglish  cases  are  reviewed  also  in  Ewing  v.  Smithy  5  Am.  Dea  557» 
and  Jaques  v.  Methodist  Episcopal  Churcli,  8  Id.  447. 

Ahebican  Cases  on  this  Sobject. — The  diversity  of  adjudications  in  the 
American  courts  respecting  the  power  of  a  feme-covert  over  her  separate  es- 
tate is  so  great  that  it  is  exceedingly  difficult  to  give  a  clear  and  connected 
view  of  the  opinions  entertained  upon  this  subject  in  the  several  states.  The 
difficulty  has  been  not  a  little  increased  also  by  the  innovations  introduced 
by  the  laws  relating  to  what  may  be  termed  the  **  statutory  separate  estate" 
of  married  women,  and  the  failure  on  the  part  of  some  courts  to  distinguish 
clearly  between  this  class  of  property  and  the  separate  estate  in  equity. 
The  only  practicable  course  seems  to  be  to  take  up  the  states  in  order,  and 
to  show  the  views  entertained  in  each.  It  may  be  laid  down  in  general  terms, 
however,  that  the  prevalent  American  doctrine  on  this  subject  is  in  subetan* 
tial  accord  with  that  of  the  English  courts. 

The  Alabama  cases  adopt  the  English  doctrine  on  this  subject  nearly,  ii 
not  quite,  to  its  full  extent.     They  hold  that  a  married  woman  has,  as  an  ia* 
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cident  of  her  separate  estate,  in  equity,  the  power  of  aliening  or  incumbering 
H  aa  if  ahe  were  sole,  unless  restrained  by  the  instrument  under  which  she 
holds  it,  and  that  she  may  therefore  charge  it  with  her  own  or  her  husband's 
debts,  either  expressly  or  by  implication:  ColUns  v.  Rudolph^  19  Ala.  616;  CoU 
Um  v.  Lavenberg,  Id.  6S2;  Hooper's  ExW  v.  SmiU^  23  Id.  643;  Jenkins  v. 
McConnico,  26  Id.  213;  Caldwell  v.  Sawyer,  30  Id.  283;  Paulk  v.  Woife,  34 
Id.  541;  Ounter  v.  Williams,  40  Id.  561;  McMillan  v.  Peacock,  57  Id.  127; 
Helmetag  v.  Frank,  61  Id.  67.  And  au  intention  on  her  part  to  charge  her 
separate  estate  will  be  presumed  from  her  giving  a  note  or  other  written  ob- 
li^tion:  Collins  v.  Lavenberg,  19  Id.  6S2;  Chdey  v.  IkeUieimer,  26  Id.  332. 
So  where  she  joins  with  her  husband  in  giving  a  note  for  the  purchase  of  a 
chattel:  Caldwell  v.  Sawyer,  30  Id.  283.  So  where  she  acknowledges  an  ac- 
count for  medical  services  rendered  to  her:  Collins  v.  Rudolph,  19  Id.  616. 

In  Arkansas  a  femc'covert  may  charge  her  separate  estate  by  a  contract 
made  with  direct  reference  to  it  or  for  its  benefit  or  her  own:  Dobbin  v.  Hub' 
hard^  17  Ark.  189;  StiOwdl  v.  Adams,  29  Id.  346;  Buckner  v.  Davis,  Id.  444. 
But  a  wife's  separate  estate  in  realty  can  not  be  sold  to  satisfy  such  a  charge, 
Imt  only  the  rents  and  profits  can  be  applied:  Palmer  v.  Rankins^  30  Id.  771. 

The  Connecticat  doctrine  is,  that  a  married  woman  has  full  power  of  dis- 
poattion  over  her  separate  estate  as  if  she  were  a  feme-sole,  unless  restrained 
by  the  instrument  creating  the  estate:  Imlay  v.  Huntington,  20Ck>nn.  146. 
Where  she  enters  into  a  contract  for  the  benefit  of  her  estate  or  for  her  own 
benefit,  it  will  be  presumed,  in  the  absenceof  evidence  to  the  contrary,  that 
the  debt  was  contracted  upon  the  credit  of  her  estate:  Hitchcock  v.  Kidy,  41 
Id.  611;  DonowaCs  aj/peal.  Id.  55i.  So  under  the  statute  of  1872:  WiUiafns 
V.  King,  43  Id.  569.  The  expenses  of  a  divorce  suit  brought  by  her  may  also 
be  made  a  charge  upon  her  separate  estate:  Cooke  v.  Newell,  40  Id.  596. 

The  same  absolute  power  of  disposition  exists  in  Florida,  unless  restricted 
by  the  instrument  creating  the  estate,  or  such  instrument  prescribes  a  par- 
ticular mode  of  alienation:  Maiben  v.  Bobe,  6  Fia.  381.  A  wife  may  pledge 
her  separate  property  for  a  debt,  but  in  order  to  charge  it  upon  the  estate, 
har  trustee  must  be  a  party  to  the  bill:  Lewis  v.  Tale,  4  Id.  418. 

The  rule  in  Georgia  is,  that  a/eme-coveri  has  absolute  power  of  disposition 
in  such  a  case,  unless  restrained  by  the  deed  under  which  she  holds,  but  that 
af  a  particular  mode  of  alienation  lb  prescribed,  it  must  be  followed:  Wylly 
V.  Collins,  9  Ga.  223;  Weeks  v.  JSego,  Id.  199;  Fears  v.  Brooks,  12  Id.  195; 
Dallas  v.  Heard,  32  Id.  604.  The  note  of  a  married  wonuin  may  be  charged 
upon  her  separate  estate  in  equity:  Dallas  v.  Heard,  supra.  But  not  where 
ahe  executes  the  note  as  surety  for  her  husband  or  another:  SatUsbury  v. 
Weaver,  59  Ga.  254;  King  v.  T/iompson,  Id.  380. 

The  same  doctrine  prevails  in  Illinois  as  in  Georgia,  it  seems,  as  to  the 
power  of  alienation  or  incimibrance:  Stoift  v.  Castle,  23  111.  209;  Pomeroy  v. 
Manfialtan  Life  In^»  Co.,  40  Id.  398;  Conkling  v.  Doul,  67  Id.  355.  Attorney 
fees  in  a  divorce  suit  brought  by  a  wife  are  not  chargeable  upon  her  separate 
estate  where  there  is  no  evidence  that  she  undertook  to  make  them  a  charge, 
and  there  is  evidence  that  the  attorney  relied  upon  the  husband  for  payment: 
Pfirslwng  v.  Falah,  87  Id.  260. 

A  married  woman  in  Indiana  can  not,  under  the  statute,  convey  or  in- 
cumber her  separate  estate,  except  by  deed:  American  Ins,  Co.  v.  Avery,  60 
Ind.  566;  Richards  v.  O'Brien,  64  Id.  418.  A  note  for  an  insurance  upon  the 
property,  not  being  for  the  betterment  of  the  estate,  can  not  be  enforced 
against  it:  American  Ins.  Co.  v.  Avery,  60  Id.  566.  Nor  can  a  note  made  ex« 
preasly  payable  out  of  the  separate  property,  be  enforced  against  the  rents 
and  profits  thereof:  Richards  v.  O'Brien,  64  Id.  418. 
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The  ju8  disponendi  of  tk/eme^coveri  over  her  separato  estate  exists  in  Kanirss, 
It  seems,  to  the  fullest  extent.  She  may  bind  her  separate  estate  by  a  oota 
executed  for  her  husband's  debt,  though  not  expressly  charged:  I>eermg%, 
Boyle,  8  Kan.  525;  S.  C,  12  Am.  Bep.  480.  And  an  all^ation  in  her  an- 
swer, that  she  did  not  charge  her  estate  with  a  note  executed  by  her,  is  no 
defense:   Wicks  v.  MUcJtell,  9  Kan.  80. 

It  is  held,  in  Kentucky,  that  sk/eme^overt  may  deal  with  her  separate  estate 
as  &feme'8oltt,  in  the  absence  of  any  restraint  in  the  instrument  creating  the 
estate,  and  that  equity  will  subject  such  estate  to  the  payment  of  any  debts 
which  she  may  execute  on  the  faith  of  it:  Lillard  v.  Turner,  16  B.  Mon.  374; 
and  the  execution  of  a  note  by  her  is  deemed  sufficient  evidence  of  an  intent 
to  charge  her  separate  estate:  Jarman  v.  IVUkemon,  7  Id.  293;  Bell  v.  KeUar, 
13  Id.  381;  Lillard  v.  Turner,  16  Id.  374;  Burch  v.  Breckinridge,  Id.  482. 
Her  general  engagements  will  not  authorize  a  charge  upon  her  separate 
estate:  Coleman  v.  Wooley*8  ExW,  10  Id.  320.  But  where  she  is  living  apart 
from  her  husband,  a  debt  contracted  for  the  employment  of  counsel  to  defend 
her  son  from  a  charge  of  crime,  is  such  a  meritorious  claim  that  equity  will 
charge  it  upon  her  estate:  Id. 

In  Maryland  dkfeTne-covert  has,  as  to  her  separate  estate,  absolute  power  of 
disposition,  unless  restrained  by  the  deed  of  settlement;  but  if  a  mode  of  alien- 
ation  or  appointment  is  provided  for  in  the  instrument,  it  is  exclusive,  and 
must  be  followed:  Coohe  v.  Husbands,  11  Md.  492.  But  her  engagements 
are  not  chargeable  against  her  estate,  unless  they  api>ear  affirmatively  to  have 
been  contracted  with  reference  to  it,  and  to  have  been  intended  to  bd  so 
charged:  Koontz  v.  Nahh,  16  Id.  549;   Wilson  v.  Jones,  46  Id.  349. 

The  doctrine  adopted  in  Mississippi,  at  a  comparatively  early  period,  waa 
in  accordance  with  that  laid  down  in  the  principal  case,  that  a  feme-covert 
was  Sk/eme'Sole  as  to  her  separate  estate  only,  so  far  as  she  was  constitated 
such  by  the  instrument  conferring  the  estate,  and  she  was  restricted  to  the 
mode  of  alienation  pointed  out  by  such  instrument:  Doty  v.  Mitchell,  9  Smed. 
&  M.  435;  see  also  James  v.  Fisk,  Id.  144.  But  prior  to  the  code  of  1857,  a 
married  woman  could  bind  the  corpus  of  her  separate  estate  for  her  hnsband's 
debt,  by  a  deed  of  trust  or  mortgage  executed  by  herself  and  husband  in  con- 
formity  with  the  statute:  James  v.  Fisk,  supra;  Sessions  v.  Bacon,  23  Miss. 
272;  Armstrong  v.  StovcUl,  26  Id.  275;  Buss  v.  Wingate,  30  Id.  440;  Stone  v. 
Montgomery,  35  Id.  83;  Dibrell  v.  Carlisle,  48  Id.  691. 

Missouri  has  gone  fully  as  far  as  any  of  the  states  above  named  in  the 
adoption  of  the  English  doctrine  upon  this  subject.  A  married  woman  in 
that  state  has  absolute  power  of  disposition  over  her  separate  estate,  unless 
specially  restrained  by  the  instrument  creating  the  estate;  nor  is  she  restricted 
to  a  particular  mode  of  disposition  pointed  out  in  the  instrument:  Coats  v. 
Robinson,  10  Mo.  757;  WkUeaides  v.  Cannon,  23  Id.  457;  Segond  v.  Oarland, 
Id.  547;  Schafrofh  v.  Amoi^,  46  Id.  114;  Kimm  v.  Weippert,  Id.  632;  S.  C.,2 
Am.  Rep.  541;  Miller  v.  Brown,  47  Mo.  604;  S.  C,  4  Am.  Rep.  345;  Metro- 
politan Bank  v.  Taylor,  62  Mo.  338.  She  may  therefore  bind  the  estate  by 
charging  it  with  her  own  or  her  husband's  debts,  and  an  intent  to  chai^ge  it 
will  be  presumed  from  the  execution  of  a  note,  or  other  written  contract)  by 
her:  Coats  v.  Bobinson,  10  Id.  757;  Whitesules  v.  Cannon,  23  Id.  757;  Schc/- 
roth  V.  Amos,  46  Id.  114;  Metropolitan  Bank  v.  Taylor,  62  Id.  338;  Mor- 
rieon  v.  Thistle,  07  Id.  596.  The  presumption  of  such  an  intent  may  be 
rebutted  by  the  instrument  itself,  but  not  by  parol:  Metropolitan  Bank  v. 
Taylor,  62  Id.  338.  An  account  for  goods  furnished  on  the  wife's  credit  un- 
der a  verbal  agreement  with  her,  will  be  regarded  as  impliedly  intended  te 
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be  chaiged  on  her  separate  estate,  even  thongh  the  goods  are  necessaries, 
which  her  husband  is  l^^y  bouDd  to  furolsh:  Miller  v.  Brown,  47  Id.  504; 
S.  C,  4  Am.  Rep.  345.  It  is  to  be  noted,  however,  that  though  a  wife's  con- 
tract may  be  charged  on  her  separate  property  by  proper  prooeediogs,  it  does 
not,  of  itself,  constitute  a  lien  upon  the  property:  Nash  v.  Normenty  5  Ma 
App.  545. 

In  New  Jersey  it  has  been  determined  that  Kfeme-covfrt  may  dispose  of  her 
separate  estate  as  Sk/eme^ole  unless  such  power  is  inconsistent  with  the  terma 
of  the  instrument  under  which  she  received  the  estate;  but  a  particular  mode 
of  disposition  pointed  out  in  such  instrument  is  exclusive:  Leaycrajl  v.  Hed- 
den,  3  Green  Ch.  512.  A  debt  contracted  for  the  benefit  of  her  estate  or  of 
herself,  will  be  chai^ged  thereon:  Armstrong  v.  Rosa,  5  C.  E.  Green,  109.  But 
an  accommodation  note  or  indorsement  is  not  sufficient  to  create  such  a 
charge:  Peake  v.  La  Daw,  6  Id.  269.  Nor  can  ^feme-covert  charge  her  separate 
estate  by  a  contract  of  suretyship,  except  in  consideration  of  a  benefit  to  her- 
self or  to  her  estate:  Perhins  v.  ElUoU,  8  Id.  526. 

It  was  settled  in  New  York  in  the  leading  case  of  Jaques  v.  MeHiodiet 
Episcopal  Cliurdi,  8  Am.  Dec.  447,  overruling  the  opinion  of  Chancellor  Kcut 
in  the  court  below,  that  a  feme-cooert  is  as  to  her  separate  estate  a  feme'-sole, 
and  may  dispose  of  it  without  the  concurrence  or  consent  of  her  trustee,  un- 
less specially  restrained  by  the  instrument  of  settlement;  that  a  particular 
mode  of  disposition  prescribed  in  the  instrument  is  not  exclusive  of  other 
modes,  unless  declared  to  be  so;  and  that  a  wife  may  charge  her  estate  with 
debts  if  she  clearly  indicate  an  intention  to  do  so  at  the  time  of  creating  tho 
debt.  The  husband's  assent  to  a  conveyance  by  the  wife  of  her  separate 
estate  by  mortgage  or  otherwise,  was  declared  to  be  unnecessary  in  Firemen*8 
Ins,  Co.  V.  Bat/,  4  Barb.  407,  and  PotoeU  v.  Murray,  2  Edw.  Ch.  636.  The 
wife  may  bequeath  the  savings  of  her  separate  estate:  Riehen  v.  White,  43 
Barb.  92.  In  Vanderheyden  v.  MaUory,  1  N.  Y.  452,  it  was  decided  that  a 
debt  contracted  by  a  feme-coveH  either  for  herself  or  for  her  husband,  was 
prima  fade  an  appointment  of  her  separate  property  for  its  payment.  It  is 
now  settled,  however,  in  that  state,  by  the  case  of  Tale  v.  Dederer,  18  Id. 
265;  S.  C,  22  Id.  450;  68  Id.  329,  that  a  wife's  separate  estate  is  not  charge- 
able with  the  payment  of  a  debt  contracted  by  her,  except  where  it  is  con- 
tracted for  the  benefit  of  the  estate,  unless  the  intent  to  make  it  a  charge  ap- 
pears on  the  face  of  the  contract:  Manhattan  Brass  etc,  Co.  v.  Tliompson,  58 
Id.  80;  Oosman  v.  Cruger,  69  Id.  87;  Eisenlord  v.  Snyder,  71  Id.  45;  W^r  v. 
Oroai,  4  Hun,  193;  Baker  v.  Harder,  Id.  272;  Johnston  v.  P^gnet,  17  Id. 
640.  Where  such  intent  is  expressed  in  the  contract,  the  estate  is  chargeable 
though  the  contract  is  by  parol:  Maxon  v.  SeoU,  55  N.  Y.  247.  It  is  held, 
in  Conlin  v.  Cantrell,  64  Id.  217,  that  where  a  wife  is  living  apart  from  her 
husband,  a  specific  agreement  to  charge  her  separate  estate  with  the  payment 
of  a  debt  contracted  by  her  is  unnecessary,  but  that  an  intent  to  make  it  a 
charge  may  be  inferred  from  the  surrounding  circumstances.  The  doctrine 
of  YaJe  V.  Dederer  does  not  apply  to  debts  contracted  for  the  benefit  of  tho 
estate.  It  need  not,  in  such  a  case,  appear  from  the  face  of  the  contract  or 
otherwise,  that  it  was  intended  to  charge  tho  estate  with  the  payment  of  the 
debt,  for  the  estate  will  in  any  event  be  subjected  to  a  charge  for  its  payment: 
DyeU  V.  North  American  Coal  Co.,  20  Wend.  570;  Gardner  v.  Gardner,  22 
Id.  526;  Owen  v.  Cawley,  42  Barb.  105;  Kelly  v.  Long,  4  N.  Y.  Sup.  Ct.  (T. 
k  C.)  163;  S.  C,  1  Hun,  714;   Weir  v.  Groat,  4  Id.  195. 

In  North  Carolina  it  has  been  determined  that  a  feme<overt  can  not  dis- 
pose of  lands  conveyed  to  her  separate  use  in  any  other  manner  than  that 
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prescribed  by  law  for  the  conveyance  of  lands  hyfeme^'coveri,  unless  sndi 
power  of  disposition  is  expressly  given  by  the  instrument  conferring  the  es- 
tate, but  that  she  has  an  absolute  jus  disponendi  as  to  separate  personal 
estate  in  the  same  manner  as  if  she  were  a  /eme-sole:  Newlin  v.  Preemant  i 
Ircd.  £q.  312;  Harris  v.  Harris,  7  Id.  HI.  Her  separate  estate  may  be 
charged  in  equity  with  the  payment  of  debts  contracted  with  the  express  or 
implied  understanding  that  they  are  to  be  paid  out  of  it:  Frazkr  v.  Braum- 
low,  3  Id.  237.  But  her  separate  estate  is  not  liable  for  her  personal  con- 
tracts which  are  not  specifically  charged  on  the  property:  Knox  v.  Jordan,  5 
Jones  Eq.  175;  Felton  v.  Heid,  7  Jones  Law,  269. 

In  Ohio  the  courts  seem  to  have  vacillated  somewhat  in  their  positions  on 
some  branches  of  this  subject.  It  is  now  established,  however,  that  a  feme~ 
covert  may  charge  her  separate  property  with  debts  contracted  for  its  benefit 
or  her  own,  or  on  the  credit  of  the  estate,  and  that  an  intent  to  chaxge  may 
be  express  or  may  be  implied  from  her  giving  a  note,  bill,  or  bond,  etc.,  for 
the  debt:  Maehir  v.  Burroughs,  14  Ohio  St.  519;  Philip  v.  Cfraves,  20  Id. 
371;  S.  C,  5  Am.  Rep.  675;  Rice  v.  Railroad  Co,,  32  Ohio  St.  380.  So  where 
she  executes  a  note  as  surety  for  her  husband,  or  for  a  stranger:  WUliams  v. 
Urmston,  35  Id.  296,  overruling  Levi  v.  Earl,  30  Id.  147,  referred  to  in  the 
note  to  Ewing  v.  Smith,  5  Am.  Dec.  589.  And  in  case  a  debt  is  so  charge- 
able, equity  will  subject  to  its  payment:  1.  Her  separate  personalty;  2.  The 
income  of  her  separate  realty;  3.  The  corpus  of  such  realty:  Philip  v. 
Graves,  20  Ohio  St.  371;  S.  C,  5  Am.  Rep.  675.  In  the  first  of  the  cases 
above  mentioned,  Maehir  v.  Burroughs,  14  Ohio  St.  519,  the  court  mani- 
fested a  decided  inclination  in  favor  of  the  doctrine  of  the  principal  case  on 
this  subject. 

The  courts  of  Peimsylvania,  Tennessee,  and  South  Carolina  have  aU  adopted 
the  doctrine  that  a  /erne-covert  has  no  power  of  disposition  over  her  separate 
estate,  except  such  as  is  conferred  in  the  instrument  creating  the  estate,  and 
that  where  a  particular  mode  of  alienation  is  prescribed,  it  is  exclusive  nnless 
expressly  declared  not  to  be  so:  Ewing  v.  Smiil^,  5  Am.  Dec.  557»  and  other 
South  Carolina  cases  cited  in  the  note  thereto;  Lancaster  v.  Dolan,  18  Id. 
625;  Dorrance  v.  ScoU,  3  Whart  309;  StaJd  v.  Crouse,- 1  Pa.  St.  Ill;  Rogers 
V.  SmUh,  4  Id.  93;  WriglU  v.  Brown,  44  Id.  224;  Maurer's  appeai,  86  Id. 
380;  Morgan  v.  Elam,  4  Yerg.  375;  Ware  v.  SItarp,  1  Swan,  489;  Marshall 
V.  Stephens,  8  Humph.  159;  SUton  v.  Baldwin,  Id.  209;  Kirby  v.  MiUer,  4 
Goldw.  4.  Notwithstanding  this  strictness  of  doctrine,  however,  it  was 
early  determined  in  South  Carolina  that  a  married  woman's  separate  estate 
was  chargeable  with  debts  contracted  for  its  benefit:  Cater  v.  Eveleigh,  6  Am. 
Dec.  596;  James  v.  Mayrant,  Id.  630. 

It  was  decided  in  Rhode  Island,  in  Metcalf  v.  Cooh,  2  R.  I.  355,  in  accord- 
ance with  the  doctrine  held  in  Pennsylvania,  South  Carolina,  and  Tennessee, 
that  a  feme-covert  had  only  such  power  of  disposition  over  her  separate  estate 
as  was  expressly  granted  in  the  instrument  conferring  the  estate;  but  the 
recent  case  of  ElUott  v.  Oower,  12  Id.  79;  S.  C,  34  Am.  Rep.  600,  seems  to 
have  departed  somewhat  from  that  position.  It  was  there  determined  that 
a  married  woman  may  charge  her  separate  estate  either  by  a  written  or  by  an 
oral  contract  which  is  for  the  benefit  of  herself  or  of  her  estate. 

In  Texas,  lands  belonging  to  a  married  woman,  generally  are  termed  her 
"separate  estate,"  and  she  has  in  equity  all  the  power  of  disposition  with 
respect  to  them  which  could  be  conferred  by  the  amplest  deed  of  settlement: 
SlaugJUer  v.  Olenn,  98  U.  S.  (8  Otto)  242,  and  cases  cited. 

The  established  doctrine  in  Virginia  and  West  Virginia  is,  that  a  /me- 
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tOKTt  has  fall  power  of  dispoBition  over  her  separate  personal  estate,  and  the 
TCiitB  and  profits  of  her  separate  real  estate,  but  that  this  power  does  not  ex- 
tad  to  the  corpus  of  her  separate  real  estate,  as  to  which  she  still  remains 
under  the  common  law  disability  of  coverture:  West  v.  West,  3  Rand.  373; 
Vkonneau  v.  Pegranif  2  Leigh,  183;  Woodson  v.  Perkins,  5  Gratt.  3i6;  Nixon 
r,  Roae^  12  Id.  425;  Penn  v.  Whitehead,  17  Id.  503;  BumeU  v.  IIaiope*s  Ex'r, 
25  Id.  481;  Frank  ▼.  LiUen/eld,  33  Id.  377;  Patton  v.  Merchants^  Bank  qf 
Charleston,  12  W.  Va.  687;  Radford  v.  Oarwile,  13  Id.  672;  Weinberg  v. 
Bempe,  16  Id.  829.  So  far  as  her  power  of  disposition  extends,  she  may 
charge  the  property  with  her  own  or  her  husband's  debts,  or  give  it  to  him, 
if  she  pleases:  Burnett  v.  Hawpe^s  Ex'r,  25  Gratt.  481.  And  where  she  gives 
a  note  or  bond  for  such  debt,  without  referring  to  her  separate  estate,  it  will 
nevertheless  be  decreed  to  be  a  charge  thereon:  Radford  v.  Oartrile,  13  W. 
Va.  572.  The  opinion  of  Green,  president,  in  the  case  last  cited,  contains  an 
exhaostive  review  of  the  English  and  American  cases  on  this  subject,  extend- 
ing over  more  than  a  hundred  pages  of  the  report. 

It  has  recently  been  determined  in  the  District  of  Columbia  that  a  fems' 
eooerl  may  dispose  of  her  separate  estate  as  she  pleases,  as  if  she  were  a  feme" 
solej  unless  her  power  lb  restricted  by  the  instrument  under  which  she  holds, 
and  that  a  provision  in  the  instrument,  that  the  trustee  shall  join  in  a  deed 
executed  by  her,  does  not  apply  to  a  devise:  Smith  v.  Thompson,  2  MoArth. 
291;  S.  C,  29  Am.  Rep.  621. 

For  a  farther  discossion  of  this  topic,  particularly  with  respect  to  the  lia- 
bility of  a  married  woman's  separate  estate  for  her  debts  and  contracts,  see 
the  note  to  Ewmg  v.  Smith,  5  Am.  Dec.  689. 
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[2  Whastom,  311.] 

Qmbbiov  of  TBS  Shbbivf  to  Sign  ths  RsnTRH  of  ▲  Writ,  renders  such 
retom  irregolar. 

Mibbktubn  ob  an  Irreoulab  Return  is  Amendable,  but  it  is  otherwise 
where  there  is  no  return,  which  renders  the  subsequent  proceedings  void. 

Act  of  1808  Cubes  all  Matters  of  Fobm  in  actions  real,  personal,  and 
mixed. 

Uhsioned  Indobsekent  on  a  Sumhons  in  Pabtition  of  *'nihil  habet,  and 
published  as  the  law  directs,**  when  returned  into  the  prothonotary*s 
office,  which  is  referred  to  in  a  subsequent  part  of  the  record  as  the  sher- 
iffs return,  is  an  insufficient  return,  and  is  amendable,  and  a  judgment 
by  default  founded  thereon  is  not  void. 

Plaintiff  in  Pabtition  hat  be  Permitted  to  Take  the  LiAin>  at  the 
valuation,  after  a  judgment  by  default  against  non-resident  defendants, 
and  the  court  is  not  bound  to  order  a  sale. 

Ebbor  to  the  district  court,  for  the  city  and  county  of  Phila- 
delphia, in  a  suit  for  partition.  It  appeared  that  defendants 
resided  in  Scotland  and  Wales,  respectively,  at  the  institution 
of  the  suit.  The  writ  of  summons  was  issued  to  June  term, 
1828,  and  was  afterwards  returned  into  the  prothonotary's  office 
indorsed:  *'  Nihil  habet,  and  published  as  the  law  directs."    This 
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indorsement  was  unsigned.  Judgment  by  default  was  ren- 
dered, and  a  writ  of  partition  in  December,  1828.  The  sberifT 
made  a  return  to  the  writ,  to  the  effect  that  with  a  jury  of  good 
and  lawful  men  he  had  gone  io  person  to  the  premises,  and  that 
the  jurors,  upon  their  oaths,  said  the  premises  could  not  be 
divided  without  injury,  and  the  sheriff  therefore  valued  and  ap- 
praised the  premises  at  a  certain  sum.  This  valuation  was  sub- 
sequently confirmed  by  the  court  upon  a  rule  to  show  cause, 
and  the  plaintiff  was  permitted  to  take  the  property  at  the 
valuation.  In  June,  1835,  Mrs.  Dewar,  one  of  the  defendants, 
moved  for  a  rule  to  show  cause  why  the  judgment  and  proceed* 
ings  in  partition  should  not  be  set  aside,  because  the  summons 
had  not  been  served  on  her  or  notice  given  to  her  of  the  institu- 
tion of  the  suit,  or  of  the  writ  of  partition  or  its  execution,  and 
because  there  was  no  return  of  the  summons,  and  the  default 
was  therefore  irregular;  and  on  the  further  ground  that  the 
property  was  capable  of  division;  that  the  valuation  was  too 
low;  that  it  was  error  to  permit  the  plaintiff  to  take  it  at  the 
valuation  without  notice  to  the  other  parties,  and  that  the 
plaintiff,  knowing  the  defendant's  residence,  and  being  in  cor- 
respondence with  her,  had  purposely  concealed  his  proceedings 
from  her,  and  given  Jier  no  notice  thereof.  The  motion  was 
supported  by  an  affidavit  of  the  defendant,  to  the  effect  that, 
though  she  was  at  the  time  corresponding  with  the  plaintiff,  he 
did  not  inform  her  of  the  suit;  and  that  she  never  had  any 
notice  thereof  until  after  the  proceedings  were  concluded* 
There  was  an  entry  in  the  record  dated  June  15, 1836,  to  the  effect 
that  in  1836  the  sheriff  had  signed  his  name  to  the  return  to 
the  summons,  supposing  that  to  be  the  proper  course,  but  that  it 
was  agreed  by  the  parties  that  such  signing  be  the  same  as  if  it 
had  never  been  done.  On  the  hearing,  the  rule  to  show  cause 
why  the  partition  proceedings  and  judgment  should  not  be  set 
aside,  was  discharged,  and  the  defendant,  Mrs.  Dewar,  brought 
this  writ  of  error.  The  errors  assigned  were  the  same  in 
substance  as  the  grounds  for  the  motion  for  the  rule  to  show 
cause. 

WUliama,  for  the  plaintiff  in  error. 

Meredith  and  James  8.  Smith,  ctmtra. 

By  Court,  Bogebs,  J.  At  the  common  law,  it  was  not  usual 
to  put  the  sheriff's  name  to  returns;  for  when  a  writ  was  re- 
turned, it  was  intended  to  be  by  the  officer  of  the  court  whose 
duty  it  was  to  make  it;  and  for  this  reason  it  was  held  that 
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such  omisBion  was  not  erroneous:  Egerion  v.  Morgan^  1  Bull. 
73;  Scrogga  y.  Spencer,  Cro.  Eliz.  704.  But  by  the  statute  of  12 
Edw.  II. y  c.  6,  it  was  provided,  that  from  thenceforth  "  sheriffs 
and  other  bailiffs  that  receive  the  king's  writs,  returnable  in 
his  court,  shall  put  their  names  with  the  returns,  so  that  the 
court  may  know  of  whom  they  took  such  returns,  if  need  be; 
and  if  any  sheriff  or  other  bailiff  leave  out  his  name  in  bis  re- 
turn, he  shall  be  grievously  amerced  to  the  king's  use."  It  is 
not  very  clear  what  was  the  specific  evil  of  which  complaint 
was  made  in  parliament,  which  produced  the  statute  of  Edward, 
but  the  probability  is,  that  it  arose  from  the  fact  that  in  some 
counties  there  were  two  or  more  sheriffs,  appointed  in  different 
modes,  and  of  whose  appointments  no  certain  record  was  made; 
for  it  must  be  remarked  that  the  statute  does  not  extend  to 
coroners,  who  are  elected,  and  about  whose  appointment  no 
uncertainty  exists.  It  appears  by  the  report  of  the  judges,  that 
that  part  of  the  statute  of  Edward  is  in  force  in  this  state, 
which  obliges  the  sheriff  and  other  officers  to  sign  their  names 
to  the  retiirn  of  writs.  The  first  question  raised  by  the  plaint- 
iff in  error,  depends  upon  the  construction  of  this  statute,  and 
mainly  rests  on  its  authority.  It  is  contended  that  the  omis- 
sion of  the  sheriff  to  sign  his  name  to  his  return,  renders  the 
proceedings  void;  whilst  on  the  other  hand,  it  is  insisted  that 
it  is  erroneous  merely,  and  amendable,  and  that  the  sheriff,  in 
the  langauge  of  the  statute,  shall  be  grievously  amerced.  And 
on  this  poiut,  it  is  very  clear  that  the  distinction  is  taken  in  all 
the  authorities  which  have  been  cited,  between  the  return  of  the 
writ  album  breve,  which  is  no  return  at  all,  and  an  insufficient 
or  miareturn.  In  the  former  it  is  void;  but  in  the  latter  it  is 
erroneous,  and  as  such  is  amendable,  either  at  the  common 
law  or  by  the  statutes  of  amendments;  Stainer  v.  James,  Cro. 
Eliz.  311;  Toung  v.  Wilson,^  Id.  309.  The  point,  therefore,  is, 
whether  this  falls  within  the  former  or  latter  class  of  cases. 

In  Dalton,  it  is  said,  that  where  the  sheriff  or  other  officer 
rotums  a  writ,  he  ought  always  to  indorse  his  name  on  the 
writ,  otherwise  it  is  an  incurable  error,  and  it  has  been  so  ad- 
judged (although  it  has  been  objected,  that  in  case  of  a  dia^ 
iringas  or  venire,  which  are  judicial  processes,  it  may  be 
amended);  for  as  the  court  there  observed,  the  sheriff's  name 
not  being  to  it,  it  is  no  return.  But  in  The  Queen  v.  The  Arch- 
bishop of  Canterbury,  1  Leon.  139,  the  law  is  ruled  otherwise. 
The  case  was  this:  The  queen  brought  a  quare  impedU  against 

1.  Vcungr,  Watmn, 
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the  archbishop  of  Canterbury,  the  bishop  of  Chichester,  and 
the  incumbent,  and  counted  that  Ashburton  was  seised  of  the 
advowson;  and  that  he  was  outlawed  in  an  action  personal,  at 
the  suit  of  such  a  one,  and  showed  the  whole  outlawrj'  certain. 
An  exception  was  taken  to  the  count,  because  in  setting  down 
the  outlawry,  the  process  is  alleged  to  be  returned  by  the 
sheriff,  but  the  name  of  the  sheriff  is  not  there  expressed.  And 
as  to  that,  it  was  agreed  by  the  court,  that  the  truth  is,  that  it 
is  provided  by  the  statute  12  Edw.  II.,  c.  5,  that  the  sheriffs  in 
their  returns,  put  the  names  to  their  returns;  but  it  is  not  re- 
quired so  to  plead  it,  for  the  omitting  thereof  doth  not  make 
the  record  void,  but  the  sheriff  shall  be  amerced.  And  in  Dal- 
eton  y.  Thorp^  Cro.  Eliz.  767,  which  was  error  of  a  judgment  in 
the  court  of  common  pleas,  in  debt,  upon  an  escape,  the  error 
assigned  was,  for  that  the  original  writ  had  not  the  sheriff's 
name  to  the  return  thereof,  according  to  the  statute  of  York, 
12  Edw.  II. ;  and  for  this  cause  it  was  moved  that  it  was  error, 
and  the  judgment  reversible.  But  in  regard  the  defendant 
had  appeared,  and  the  plaintiff  had  counted  against  him  upon 
the  record  of  the  recovery,  and  the  defendant  had  pleaded  nul  tiel 
record^  it  was  holden  not  to  be  material,  although  the  writ  had 
not  been  returned;  for  be  shall  never  take  advantage  (after 
appearance  and  pleading)  of  such  misprision,  nor  of  the  mis- 
awarding  of  mesne  process;  wherefore  judgment  was  affirmed. 
In  the  latter  case,  unlike  the  case  in  Leonard,  the  point  is  not 
directly  decided,  but  the  court  put  the  omission  on  the  ground 
of  a  misprision,  which  is  always  amenable.  These  decisions  we 
consider  to  be  the  better  authority,  because  they  are  more  in 
Accordance  with  the  spirit  and  intention  of  the  act,  than  the 
opinion  intimated  in  Dalton. 

The  statute  was  intended,  as  is  stated  in  the  act  itself,  to 
remedy  an  inconvenience  which  had  arisen  from  the  omission  on 
the  part  of  the  sheriffs,  to  put  their  names  with  their  returns, 
BO  that,  if  need  be,  the  court  did  not  know  by  whom  the  re- 
turns were  made;  for  remedy  whereof  the  statute  provides,  that 
the  sheriff  who  is  in  default  shall  be  grievously  amerced;  but 
it  is  nowhere  intimated,  nor  did  the  mischief  which  the  statute 
designed  to  remedy  require  it,  that  the  return  on  acccuntof 
such  omission,  should  be  void.  Such  a  construction  would 
sometimes  operate  with  great  severity  on  parties  and  innocent 
purchasers,  who  are  in  no  default,  who  would  be  bound  to  a 
critical  examination  of  sheriffs'  returns;  a  practice  which  has 
never  been  thought  necessary  in  this  state,  and  on  which  many 
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titles  may  depend.  It  was  required  at  common  law,  and  is  equally 
necessary  since  the  statute,  that  a  return  should  be  made  by  the 
sheriff,  or  by  some  persou  in  his  name;  and  for  this  reason  it  has 
been  held,  ihaiTeiurus  album  breve,  that  is  to  say,  where  the  writ 
has  never  been  in  the  hands  of  the  sheriff,  or  where  he  has  re- 
fused or  neglected  to  return  it,  are  void;  but  this  is  not  so,  where 
4  return  has  been  actually  made,  either  before  or  since  the 
statute.  The  plaintiff  in  error  has  cited  Rowland's  case,  5  Co. 
41;  Stainer  v.  James,  Cro.  Eliz.  311;  Young  v.  Wilaon,  Id.  309; 
Wears  v.  Woodliff,  Id.  466,  audi  Rogers  v.  SmUh,  28  Eng.  Com.  L. 
204;  and  in  all  of  them,  as  well  as  in  the  cases  cited  by  the  de- 
fendant in  error,  a  distinction  is  taken  between  a  return  of  a 
writ  album  breve,  and  an  insuflScient  or  misreturn.  The  court 
put  them  on  the  ground,  that  they  are  returns  album  breve,  and 
it  is  conceded  that  if  they  were  insuf&cient  returns,  they  would 
be  erroneous  and  amendable. 

This  was  a  judgment  by  default,  and  if  there  was  no  return 
made  by  the  sheriff  of  the  writ,  it  would  be  the  duty  of  this 
court  to  reverse  the  proceedings;    but  if  a  return  was  made, 
although  deficient  in  this  requisition  of  the  statute,  no  such 
necessity  is  imposed  upon  us.     Without  insisting  on  the  stai-^ 
utes  of  jeofails  we  are  of  the  opinion  that  the  act  of  1806,  is 
sofSciently  comprehensive  to  embrace  this  case.     That  act  is 
highly  remedial,  and  has  been  applied  to  cases,  which  although 
not  within  its  letter,  are  within  its  spirit,  and  has  been  ruled 
to  cure  all  matters  of  form,  in  actions  real,  personal,  or  mixed. 
Thus  amendments  have  been  made  in  ejectment,  and  what 
perhaps  is  still  more  pertinent,  in  an  assize  of  nuisance,  which 
is  a  real  action:  Barnet  v.  Ihrie,  17  Serg.  &  B.  174.     But  did 
the  sheriff  make  a  return  of  his  writ  ?    Of  this  we  have  no 
doubt.     The  return  is  usually  made  on  the  back  of  the  writ, 
but  this  is  not  absolutely  necessary.     The  statute  requires  that 
the  name  of  the  sheriff  shall  be  put  with  the  return.     On  the 
back  of  the  writ,  which  is  regularly  filed  in  the  proper  ofKce, 
we  have  this  indorsement  made  by  legal  intendment,  by  the 
sheriff  himself,  or  by  his  authority,  *'  Nihil  habet,  aud  published 
as  the  law  directs;"  and  in  another  part  of  the  record,  which 
we  are  not  at  liberty  to  disregard,  because  it  is  returned  with 
the  record  and  forms  part  of  it,  we  find  this  entry:  '*  And  now 
the  sheriff  of  Philadelphia  county  makes  return  to  said  writ, 
nihU  habet,  and  published  as  the  law  directs."    Now  although 
the  return  is  not  according  to  the  form  prescribed,  yet  sufScient 
appears  to  show,  that,  in  truth,  a  return  was  made  to  the  court 
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of  the  serried  of  the  writ  by  an  officer,  having  authority  to  make 
the  return.  In  addition  to  this,  this  return  is  recognized  by 
the  sheriff  himself;  for  to  the  writ  de  partitione/acienda,  he  re- 
turns that  he  went,  in  his  proper  person,  to  the  premises,  and 
that  the  parties  to  the  same  were  eeverally  warned.  We  can 
not,  therefore,  avoid  the  conclusion  that  a  return  was  made  of 
the  service  of  the  writ,  and  from  this  it  results  that  this  was  an 
insufficient  or  misreturn,  which  is  amendable. 

It  is  further  contended,  that  the  court  erred  in  permitting^ 
Andrew  B.  Spence,  the  plaintiff  in  partition,  to  take  the  prop* 
erty  at  the  valuation.  It  is  said  that  the  court  should  have 
ordered  a  sale.  But  I  can  not  perceive  what  power  the  court 
would  have,  under  the  circumstances  of  this  case,  to  decree  a 
Bale;  for  this  can  be  done  only  where  none  of  the  parties  agree 
to  take  the  land  at  the  valuation;  and  the  order,  by  the  express 
directions  of  the  act,  must  be  at  the  instance  of  the  demandant 
himself.  But  here  one  of  the  parties,  the  demandant  himself, 
so  far  from  applying  for  an  order  of  sale,  prays  the  court  that 
be  may  be, permitted  to  take  the  property  at  its  appraised 
value.  If,  then,  the  court  were  in  error  in  adjudging  the 
property  to  him,  it  follows  that  the  proceedings  in  partition 
must  end,  when  one  or  more  of  the  parties  reside  out  of  the 
commonwealth,  upon  the  confirmation  of  the  return  of  the  in- 
quest; which  would  be  in  opposition  to  the  intention  of  the 
acts,  which  were  designed  to  afford  a  speedy  remedy  to  the 
demandant,  in  causing  partition  to  be  made  among  the  owners, 
whether  they  resided  within  the  state,  or  in  a  foreign  country. 
Nor  is  it  perceived  that  any  injustice  will  flow  from  this  pon* 
struction,  as  the  presumption  is,  that  the  property  has  been 
appraised  at  its  full  value;  and  the  rights  of  owners  can  be  aa 
well,  if  not  better  secured,  than  they  would  be  when  the  prop- 
erty was  sold  in  the  absence  of  the  parties  in  interest,  at  pubUo 
auction.  The  publication  which  is  directed  in  the  supplements 
to  the  act  concerning  writs  of  partition,  is  the  only  notice  which 
the  legislature  deemed  necessary,  where  one  or  more  of  the 
owners  resided  out  of  the  commonwealth,  and  is  made  as  good 
and  effectual  as  a  personal  service;  on  such  service  the  parties 
are  in  court,  and  are  deemed  to  have  notice,  not  only  of  the 
writ  of  partition,  but  of  all  ulterior  proceedings  which  may  be 
necessary,  until  the  final  consummation  of  the  cause.  Whether 
the  other  parties  are  willing  to  take  the  property  at  the  valua- 
iion,  or  not,  is  immaterial;  as  the  courts  are  expressly  em« 
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powered,  in  all  events,  to  determine  to  whom  the  lands  and 
tenements  shall  be  conveyed. 

The  other  errors  depend  on  questions  of  fact,  properly  de- 
terminable by  the  court  below,  and  are  not  the  subjects  of 
error  in  this  court. 

Judgment  affirmed. 

Amendhknt  of  RrruRNS  to  Wbhs. — ^This  sabject  is  discaaaed  at  length 
in  the  note  to  Mahne  v,  Samuel^  13  Am.  Dec.  173.  See  also  Crocker  v.  Marm^ 
26  Id.  684,  and  note  referring  to  other  cases  in  this  series  on  the  same  subjects 

Return  not  Sionxd. — A  retain  by  a  deputy  sheriff  not  signed  in  the 
iheriff's  name  is  void:  DUch  y.  Edwards,  26  Am.  Dec.  414  and  note.  In  Em" 
lejf  ▼.  J>rum,  36  Pa.  St.  125,  it  was  held  that  a  return  signed  in  the  sherifiTs 
same  ''by  H.  S.,  deputy,"  constituted  a  sufficient  signing  by  the  sheriff;  and 
Dewar  v.  Spenee  was  cited  as  an  authority  with  respect  to  the  necessity  and 
enfficiency  of  the  signing  of  a  return.  It  is  cited  on  the  same  point  in  Budf 
▼.  CommonweaUh,  35  Pa.  St.  168,  in  the  opinion  of  the  court  below.  The 
ease  is  approved  and  followed  also  in  CommonvfeaUh  v.  Chauncey,  2  Ash.  99, 
as  settling  the  doctrine  in  Pennsylvania  that  the  omission  of  a  sheriff  to  sign 
his  return  does  not  render  it  ipw  /ado  void,  although  the  court  may  quash 
the  incomplete  return  and  direct  the  sheriff  to  complete  it  by  indorsing  on 
the  writ  his  execution  thereof,  and  signing  the  same. 


Reeside  v.  Knox. 

[3  Whabtom,  283.] 

Obdsb  is  not  NioonABLB  WHICH  IS  Drawn  on  the  Postmastbr-obnebai. 
of  the  United  States  by  a  contractor,  payable  to  order,  to  be  charged  to 
the  drawer's  account  for  transporting  the  mails,  and  the  holder  can  not 
sue  the  drawer  thereon  in  his  own  name. 

Ebbob  to  the  district  court  for  the  city  and  county  of  Phila- 
delphia, in  an  action  on  the  case  by  the  plaintiffs,  as  holders, 
against  the  defendant  Beeside,  as  drawer  of  the  following  order: 

''  $5,000.  WASHDiaTON,  18th  April,  1835. 

'*  Sib:  On  the  first  day  of  January,  1836,  pay  to  my  order,  five 
thousand  dollars,  for  value  received,  and  charge  the  same  to 
my  account  for  transporting  the  U.  S.  mail,  and  oblige  your 
friend,  James  BsBsmE. 

**To  Hon.  Wm.  T.  Babrt,  Postmaster-general." 

The  instrument  was  accepted  by  the  treasurer  of  the  post- 
o£Sce  department  as  follows:  "  Accepted,  provided  the  drawer 
shall  perform  his  contract."  It  was  indorsed  by  the  drawer  and 
by  one  Horbach  and  other  indorsers,  and  was  protested  January 
4, 1836.  The  defendant  filed  an  affidavit  of  defense  on  May  11, 
1836,  setting  forth,  that  being  a  contractor  for  transporting  the 
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mails,  and  believing  himself  entitled,  in  accordance  with  th» 
practice  of  the  post-office  department  in  such  oases,  to  draw 
against  the  amount  due  him  on  the  said  contract,  he  had  drawn 
the  order  in  question,  which  was  accepted  by  the  treasurer  of 
the  department  provisionally,  as  above  stated;  that  he  indorsed 
it  to  Horbach,  who  was  concerned  with  him  in  transporting  the 
mails,  and  knew  all  the  circumstances,  including  the  conditional 
acceptance;  that  before  the  order  became  due,  payments  to  the^ 
defendant  had  been  suspended,  on  the  pretense  that  he  had  not 
complied  with  his  contract;  that  there  was  still  a  large  amount, 
beyond  the  amount  of  the  said  order,  due  him  from  the  depart- 
ment; that  he  informed  Horbach  of  the  refusal  to  pay  the  order 
before  it  was  due,  and  also  gave  notice  at  the  bank  in  which  it 
was  deposited;  that  the  deponent  did  not  know  whether  the 
plaintiffs  were  the  only  owners  of  the  order  or  merely  Horbach's 
agents,  but  had  reason  to  believe  the  latter;  and  further,  that 
the  order  was  not  a  negotiable  bill,  and  the  postmaster-geneial 
had  no  authority  to  accept  it.  A  rule  was  afterwards  granted 
against  the  defendant  to  show  cause  why  judgment  should  not 
be  rendered  against  him  for  want  of  a  sufficient  affidavit  of  de* 
fense,  which  rule,  after  argument,  was  made  absolute,  and  the 
damages  assessed.  To  reverse  this  judgment,  this  writ  of  error 
was  brought,  the  points  relied  on  being,  that  there  being  an 
affidavit  of  defense  filed,  the  plaintiffs  were  not  entitled  to  a 
judgment  by  default,  and  that  the  court  erred  in  adjudging  the 
order  a  negotiable  bill  of  exchange,  etc. 

0.  J.  Ingentoll,  for  the  plaintiff  in  error. 

Meredith,  for  the  defendants  in  error. 

By  Court,  Gibson,  G.  J.  The  first  and  more  important  point 
is  disposed  of  in  the  opinion  of  the  court  in  Wesi  v.  Simmons^ 
and  I  shall  confine  myself  to  the  question,  whether  the  affidavit 
disclosed  an  effective  defense,  or,  to  express  it  differently,  whether 
the  instrument  filed  as  the  cause  of  action,  is  a  valid  bill  of  ex- 
change.    If  it  be  not,  the  defendant  below  is  not  liable. 

It  is  certainly  not  an  insuperable  objection  to  a  bill,  in  every 
case,  that  the  government  is  a  party  to  it.  In  Dugan  v.  Tlie 
United  States,  3  Wheat.  172,  it  was  held  that  the  government 
might  recover  as  the  holder;  and  the  principle  seems  to  have 
been  considered  in  The  United  States  v.  Barker^s  AdminvUrcUrix, 
4  Wash.  0.  G.  468.  Neither  would  an  objection  lie  to  the  form 
of  the  bill  in  the  present  instance,  were  the  drawee  an  individual; 

^  1.  a  Whttt.  961. 
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for  the  direction  to  charge  the  drawer's  account,  is  only  an  in- 
dication of  the  means  of  reimbursement.  I  lay  that  circum- 
stance, and  the  conditional  acceptance  of  the  treasurer,  out  of 
the  question,  and  consider  the  bill  as  if  it  were  drawn  and  ac- 
cepted absolutely.  Now  an  indispensable  element  in  the  con- 
stitution of  these  instruments,  is  an  absolute  and  entire  freedom 
from  contingency  of  payment  depending  on  the  happening  of 
an  event,  or  the  solvency  of  a  fund.  But  in  contemplation  of 
law,  is  not  every  bill  on  government  drawn  on  a  fund,  whether 
it  be  so  expressed  or  not?  It  is  a  matter  of  public  notoriety, 
that  government  accepts  for  no  more,  and  is  bound  for  no  more, 
whatever  be  the  form  of  acceptance,  than  it  has  in  its  hands; 
and  that  it  treats  a  bill  drawn  on  it  as  no  more  than  an  assign- 
ment or  order  of  transfer.  In  the  present  instance  the  cou- 
dition  expressed  in  the  treasurer's  acceptance,  indicated  no 
more  than  the  law  would  have  implied  without  it.  The  officer, 
being  a  public  agent,  would  not  have  been  liable  on  an  absolute 
acceptance;  and  the  government  itself  would  not  have  been  lia- 
ble, for  it  gave  him  no  authority  to  bind  it.  The  public  officers 
may,  doubtless,  draw  or  receive  bills  to  facilitate  the  business  of 
their  departments;  but  they  would  transcend  their  power,  did 
they  attempt  to  pledge  the  responsibility  of  the  government  as  a 
merchant  or  banker  in  the  money  market.  Though  it  may 
doubtless  draw  bills  for  its  convenience,  it  is  not  a  dealer  in  ex- 
change; nor  does  it  incur  collateral  responsibilities  for  its  cred- 
itors. Its  acceptance  is  no  more  than  a  recognition  of  the 
instrument  as  a  transfer  of  credit,  or  an  assignment  of  the 
funds  in  its  hands;  and  it  mingles  in  the  transactions  of  its 
creditors  no  farther. 

Bat  the  payee  in  a  valid  bill  of  exchange,  has  no  concern 
with  the  question  of  funds.  He  takes  an  absolute  order  for 
payment:  and  if  he  sees  proper  to  take  a  conditional  acceptance 
of  it,  that  is  a  subsequent  matter  of  his  own  arrangement.  An 
ordinary  drawee  accepts  sometimes  without  funds,  but  the  gov- 
ernment never.  Now  in  the  composition  of  a  bill  of  exchange, 
there  must  be  a.  drawer,  a  drawee,  and  a  payee,  capable,  on  the 
face  of  the  bill,  of  contracting  personally;  for  these  instruments 
are  based  on  personal  credit,  and  not  on  the  credit  of  a  fund. 
But  either  of  these  may  be  actually  disabled  by  infancy  or  cov- 
erture, without  impairing  the  existence  of  the  bill  as  an  instru- 
ment, or  affecting  the  mutual  rec^iurse  of  the  other  parties;  and 
the  reason  is,  that  it  would  injuro  the  circulation  of  negotiable 
paper,  were  an  inquiry  into  such  facts  necessary  to  be  made  bv 
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one  who  takes  it  in  the  course  of  his  bosiness  for  what  it  pur- 
ports to  be.  But  in  the  case  of  the  government,  which  never 
enters  into  transactions  as  an  individual,  the  payee  is  bound  to 
take  notice  of  its  course.  The  event  on  which  payment  is  to 
depend,  is  one  of  public  notoiiety,  which  has  frequently  been 
held  an  extrinsic  cause  of  certainty,  sufficient  to  remove  an  in- 
trinsic uncertainty  from  the  face  of  the  bill,  and  which  must  be 
equally  operative  to  introduce  one.  Had  the  order  been  paya- 
ble, in  terms,  at  the  drawer's  fulfillment  of  his  contract,  no  one 
would  have  asserted  it  to  be  a  valid  bill  of  exchange:  and  yet 
Qo  one  would  have  been  misled,  in  respect  to  its  legal  effect^ 
by  the  want  of  such  terms.  He  who  takes  a  bill  on  a  publio 
iepartment,  expects  it  to  be  paid  no  otherwise  than  out  of  the 
vHinds  of  the  drawer.  The  public  agent  is  never  liable  on  his 
kuseptance;  and  the  government  itself  enters  into  no  contract 
of  ft^uetyship.  It  is  impossible,  then,  to  say  that  the  legal  ef* 
lect  of  a  bill,  without  these  terms,  but  coupled  with  the  notor- 
iety of  the  course  of  public  transactions,  is  different  from  the 
legal  cift^et  of  a  bill  which  contains  them.  Though  I  have 
found  no  case  like  the  present,  it  seems  entirely  clear  that  the 
order  was  aot  negotiable;  and  it  might  admit  of  a  doubt, 
whether  the  ciofendant  could  be  called  on  before  the  plaintiff 
had  filed  a  cawje  of  action.  But  an  affidavit  was  actually  naade, 
and  the  judgmou^  was  certainly  irregular. 
Judgment  revekved. 

Nbqotiablb iNSTRtT^asrrs,  What  abb.— This rabjeot ii oonnderod  tntho 
note  to  WooUey  v.  Sergeo*^  \  14  Am.  Dec.  421.  See  alao  Franiiin  v.  March^ 
25  Id.  462. 

ItiLL  Drawk  bt  Pctblio  'ViJiCBB. — Ordinftrily  a  government  officer  is  not 
liaUe  on  a  contract  signed  bj  \dm  with  the  addition  of  his  official  title,  but 
if  the  contract  is  negotiable  in  t.>rm,  the  drawers  and  indorsers  are  personally 
responsible,  as  in  the  case  of  ot%\jt  negotiable  instruments:  Bank  of  Keniuekif 
r.  Sa>Mlera,  13  Am.  Dec.  149,  and  see  the  cases  cited  in  the  note  to  that  de- 
cision. To  the  point  that  a  bill  c\awn  on  the  goremment  is  not  negotiable, 
the  priuoipal  case  is  cited  in  Horb^i  v.  Heeside,  G  Whart.  51,  which  waa  an 
action  of  indebitatus  assumpsit^  gro**^  Lag  out  of  the  same  transaction,  brought 
by  Horbacili,  the  last  iudorser  of  the  uwder,  who  having  been  compelled  to  pay 
the  mono}'  on  it,  it  was  held  that  he  «^d  recover  the  same  from  Reeside  as 
money  paid  to  his  use. 

Affidavit  of  Defense,  iNSUFFicibTfOY  of. — In  lOsiTig  v.  PeUtenon^  5 
Whart.  318,  thd  principal  cane  is  referred  to,  among  others,  as  establishing 
the  position  that  where  the  facts  set  fmih  in  an  affidavit  of  defense  are  in- 
sufficient to  prevent  a  recovery  by  the  plaintiff^  the  court  may  give  jiidg* 
wmkt  as  for  want  of  an  affidavit  of  defen«ai 
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Okeb  v.  Spenoeb. 

[2  Whabton»  353.1 
LnWRSER  OT  AN  AOOOSCMODATIOX    NOTB  IS  RELEASED  B7  GiVZNO    TiMB  tO 

the  maker  by  a  binding  agreement  of  the  promisee  without  the  indoraer's 
knowledge. 

HeLDKB's  Acceptance  07  a  Check  of  the  Maker  and  a  Third  Person 
made  payable  six  days  after  the  note  is  due,  by  means  of  being  post- 
dated, with  the  understanding  that  it  is  to  bo  in  full  satisfaction  if  paid 
at  maturity,  discharges  the  accommodation  indorser,  if  done  without  his 
knowledge. 

Plba  Settino  forth  the  Facts  speciallt  in  such  a  Case  is  su£Scient 
on  demurrer,  since  the  court  will  infer,  as  a  conclusion  of  law,  from  the 
hats,  that  there  was  an  agreement,  upon  sufficient  consideration,  for  an 
eztenaion  of  time»  and  it  need  not  be  pleaded  as  an  agreement  to  extend 
the  time. 

Bbbos  to  the  district  court  of  the  city  and  county  of  Phila- 
delphia in  assumpsit  on  a  promissory  note  made  by  one  Oliver 
Spencer,  payable  to  and  indorsed  by  the  defendant.  Among 
other  special  pleas,  the  defendant  pleaded,  in  substance,  that 
he  indorsed  said  note  without  consideration,  and  for  the  ac- 
commodation of  the  maker;  that  at  its  maturity  it  was  in  the 
hands  of  one  Williamson  as  holder,  and  that  on  that  day  it  was 
agreed  between  the  holder  and  maker  that  the  former  should 
accept  the  draft  or  check  of  the  maker  and  one  Marshall,  as 
partners,  upon  a  certain  bank,  for  the  amount  of  the  note,  pay- 
able six  days  after  the  maturity  of  the  note,  said  check,  for 
that  purpose,  to  be  postdated  six  days,  and  to  be  in  full  satis- 
faction of  the  note  if  paid  at  maturity;  that  said  check  was 
drawn  and  accepted  accordingly,  the  said  agreement,  drawing, 
and  acceptance  being  without  the  defendant's  knowledge  or 
consent,  and  that  the  plaintiff,  as  holder,  had  afterwards  ob- 
tained judgment  on  said  check  against  the  drawers  thereof. 
On  general  demurrer  to  this  plea,  the  court  gave  judgment  for 
the  defendant,  and  the  plaintiff  brought  this  writ  of  error  to 
reverse  the  same.  The  grounds  relied  on  sufficiently  appear 
from  the  opinion. 

Brasheara,  for  the  plaintiff  in  error. 

Law  and  Huhbell,  for  the  defendant  in  error. 

By  Court,  Kennedy,  J.  The  defendant  here  having  indorsed 
the  note  iu  question,  for  the  accommodation  of  the  drawer,  and 
therefore  being  regarded  as  a  surety  merely,  it  is  admitted  that 
if  further  time  was  given  when  it  fell  due,  by  the  holder  to  the 
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drawer  for  the  payment  thereof,  the  defendant  is  thereby  dis- 
charged. And  the  only  question  to  be  decided  is,  whether 
from  the  facts  set  forth  by  the  defendant  in  his  special  plea,  to 
which  the  plaintiff  has  demurred,  the  law  will  imply  an  agree- 
ment made  on  the  third  of  May,  the  day  the  note  became  pay- 
able, by  the  holder  of  it,  to  give  farther  time  until  the  sixth  of 
the  same  month,  to  the  drawer  for  the  payment  thereof. 

Had  the  defendant  pleaded  the  general  issue  only,  and 
under  it,  as  he  certainly  might,  given  evidence  of  the  facts  set 
forth  in  his  special  plea,  and  the  truth  of  them  had  been  clearly 
established  by  the  evidence  or  the  admission  of  the  plainti£E^ 
without  more  having  been  shown  to  the  jury,  it  would  undoabt- 
edly  have  been  the  duty  of  the  court,  to  have  instructed  the 
jury,  that  the  facts  thus  established,  implied  an  agreement  on 
the  part  of  the  holder  of  the  note,  for  an  adequate  considera- 
tion received  by  him,  to  give  time  to  the  drawer  for  the  pay- 
ment of  it,  without  having  the  consent  of  the  defendant;  and 
that  the  latter  was  thereby  discharged  from  his  liability  as 
indorser.  In  the  absence  of  all  proof  to  the  contrary,  it  can 
not  be  supposed  here,  that  the  drawer,  when  the  note  had 
become  payable,  could  have  had  any  other  motive  for  giving  the 
check  of  himself  and  his  partner,  securing  the  payment  of  it  at 
the  expiration  of  six  days,  than  that  of  procuring  indolgence  for 
that  space  of  time  upon  his  note  from  the  holder  of  it.  That 
such,  too,  must  have  been  the  understanding  of  them  both  at  the 
time,  seems  to  be  the  necessary  inference  from  the  facts  stated, 
if  our  judgments  are  to  be  guided  in  this  respect  by  what  we 
know  to  be  the  common  and  ordinary  motives  which  generally 
influence  and  produce  such  arrangements.  Marshall,  the 
partner  of  the  drawer  of  the  note,  do^s  not  appear  to  have 
been  bound  for  the  payment  of  it  in  any  way  before  it  fell  due, 
which  tends  generaUy  to  strengthen,  and  in  truth  to  make  the 
inference  that  the  check  was  given  to  procure  further  time  for 
the  payment  of  the  note  irresistible.  And  although  the  check 
can  not  be  considered  as  having  been  taken  in  satisfaction  of 
the  note;  nor  ns  having  extinguished  it;  yet  the  right  of  the 
holder  to  proceed  against  the  drawer  to  enforce  the  payment  of 
it,  by  suit,  was  thereby  suspended  until  after  the  expiration  of 
the  six  days.  It  was  in  effect  changiug,  without  the  consent  of 
the  defendant,  the  terms  upon  which  he  had  agreed  as  indorser 
to  become  liable  for  the  payment  of  the  note,  and  depriving 
him  of  the  right  to  pay  the  note  at  maturity,  if  the  drawer  failed 
to  do  BO,  and  then  to  sue  him  immediately  for  it,  and  therefors 
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amoanted  to  a  release  of  him  from  bis  liability.  He  bad  guar- 
anteed by  bis  indorsement,  tbe  payment  of  the  note  on  tbe 
third  of  May,  1833;  and  it  was  not  competent  for  tbe  bolder  and 
the  drawer  without  bis  concurrence,  to  extend  bis  guaranty  to 
the  ninth  of  that  month,  which  would  clearly  have  been  the 
effect  of  their  agreement  and  the  giving  of  the  check,  if  tbe 
defendant  were  still  to  be  held  liable  for  the  payment  of  tbe 
note. 

That  the  bolder,  by  accepting  the  check,  put  it  out  of  bis 
power  to  proceed  on  the  note,  by  suit  against  the  drawer,  until 
after  the  six  days,  can  not,  as  it  appears  to  me,  be  controverted 
upon  any  ground  that  would  seem  to  be  consistent  with  tbe 
nature  of  the  transaction,  and  what  must  have  been  the  intent 
of  the  partiea  Had  the  drawer  given  bis  own  check  merely, 
for  the  payment  of  the  ^ote  at  tbe  expiration  of  the  six  days, 
there  might  have  been  some  color  for  saying  that  he  bad  not 
thereby  precluded  himself  from  bringing  suit  on  it  during  that 
period;  because  it  might  then  have  been  argued  with  great  plausi- 
bility, if  not  correctly,  that  be  bad  obtained  by  it  no  additional 
security,  and  consequently  no  adequate  consideration  to  make 
a  promise  of  indulgence  binding:  that  by  the  check  be  acquired 
nothing  except  the  personal  responsibility  of  tbe  drawer,  which 
he  bad  before  by  virtue  of  the  note;  and  therefore,  bad  be 
even  made  an  express  promise  of  indulgence  for  the  six  days, 
it  might  have  been  alleged,  that  be  would  not  have  been  bound 
by  it  for  want  of  a  sufficient  consideration;  but  as  the  case  is 
presented  by  the  special  plea  and  demurrer,  no  such  argument 
can  be  advanced  or  pretended:  for  by  the  check,  the  holder  of 
the  note  received  the  additional  responsibility  of  Marshall,  as  a 
security  for  the  payment  of  it:  and  it  would  therefore  seem 
almost  impossible  to  imagine  any  other  reason  for  giving  such 
additional  security,  than  that  of  procuring  an  extension  of  pay- 
ment for  the  six  days.  It  is  true,  that  it  may  seem  to  have 
been  but  a  short  indulgence;  but  being  a  suspension  of  tbe 
right  of  the  holder  of  the  note,  to  sue  the  drawer  upon  it  during 
that  period,  it  operated  as  effectually  to  discbarge  the  defend- 
ant from  his  liability,  as  if  it  bad  been  six  years;  for  in  either 
ease,  to  hold  the  defendant  to  be  still  bound  by  bis  indorse- 
ment, would  be  making  him  liable  upon  terms,  and  in  short, 
for  the  fulfillment  of  a  contract,  different  from  what  be  had 
agreed  to.  The  time  of  payment  mentioned  in  a  note,  is  air- 
ways a  very  material  part  of  it;  and  if  it  may  be  enlarged  with- 
out the  consent  of  tbe  indorser,  and  he  notwithstanding,  be 
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held  liable  upon  his  indorsement,  there  ia  no  reason  why  the 
amount  may  not  also  be  enlarged:  but  it  ia  obvious,  thai 
nothing  of  the  kind  can  be  done,  without  operating  great  in- 
justice towarda  him;  and  therefore  it  ia,  if  it  be  done,  it  shall 
release  him  from  his  liability.  Every  man,  as  long  as  he  is  a 
free  agent,  must  be  permitted  to  declare  the  terms  upon  which 
he  is  willing  to  incur  an  obligation;  and  having  done  so,  it 
can  not  be  altered  in  any  material  point  whatever,  without  his 
consent;  nor  yet  anything  be  done  which  may  affect  his  rights 
in  relation  thereto. 

The  counsel  for  the  plaintiff  has  cited  in  opposition  to  this, 
the  case  of  Fring  v.  Clarkson^  1  Bam.  &  Oress.  14;  S.  0.» 
8  Eng.  Oom.  L.  7,  where  a  bill  of  exchange  having  been  dis- 
honored, the  acceptor  transmitted  a  new  bill  for  a  larger 
amount  to  the  payee,  without  having  had  any  communication 
with  him  respecting  the  first:  the  payee  discounted  the  second 
bill  with  the  holder  of  the  first,  which  he  received  back  as  part 
of  the  amount,  and  afterwards  for  a  valuable  consideration,  in- 
dorsed it  to  the  plaintiff.  It  was  held  that  the  second  bill  waa 
merely  a  collateral  security,  and  that  the  receipt  of  it  by  the 
payee,  did  not  amount  to  giving  time  to  the  acceptor  of  the  first 
bill,  so  as  to  exonerate  the  drawer.  Mr.  Chief  Justice  Abbott, 
in  pronouncing  the  opinion  of  the  court,  says,  "  Inno  case  has 
it  been  said,  that  taking  a  collateral  security  from  the  acceptor, 
shall  have  that  effect;"  that  is,  of  discharging  the  other  parties 
to  the  bill;  and  concludes  by  saying,  "  here  the  second  bill  waa 
nothing  more  than  a  collateral  security. "  Now  it  is  not  easy  to  per- 
ceive why  a  collateral  security  should  not  have  .such  an  effect; 
for  surely  there  is  nothing  in  the  nature  of  it,  which  renders  the 
giving  or  the  taking  of  it  inconsistent  with  the  holder's  agree- 
ing to  give  time  to  the  acceptor  of  a  bill,  or  the  drawer  of  a 
note.  On  the  contrary,  such  indulgence  may  be,  and  doubtless 
is  in  most  cases,  the  very  consideration  upon  which  the  collat- 
eral security  is  given  and  obtained;  and  as  I  have  endeavored  to 
show,  makes  the  case,  in  the  absence  of  proof  of  an  express  agree- 
ment to  give  time,  still  stronger  in  favor  of  an  implied  agree- 
ment to  that  effect,  than  where  there  is  nothing  more  given 
than  a  bare  renewal  of  the  promise  by  the  acceptor  of  the  orig- 
inal bill,  or  the  drawer  of  the  former  note,  to  pay  the  amount 
at  a  future  date.  But  Chief  Justice  Abbott  was  mistaken, 
when  he  said,  "  in  no  case  had  it  been  said,  that  taking  a  col- 
lateral security  from  the  acceptor  shall  have  that  effect;"  for  in 
OouXd  V.  Bobson,  8  East,  576,  decided  some  fifteen  years  befoce. 
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it  was  not  only  said,  but  the  case  itself  turned  upon  the  very 
point.  There  the  holder  of  the  bill  of  exchange,  when  it 
fell  due,  after  taking  part  payment  of  the  acceptor,  agreed  to 
take  a  new  acceptance  from  him  for  the  remainder,  payable  at  a 
future  day,  but  in  the  mean  time,  the  holder  to  keep  the  original 
bill  in  hia  hands  as  security;  and  it  was  held  that  it  amounted 
to  a  giviug  of  time,  and  a  new  credit  to  the  acceptor,  and  there- 
fore discharged  the  indorser.  Besides,  the  authority  of  Pring 
y.  Clarhson  has  been  doubted  by  the  profession.  Mr.  Gbitty, 
in  his  Treatise  on  Bills,  442,  8th  Eug.  ed.,  after  repeating  the 
principle  laid  down  in  it,  adds:  **  but  it  is  submitted  that  the 
mere  receiving  further  security,  payable  at  a  future  day,  would 
in  general  imply  an  engagement  to  wait  till  it  becomes  due." 
See  also  Bay  ley  on  Bills  (5th  ed.)  345,  note  31;  and  Chitty,  jun., 
on  Bills  (ed.  of  1834),  100  w.  a.,  note  1;  and  in  Kendrick  v. 
LomaXy  2  Cromp.  &  J.  405,  it  would  seem  to  be  oyerruled;  for 
it  was  decided  there,  that  the  holder,  by  taking  a  renewed  bill, 
impliedly  agrees  to  give  time  until  it  becomes  due,  and  can  not 
sue  in  the  interim  on  the  original  bill. 

But  it  has  beeu  further  objected  by  the  plaintiff's  counsel, 
Bupposiug  it  to  be  held  that  an  agreement  by  the  holder  to  give 
time  to  the  drawer  of  the  note,  may  be  fairly  implied  from  the 
facts  set  forth  in  the  special  plea,  that  still  the  court  can  not 
make  the  implication,  because  this  is  making  the  facts  therein 
Atated,  but  evidence  of  such  agreement,  and  therefore  they 
ought  either  to  have  been  referred  to  the  jury  under  the  general 
issue;  or  otherwise,  the  defendant,  instead  of  setting  out  the 
facts  merely  in  his  plea,  which,  at  most,  are  only  evidence  of 
the  agreement  to  give  time,  ought  to  have  set  out  the  agreement 
itself,  qucusi  an  agreement,  which  is  the  gist  of  the  defense. 
This  objection,  perhaps,  would  not  be  without  weight,  if  the 
rules  of  special  pleading  were  to  be  strictly  regarded  here;  and 
might  possibly  be  sustained  by  the  force  of  authority.  And  as 
we  are  not  much  in  the  habit  of  special  pi  eliding,  it  would  cer« 
tainly,  therefore,  be  well  to  avoid  attempting  to  plead  such 
matters  specially,  whenever,  according  to  our  practice,  it  may 
be  dispensed  with;  but  more  especially  in  such  an  action  as  the 
present,  wherein  it  is  rarely,  if  ever  done,  in  England;  not  even 
when  special  pleading  was  required,  generally,  in  all  cases,  and 
attended  to  with  the  utmost  strictness.  To  sustain  this  objec- 
tion, it  has  been  argued  that  the  rule,  which  requires  things  to 
be  pleaded  according  to  their  legal  effect,  applies  here;  and  as 
the  defendant  claims  that  the  facts  set  forth  in  his  plea,  amount 
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to  an  agreement  in  law  to  give  further  time  for  payment,  be 
ought,  therefore,  to  have  stated  the  agreement  simply;  be- 
cause this  is  the  aspect  in  which  be  wishes  the  matter  to  be 
considered  by  the  court,  and,  therefore,  he  ought  to  have  so 
presented  it,  and  not  in  the  indirect  and  circuitous  mode  of  al- 
legation which  he  has  adopted.  Under  this  view  of  the  rale, 
it  was  laid  down  in  Stroud  v.  Lady  Oerrard,  1  Salk.  8,  which 
was  debt  on  a  bail-bond,  that  if  the  defendant  has  put  in  special 
bail,  he  can  not  plead  in  terms,  that  he  has  put  in  such  bail, 
but  must  plead  comperuii  ad  diem;  because,  as  is  there  said,  he 
must  plead  according  to  the  operation  things  have  in  law.  This 
rule,  however,  as  I  apprehend,  has  not  been  regarded  in  this, 
and  some  of  the  other  states,  with  the  same  strictness  as  in 
England. 

In  Herrick  v.  Bennett,  8  Johns.  374,  it  was  held,  upon  de- 
murrer to  the  plaintifiTs  declaration  on  a  promissory  note,  to  be 
sufficient  that  it  was  set  out  according  to  its  terms.  The  note, 
as  stated  in  the  declaration,  was  without  any  time  being  men- 
tioned therein  for  payment,  and  the  court  say:  "  It  is  to  be 
presumed  that  the  plaintiff  has  stated  the  note  in  his  declara- 
tion, according  to  the  terms  of  it,  and  that  is  sufficient.  The 
conclusion  of  law  is,  that  when  no  time  is  specified  in  a  note, 
it  is  payable  immediately."  It  appeared  the  note  was  not 
declared  on  according  to  its  legal  effect;  but  the  court  having 
the  terms  of  the  note,  or,  in  other  words,  the  facts  therein  con- 
tained, presented  by  the  plaintiff's  declaration,  and  admitted  by 
the  defendant's  demurrer  to  be  true,  conceived  the  only  matter 
then  in  issue  between  the  parties  was  thus  reduced  to  a  mere 
question  of  law,  which  they,  according  to  the  maxim,  ad  ^ues- 
tionem  legia  nan  respondeni  juratorea  sed  judices,  were  bound  to 
answer,  and  accordingly  rendered  a  judgment  in  favor  of  the 
plaintiff. 

This  decision  of  the  supreme  court  of  New  York  was  followed 
by  this  court  in  a  case  decided  by  it  at  Pittsburgh,  some  eight 
or  ten  years  ago,  which  I  believe  has  not  been  reported.  It 
J7as  preferred  to  the  decision  given  in  the  case  of  Bacon  v.  Pa^^ 
1  Conn.  404,  which  was  cited  and  shown  on  the  argument; 
wherein  the  same  point  arose,  and  received  a  directly  contrary 
decision,  by  the  supreme  court  of  Connecticut.  This  latter 
court  say  that  the  plaintiff  should  declare  on  a  contract,  accord- 
ing to  its  legal  effect,  and  not  on  the  evidence  of  the  contract: 
that  it  did  not  appear .  from  the  declaration  that  the  note  had 
become  payable;  and  accordingly  reversed  the  judgment  which 
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had  been  rendered  against  the  defendant  below,  bj  the  de- 
fault. 

In  the  case  before  us,  from  the  facts  set  forth  in  the  special 
plea,  the  conclusion  of  law,  that  the  holder  of  the  note,  when 
it  fell  due,  for  an  adequate  consideration,  agreed  to  give  time 
to  the  drawer  to  pay  it,  is  quite  as  strong  and  as  certain,  as  that 
the  law,  when  a  note  is  given  for  the  payment  of  money,  with- 
ouf  any  time  being  specified  therein  for  that  purpose,  makes  it 
payable,  by  implication,  immediately.  The  plaintiff  was  bound 
to  know  the  conclusion  which  the  law  would  draw  from  the 
facts  stated  in  the  plea,  if  true;  and  if  not  true,  he  knew  them 
not  to  be  so,  and  therefore  ought,  and  no  doubt  would,  have 
taken  issue  upon  them,  and  put  the  defendant  on  proving  them 
before  a  jury.  Seeing,  however,  that  he  has  only  denied  their 
fla£Bciency  in  law  to  defeat  his  claim  against  the  defendant,  we 
must  take  it  that  tbey  are  true,  as  stated  in  the  plea.  No  ques- 
tion of  fact,  therefore,  remains  to  require  the  intervention  of 
a  jury;  the  matter  in  issue  is  reduced  to  a  mere  question  of  law, 
which  the  court  is  bound  to  decide.  Considering,  then,  the 
facts  as  being  sufficient  to  raise,  by  implication  of  law,  a  bind- 
ing promise  on  the  part  of  the  holder  of  the  note,  at  the  time 
it  became  due,  to  give  the  drawer  further  time  for  the  payment 
oi  it,  which  discharged  the  defendant  from  his  liability  as  in-> 
dorser,  we  affirm  the  judgment. 

Judgment  affirmed. 

RbIiKasb  of  Subett  or  Indobser  bt  iNnnLOENGB  TO  Pbinczpal:  Sea 
Bank  qf  MontpeUer  v.  2>aon,  24  Am.  Deo.  640;  and  Brown  v.  MeDcnM,  29 
Id.  112,  and  the  notes  thereto,  referring  to  other  cases  in  the  American  De- 
oaaions  on  the  same  subject.  Giving  time  to  the  indorser  of  a  note  made  for  his 
accommodation,  after  the  maturity  thereof,  where  he  has  given  a  bond  of  in- 
demnity to  the  maker,  will  not  discharge  the  latter,  although  the  holder 
knows,  when  he  grants  the  indulgence,  that  the  maker  is  an  accommodation 
maker:  Bank  of  MontgoTMryy,  Walker ^  11  Id.  709  and  note.  So  generally 
the  maker  of  a  note  drawn  and  negotiated  for  the  indorser's  accommodation, 
is  not  discharged  by  giving  time  to  the  indorser,  though  the  facts  are  known 
to  the  holder:  Clopper  v.  Union  Bank  of  Manjland,  16  Id.  294.  The  prin- 
cipal case  b  cited  in  Sawyers  v.  Hicks,  6  Watts,  78,  to  the  point  that  where 
the  promisee  in  a  contract  makes  a  binding  agreement,  suspending  his  rem* 
edy  against  the  principal  promisor,  the  surety  is  thereby  discharged.  And 
it  was  decided  in  Myers  v.  Wells,  5  Hill,  4G3,  referring  to  Okie  v.  Spencer^ 
among  other  cases,  as  authority,  that  an  accommodation  indorser  was  released 
by  taking  the  maker's  notes  after  the  maturity  of  tbo  original  note  for  the 
payment  of  the  debt  at  a  future  day,  on  the  ground  that  the  promisee's  right 
to  sue  the  maker  was  thereby  suspended  uintil  the  new  notes  became  due. 
The  principal  case  is,  however,  not  an  authority  for  so  broad  a  doctrine;  for 
4bere  it  was  not  merely  the  debtor's  own  note  which  was  taken,  but  thsrs 
An.  nso.  TOL.  XXX— 17 
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was  fniiher  security  farnished,  by  adding  the  liability  of  aDoUier  persoo,. 
and  this  was  a  dr^nmstanoe  which,  as  will  be  seen  from  the  opinion,  materi«- 
ally  coatribnted  to  the  decision  that  the  remedy  was  sospended.  It  is  cer- 
tain at  least  that  the  subsequent  Pennsylvania  cases  hold  that  an  agreement 
to  suspend  the  remedy  on  a  debt  is  not  to  be  implied  merely  from  the  taking* 
of  the  debtor's  own  note  payable  at  a  future  day. 

In  Shaw  v.  First  AssodaUd  B^ormed  Presbyterian  Church,  39  Pa.  Si.  23V 
Mr.  Justice  Strong  reviews  the  cases,  including  Okie  v.  Spencer  and  the  above- 
mentioned  New  York  decision  of  Myers  v.  Wells,  5  Hill,  463,  and  repudiatea- 
tfae  doctrine  of  the  latter  case.  After  commenting  upon  these  and  other 
cases,  ho  concludes  as  follows:  "But  the  later  Pennsylvania  decisions  take- 
different  ground,  and  follow  the  ruling  in  Pring  v.  Clarkson,  1  Bam.  As  Greas. 
14,  in  which  it  was  decided,  that  the  acceptance  of  a  new  bill  from  the  ac- 
ceptor of  a  former  bill  after  it  had  become  payable,  for  the  payment  of  th» 
same  debt  at  a  future  day,  could  only  be  considered  taking  a  collateral 
security,  and  therefore  did  not  amount  to  or  imply  giving  time  to  the  ac- 
ceptor, and  consequently  did  not  release  the  other  parties  to  the  bill  first- 
given.  In  Weakly  v.  BeU,  9  Watts,  273,  Judge  Kennedy,  who  also  delivered 
the  opinion  in  OJ^  v.  Spencer,  goes  over  the  cases,  and  comes  to  the  conclu- 
sion that '  taking  a  new  note  for  the  same  debt  mentioned  in  the  old,  without 
any  agreement  to  give  time  to  the  drawer,  or  to  deliver  up  the  old  note  to 
him,  or  that  the  new  shall  be  taken  in  satisfaction  of  the  old  note,  has  ever 
been  considered  a  mere  collateral  security,  which  does  not  affect  or  alter  tho 
original  liabilities  of  the  parties  on  the  note  in  any  respect  whatever.'  And 
in  Bank  qf  Pennsylvania  v.  Potius,  10  Watts,  150,  the  doctrine  asserted  in 
Weakly  v.  Bell  was  reaffirmed.  Bipley  v.  Greenleaf,  2  Vt.  159;  United  StateB- 
V.  Hodge,  6  How.  (U.  S.)  279,  and  Wade  v.  Stanton,  5  Id.  371,  as  well  a» 
Elwood  V.  Ditfendorff,  5  Barb.  298,  are  substantially  to  the  same  effect  All 
of  these  cases  I  understand  as  holding  that  there  is  no  implication  that  tho^ 
creditor  agrees  to  give  time  for  the  payment  of  the  original  debt,  arising  oat 
of  the  fact  that  he  takes  a  note,  payable  at  a  future  day,  on  account  of  it 
They  maintain  that  the  law  raises  no  such  agreement,  and  if  there  be  one^  it 
is  to  be  proved  as  a  fact,  dependent  for  its  existence  on  the  understanding  of 
the  parties  at  the  time  when  the  security  is  given."  It  was  there  held,  in 
accordance  with  these  views,  that  a  new  note  taken  by  the  creditor  from  hii' 
debtor,  payable  beyond  the  date  of  the  maturity  of  the  original  indebtedness,, 
did  not  of  itself  imply  an  agreement  to  extend  the  time,  but  such  an  agree- 
ment, if  relied  upon  to  prevent  proceedings  on  the  original  indebtedness 
within  the  time,  must  be  proved  aliunde.  As  to  the  effect  of  taking  a  note 
payable  at  a  future  day  for  an  antecedent  debt,  in  suspending  the  remedy  on 
the  debt  until  the  note  matures,  see  also  QUnn  v.  Smith,  20  Am.  Deo.  4&2. 


Stbeepeb  v.  Eoeabt. 

[2  Wbabxon,  302.] 

TaAKSiBB  OT  Chattels,  Unaccompanied  bt  a  Chanox  of  Possession,  i» 
void  as  against  creditors. 

TBAirSTBR  07  CHATTELS  BT  A  DEBTOR  A  FeW  DaYB  AFTER  A  JUDGMENT  bttS 

lieen  recovered  against  him,  even  though  it  be  for  value,  and  accompanied 
by  a  change  of  possession,  affords  suspicion  of  an  intent  to  defeat  the  judg- 
ment creditor's  claim,  and  the  transferee  ia  bound  to  remove  all  doubts 
of  the  fairness  of  the  transaction  in  a  contest  with  such  creditor. 
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Ebbos  to  the  disbnct  court  for  the  city  and  ooanty  of  Phila- 
delphia,  in  an  -action  of  trespass  vi  el  armis,  de  bonis  asportatis, 
etc. ,  to  recover  damages  for  the  taking  of  certain  horses  and 
carts.  The  plaintiff  claimed  under  a  bill  of  sale  of  the  prop^ 
ertj,  made  August  30,  1832,  bj  one  Jefiferies,  who  was  then 
owner,  expressed  to  be  for  a  valuable  consideration,  and  gave 
evidence  tending  to  show  that  the  consideration  was  a  certain 
debt  due  the  plaintiff  from  the  said  Jefferies,  and  that  on 
August  31,  1832,  the  plaintiff,  by  a  written  agreement,  pro- 
duced on  the  trial,  hired  the  property  to  Jefferies,  to  be  used 
by  him,  the  plaintiff  to  receive  one  half  the  earnings.  It  ap- 
peared that  Eckart,  one  of  the  defendants,  recovered  a  certain 
judgment  against  Jefferies  on  August  17,  1832,  upon  which  ex- 
ecution was  issued,  and  levied  on  the  property  in  question  on 
September  11,  1832,  by  the  other  defendant,  as  constable,  said 
property  being  then  in  Jefferies'  possession.  The  plaintiff  gave 
the  constable  notice  that  the  property  was  his  on  September 
25,  and  demanded  possession,  but  the  constable  went  on  and 
sold  the  same  under  the  execution.  The  judgment  and  execu- 
tion were  produced  on  the  trial.  The  judge  of  the  court  below 
instructed  the  jury  that  the  transfer  after  the  recovery  of  a  judg- 
ment against  the  former  owner  of  the  chattels,  gave  the  trans- 
action a  "deep  complexion  of  fraud,"  and  necessitated  a 
"  jealous  examination  "  of  the  conduct  of  the  parties  to  it; 
that  even  if  there  was  a  full  consideration,  if  the  property 
remained  in  the  debtor's  possession,  the  sale  was  void  as  against 
creditors,  and  that  '*a  party  claiming  against  the  creditors, 
would  be  bound  to  remove  all  doubt  of  the  fairness  of  the 
transaction,  even  if  the  possession  accompanied  the  transfer.'* 
He  left  it  to  the  jury  to  determine  whether  there  was  any  con- 
sideration for  the  transfer.  He  further  instructed  them  that, 
although  a  judgment  debtor  might  undoubtedly  make  a  bona 
fide  sale  of  chattels,  notwithstanding  the  judgment  against  him, 
and  although  the  purchaser  might  lawfully  hire  them  out  to  an- 
other person,  yet  there  must  be  nothing  colorable  about  it. 
There  must  be  an  absolute,  exclusive,  and  substantial  change 
of  possession,  and  the  possession  must  be  continuing  in  its 
character  to  render  the  transfer  valid.  *'  The  taking  posses- 
sion," said  he,  "  of  horses  and  carta  for  a  single  night,  followed 
by  a  restoration  of  them  in  the  morning,  on  an  alleged  con- 
tract of  hiring,  when  the  design  that  they  should  be  restored 
existed  at  the  time  of  the  taking  possession,  would  be  a  device 
in  fraud  of  the  law,  and  would  not  be  permitted  to  prevail. 
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*  *  *  Any  mere  temporary  possession,  taken  with  a  view  of 
evading  the  rule  of  law  relative  to  unequivocal  possession,  but 
which  is  followed  by  placing  the  property  visibly  in  the  face  of 
the  world,  just  where  they  were  before  the  alleged  transfer, 
would  be  fraudulent."  The  remainder  of  the  charge  being  of 
the  same  general  tenor,  it  is  unnecessary  to  repeat  it  farther. 
The  plaintiff  excepted  to  the  charge,  and  after  verdict  aod  judg- 
ment for  the  defendants,  brought  this  writ  of  error.  The  ob- 
jections relied  on  to  reverse  the  judgment  are  sufficiently 
apparent  from  the  opinion.     Submitted  without  argument. 

Arundel  and  Meredith,  for  the  plaintiff  in  error. 

Jack  and  Cohen,  for  the  defendants  in  error. 

By  Court,  Kennedy,  J.  Several  errors  have  been  assigned, 
consisting  of  exceptions  to  the  charge  delivered  by  the  district 
court  to  the  jury;  but  it  is  considered  unnecessary  to  notice 
them  in  detail,  as  we  are  of  opinion  that  the  charge  is  perfectly 
unexceptionable  throughout.  It  is  not  only  in  accordance  witb 
the  principles  laid  down  and  resolved  in  Twyne*8  case^  3  Co. 
80,  which  may  be  considered  the  leading  one  in  relation  to 
covinous  transfers  of  property,  made  by  debtors,  to  hinder,  de- 
lay, or  defraud  their  creditors,  but  is  supported  b}'  a  train  of 
decisions  made  by  this  court,  which,  it  appears  to  me,  ought  to 
leave  no  doubt  upon  the  mind  of  any  one,  as  to  what  the  law  is 
in  this  state,  on  this  subject:  See  WiU  v.  Franklin,  1  Binn.  521 
[2  Am.  Dec.  474];  Dawes  v.  Cope,  4  Id.  258;  Wager  v.  MiUer,  4 
Serg.  &  R.  123;  Clow  v.  Woods,  5  Id.  278  [9  Am.  Dec.  S46J; 
Cunningham  v.  NevUle,  10  Id.  201;  Babb  v.  Clemaon,  Id.  419 
[13  Am.  Dec.  684];  MaHin  v.  Mathiot,  14  Id.  214.  If  there  be 
any  principle  established  by  these  cases,  it  is  that  a  transfer  of 
personal  property,  unaccompanied  by  a  corresponding  trans- 
mutation of  the  possession,  is  void  as  against  creditors.  This 
is  a  general  rule,  clearly  settled  by  them,  which  can  not  be 
dispensed  with,  where  it  is  practicable  to  make  the  change. 
The  reason  of  the  rule  is,  that  the  possession  of  personal 
property  is  prima  fade  evidence  of  ownership;  and  the  person, 
therefore,  who  has  oDce  become  the  owner  of  such  property, 
and  obtained  the  possession  of  it,  may  well  be  considered  by 
every  one  the  real  owner,  as  long  as  he  shall  remain  in  the 
actual  possession,  and  continue  to  exercise  daily  acts  of  owner- 
ship over  it.  He  thereby  necessarily  acquires  a  credit  on 
account  of  it,  which,  from  the  very  nature  of  things,  must  con- 
tinue to  be  the  case  while  he  retains  the  possession,  and  con- 
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tinues  to  use  it.  Under  such  appearances  of  ownership,  every 
man  is  justified  in  regarding  him  as  still  being  the  owner;  and 
in  giving  him  credit,  or  having  become  his  creditor,  in  extend- 
ing indulgence  to  him  on  account  of  it.  This  being  the  case,  it 
is  obvious  that  the  purchaser  of  property,  who  leaves  tbe  seller 
in  the  possession  and  use  of  it  afterwards,  as  before,  thereby 
gives  the  latter  a  deceptive  credit  in  the  world,  which  would 
operate  very  unjustly,  if  he  were  permitted,  under  such  circum- 
stauceSy  to  withdraw  the  property  from  the  creditors  of  the 
seller,  when  it  becomes  tbe  only  means  of  paying  their  claims, 
and  may  fairly  be  supposed  to  have  influenced  them  in  giving 
the  seller  credit,  or  otherwise  indulgence,  or  possibly  both. 

To  prevent  every  one,  therefore,  from  being  deceived  by  the 
appearance  of  ownership,  when  it  has  ceased  after  having  once 
existed,  the  party  to  whom  the  right  of  ownership  has  been 
transferred,  if  he  wishes  to  make  himself  secure  against  the 
creditors  of  his  vendor,  must  take  the  property  into  his  exclu- 
sive possession,  so  that  the  change  of  possession,  which  is  uq 
index  of  the  transfer  of  the  right  of  property,  may  be  visible, 
and  by  this  means  become  known  to  all  whom  it  maj'  concern. 
Seeing  then  this  is  the  object  of  the  law,  in  requiring  that  a 
change  of  the  possession  shall  accompany  a  transfer  of  tbe  right 
of  property,  how  is  it  possible  that  a  change,  merely  for  a  single 
night  or  day,  can  answer  tbe  purpose,  and  advertise  tbe  publio 
of  the  change  of  ownership  iu  the  property?  It  is  perfectly 
manifest,  that  it  can  have  no  such  effect,  and  therefore  can  not 
be  regarded  as  meeting  the  requisition  of  tbe  law  in  this  re- 
pect.  A  sale  made,  however,  by  a  sheriff,  of  property  taken  in 
execution,  forms  an  exception  to  the  general  rule  on  this  sub- 
ject; or  not  being  a  sale  by  the  act  of  the  owner  himself,  but 
by  operation  of  law,  it  may,  perhaps,  more  properly  be  said  not 
to  come  within  the  rule.  It  is  made  under  the  authority  of 
judicial  process  by  a  sworn  ofScer  of  the  law,  and  upon  publio 
notice  thereof  previously  given;  so  that  it  is  presumed  to  be 
fair,  and  free  from  fraud,  until  tbe  contrary  is  made  to  appear; 
and  if  fair,  every  one  is  bound  to  take  notice  of  it.  Tbe  vendee, 
therefore,  of  the  sheriff,  in  such  case,  may  bail  the  goo(fe  or 
property  to  the  defendant  named  in  the  execution,  as  a  loan, 
or  otherwise,  as  he  pleases,  without  rendering  it  liable  to  be 
taken  in  execution  again  for  the  debts  of  the  same  defendant: 
See  Myers  v.  Earvey,  2  Penn.  481  [23  Am.  Deo  60]. 

But  suppose  that  Streeper,  in  this  case,  upon  the  property's 
being  transferred  to  him  by  Jefferies,  for  a  full  consideration 
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paid,  had  taken  it  into  bis  own  ezclusive  possession,  and  kept 
it;  the  circumstance  of  its  haying  been  done  but  a  few  days 
after  Eckart,  one  of  the  defendants  here,  bad  obtained  a  judg- 
ment against  Jefferies;  and  when  it  was  no  doubt  expected  that 
an  execution  would  be  sued  out  thereon  shortly,  was  certainly 
calculated  to  awake  suspicion,  if  not  strongly  indicative  of  the 
transfer  having  been  made  coUusively,  aud  with  a  fraudulent 
intent,  and  therefore  not  bona  fide.  In  Ikoyne's  case^  it  was  re- 
solved to  be  a  mark  of  fraud,  and  is  so  laid  down  by  this  court 
in  Babb  v.  Clemson,  10  Serg.  &  B.  424  [10  Am.  Dec.  684];  as 
also  in  other  cases.  And  according  to  the  statute  of  13  Eliz. 
the  transfer  must  not  only  be  made  on  a  valuable  consideration, 
but  likewise  bona  fide;  and  hence,  if  the  sale  and  transfer  of  the 
property  were  made  between  the  parties,  with  intent  to  defeat 
Eckart  in  obtaining  execution  of  his  judgment,  it  was  malafide^ 
and  void  as  against  him. 

That  this  case,  judging  from  the  evidence,  was  beset  with 
pretty  strong  indications  of  fraud  in  fact  is  very  apparent;  aud 
it  would,  therefore,  have  been  the  very  height  of  error  in  his 
honor,  the  judge  of  the  district  court,  to  have  charged  the  jury 
as  the  plaintiff's  counsel  required,  to  wit,  "  that  from  the  evi- 
dence, there  was  a  full  consideration  paid  for  the  horses  and 
carts,  and  possession  taken  of  them  under  a  bona  fide  sale;  and 
that  the  plaintiff  was  entitled  to  a  verdict."  But  there  was  cer- 
tainly great  propriety,  as  well  as  strong  reason  for  his  instruct- 
ing the  jury  as  he'did,  that  "  a  party  claiming  against  the  cred- 
itors, would  be  bound  to  remove  all  doubt  of  the  fairness  of 
the  transaction,  even  if  possession  had  accompanied  the  trans- 
fer." 

Being  perfectly  satisfied  with  the  instruction  of  the  court  to 
the  jury,  we  therefore  affirm  the  judgment. 

Judgment  affirmed. 

Kktkntion  of  Possession  bt  a  Vbndob  oa  Mortqagor  of  chattels,  efiect 
of,  as  evidence  of  fraad:  See  Claybom  v.  HiU^  1  Am.  Dec  452;  SturUvani 
T.  BaUard,  6  Id.  281,  and  note;  Crooks  v.  Potoers,  8  Id.  99,  and  note;  C/ot0 
V.  Woods,  9  Id.  346,  and  note;  PaUen  v.  SmWi,  10  Id.  166;  Miiaon  v.  Bak^r, 
Id.  724;  Babb  v.  Clemson,  13  Id.  684;  Cobum  v.  Picketing,  14  Id.  375,  and 
note;  Bocheblave  v.  PoUer,  Id.  305,  and  note;  Bissell  v.  HopMiM,  15  Id.  259, 
and  note;  Fletcher  v.  Ilofoard,  16  Id.  686;  Holbrook  v.  Baker,  17  Id.  236; 
OUuteock  V.  BaUen,  18  Id.  703;  Batchelder  ▼.  Carter,  19  Id.  707;  Diwer  v. 
McLaughUn,  20  Id.  655;  Swift  v.  Tliompson,  21  Id.  718,  and  note;  Lenis  v. 
WhiUemore,  22  Id.  466;  Staples  v.  Bradbury,  23  Id.  494;  CaUen  v.  Thomp- 
son, 24  Id.  587;  Moore  v.  Kelleij,  26  Id.  283.  To  the  point  that  to  make  « 
transfer  of  personal  property  available  against  creditors  and  subsequent  pur- 
chasers, it  must  be  accompanied  by  a  change  of  possession  at  the  time  eg 
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within  a  reaBonable  tLin«  thereafter,  the  foregoing  case  of  Strteper  r.  Eekari 
is  dted  in  MeBrkU  v.  McOleUand,  6  Watts  &  8.  95;  Jordan  v.  Braekenridge, 
8  Bel  St.  443;  IJuffus  v.  Robinaon^  24  Id.  12.  So  that  where  the  delivery  is 
not  open,  visible,  and  notorious,  bat  is,  on  its  face,  merely  feigned  or  sym- 
bolical, and  no  ezphination  is  given  of  its  suspicious  appearance,  it  is  the 
duty  of  the  court  to  prsnounce  the  transfer  void:  Cadbury  v.  NoUn^  6  Id. 
826;  HuguB  v.  RobvMon^  24  Id.  12;  Choie  v.  EotUton,  20  Id.  54l. 


BiiAOK  AND  Whitb  Smtths'  Soo,  V.  Vandykb. 

[2  Wbabioh,  809.] 

BzPXLLiD  Membtcr  OF  AN  Incobfokated  BsmEFiciAL  SocDETT  csn  not  have 
the  regularity  of  the  proceedings  or  the  sufficiency  of  the  evidence  for 
his  expulsion  inquired  into  in  a  collateral  action  for  the  recovery  of  bene- 
fits alleged  to  be  due  him,  such  expulsion  having  been  voted  after 
notiioe,  trial,  and  conviction,  agreeably  to  the  provisions  of  the  charter 
and  by-laws,  upon  a  charge  thereby  made  a  ground  of  expulsion. 

baoGULABLT  £zFELLED  Membek  HAY  HAVE  Makdamus  to  restore  him  to 
membership  in  such  a  society,  it  seems. 

Ko  Action  Ldbs  to  Ubcovsb  Benefits  alleged  to  be  due  a  member  of  such 
an  oi^ganization,  even  though  there  has  been  no  sentence  of  expulsion. 

Ebbob  to  the  common  pleas  for  the  city  and  county  of  Phila- 
delphia in  an  action  brought  by  the  plaintiff  to  recover  certain 
weekly  benefits  alleged  to  be  due  him  as  a  member  of  the  Black 
and  White  Smiths'  society.  It  appeared  that  the  plaintiff  had 
been  expelled  from  the  society.  Part  of  the  benefits  sued  for 
were  claimed  as  having  accrued  before  his  expulsion,  and  the 
remainder  since  that  time,  the  plaintiff  claiming  that  the  expul- 
sion was  illegal.  The  provisions  of  the  charter  and  by-laws 
material  to  the  case,  and  the  facts  relating  to  the  expulsion,  are 
sufficiently  stated  in  the  opinion.  The  verdict  and  judgment 
below  were  for  the  plaintiff,  and  the  defendants  brought  this 
writ  of  error.  The  grounds  relied  on  to  reverse  the  judgment 
were  in  substance,  that  the  court  erred  in  admitting  evidence 
to  disprove  the  truth  of  the  charges  upon  which  the  plaintiff 
was  expelled,  and  the  facts  stated  in  the  examining  physician's 
certificate,  and  in  charging  the  jury  that  if  the  charge  upon 
which  the  plaintiff  was  expelled  was  proved  untrue,  he  could 
recover  in  this  action,  and  could  treat  the  expulsion  as  a  nul- 
lity, etc. 

Dallas^  for  the  plaintiffs  in  error. 

Kennedy,  for  the  defendant  in  error. 

By  Court,  Oibson,  0.  J.    It  is  said  that  by-laws  preclusive  of 
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recourse  to  remedies  beyond  the  corporate  jurisdiction,  are 
Toid,  because  the  general  legislative  power  only  is  adequate  to> 
take  from  the  citizen  his  remedy  by  due  course  of  law.  But  a 
corporator  may  undoubtedly  surrender,  by  consent,  a  matter 
of  common  right,  which  he  could  not  be  deprived  of  by  a  by- 
law that  had  not  received  his  assent:  Asiley  v.  The  WhiMaJble 
Company^  17  Ves.  323.  Independently  of  implied  assent,  the 
by-laws  of  a  municipal  corporation,  within  the  scope  of  its  cor- 
porate powers,  bind,  by  statutory  or  prescriptive  force,  all  who 
happen  to  be  within  the  territorial  limits  of  its  jurisdiction, 
whether  corporators  or  strangers.  But  the  by-laws  of  a  private 
corporation  like  the  present,  derive  their  force  from  assent, 
either  actual  or  constructive.  How  far  then  did  the  plaintiff 
below  assent  to  the  jurisdiction  of  the  tribunal,  by  which  he 
was  disfranchised? 

There  are  points  of  limitation  to  the  general  presumption  of 
assent  to  things,  done  at  a  regular  meeting;  for  that  the  pre- 
sumption has  no  place  where  the  act  was  otherwise  illegal,  is 
collectible  from  Slee  v.  Bloom^  19  Johns.  456  [10  Am.  Dec.  273]. 
The  matter  here,  however,  depends  not  merely  on  presump- 
tion of  assent  to  a  by-law,  but  on  the  charter  to  which  the 
plaintiff  expressly  assented  at  his  initiation;  and  he  is  conse- 
quently bound  by  everything  done  in  accordance  with  it.  The 
seventh  article  declares  that  the  stewards,  doubting  the  inability 
of  a  beneficiary  to  pursue  his  business,  may  have  him  examined 
by  a  physician,  whose  report  is  to  be  conclusive;  and  the 
twentieth  declares,  that  being  served  with  a  copy  of  the  charge, 
and  summoned  to  appear  at  the  next  stated  meeting,  he  shall, 
on  trial  and  conviction  by  two  thirds,  be  dealt  with  agreeably  to 
the  by-laws.  These  ordain,  that  no  member  receive  benefits 
for  a  disease  induced  by  debauchery,  drunkenness,  or  offensive 
fighting;  but  that  a  culprit  in  any  of  these  predicaments,  being 
reported  by  the  stewards  to  the  next  stated  meeting,  be  ex- 
pelled. The  plaintiff  was  thus  reported,  and  charged  by  the 
stewards  with  inducement  of  disease  by  intoxication;  and  at 
the  next  stated  meeting,  the  hearing  of  the  charge  and  the 
answer  submitted,  was  adjourned.  At  the  third  meeting, 
though  resummoned,  he  failed  to  appear,  but  sent  a  written 
request  for  a  further  postponement;  whereupon  he  was  con- 
Ticted  and  expelled  by  the  requisite  majority.  Into  the  regu- 
larity of  these  proceedings,  it  is  not  permitted  us  to  look.  The 
sentence  of  the  society,  acting  in  a  judicial  capacity  and  with 
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nndoubted  jurisdiction  of  the  subject*matter,  is  not  to  be  ques- 
tioned collaterally,  while  it  remains  unreversed  by  superior  au- 
thority. If  the  plaintiff  has  been  expelled  irregularly,  he  has  a 
remedy  by  mandamus  to  restore  him;  but  neither  by  mandamus 
nor  action,  can  the  merits  of  his  expulsion  be  re-examined. 
He  stands  convicted  by  the  sentence  of  a  tribunal  of  his  own 
choice;  which,  like  an  award  of  arbitrators,  concludes  him. 
Even  were  there  not  a  sentence  in  the  way,  payment  of  his 
stipendiary  allowance  could  not  be  enforced  by  action.  The 
society  never  consented  to  expose  itself  to  the  costs  and  vexa- 
tion of  an  action  for  every  weekly  pittance  that  might  be  in 
arrear.  For  open  disregard  of  the  prescribed  forms  of  proced- 
ure, the  remedy  would  be  by  mandamus  to  the  proper  organ; 
but  that  results  from  the  visitorial  power  incident  to  the  king's 
bench,  which  is  reserved  to  this  court  by  the  act  of  1722,  and 
which  enables  it  to  supervise  and  correct  the  abuses  of  inferior 
jurisdictions.  The  remedy  by  action  was  therefore  miscon- 
ceived. 
Judgment  reversed. 


Mandamus  Lies  to  Kjebtobb  a  Stockholdkb  to  his  rights  in  a  corpora- 
tion where  his  name  has  been  stricken  off  without  notice  and  without  an  op* 
portnmty  to  defend  himself:  Dtlacy  v.  Neitse  River  Navigation  Co, ,  0  Am. 
Dec.  636. 

Expulsion  fbom  Inoorforatbd  Socisty,  When. — It  is  held  in  Common- 
weaUh  v.  Pike  Beneficial  Society,  8  Watts  &  S.  247,  and  in  Society  for  the 
Vintation  qflhe  Sick  v.  Meyer,  52  Pa.  St.  131,  both  approving;  aud  following 
Black  and  WJute  Smiths^  Society  v.  Vandyke,  that  where  the  charter  of  an  in- 
corporated association  provides  for  the  expulsion  of  members  for  certain 
offenses,  a  member  who  has  been  regularly  tried  and  expelled  for  such  an 
offense,  can  not  have  the  merits  of  his  expulsion  inquired  into  in  a  court  of  jus- 
tice, but  the  decision  is  conclusive  against  every  collateral  attack.  The  same 
doctrine  was  admitted  in  Commonwealth  v.  Oliver,  2  Pars.  Sel.  Cas.  426,  but 
it  was  held  not  to  apply  where  the  expulsion  was  for  an  Offense  for  which 
expnlsion  was  not  made  a  penalty  by  the  charter  or  by-laws.  That  was  a 
case  where,  by  the  discipline  of  a  certain  church,  the  minister  was  authorized 
to  expel  members  for  offenses  against  religion  or  the  spiritual  interests  of 
the  chnrch,  and  for  immoral  and  improper  conduct,  and  he  undertook  to  ex- 
pel certain  members  and  trustees  of  the  church  for  refusing  to  convey  certain 
property  in  accordance  with  his  wishes,  and  the  court  held  that  the  expul- 
sion was  a  nullity,  and  did  not  deprive  the  persons  so  expelled,  of  their  church 
membership,  or  debar  them  from  continuing  to  act  as  trustees. 
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Shewell  v.  Keen. 

[2  WHAST02f,  S83.1 

Leoaot  nr  thx  Ezecutob's  Hands  is  not  Subject  to  Foseton  Attach* 
MXNT  for  the  legatee's  debt. 

Ebbob  to  the  district  court  for  the  city  and  county  of  Phila- 
delphia. The  plaintiff  below  issued  a  writ  of  foreign  attach- 
ment against  Standish  Forde  and  John  B.  Forde,  for  the  attach- 
ment, among  other  things,  of  property  devised  to  the  debtors 
by  Sarah  Forde,  deceased,  and  to  summon  the  executors  of  her 
will  as  garnishees.  The  executors,  in  their  answers  to  inter- 
rogatories, admitted  that  the  said  Standish  and  John  B.  Forde 
were  each  entitled,  under  the  will,  to  one  sixth  of  the  reaidae 
of  the  testator's  estate  after  payment  of  debts,  etc.;  that  all  the 
debts  which  had  come  to  their  knowledge  had  been  paid,  and 
that  a  large  balance  had  been  reported  by  the  auditors  to  the 
orphans'  court  for  distribution,  and  now  remained  in  their  hands. 
A  case  was  stated  minutely  setting  out  all  the  facts,  and  the 
only  question  submitted  to  the  court  was,  whether  the  property 
in  the  defendants'  hands,  as  executors,  was  attachable.  The 
judgment  below  was  in  their  favor,  and  the  plaintiff  brought 
this  writ  of  error. 

G,  IngersoU  and  Mile8,  for  the  plaintiff  in  error. 

(?.  if.  Wharton  and  F.  W,  HiibbeU,  for  the  defendants  in 
error. 

By  Court,  Sebgeant,  J.  In  every  case  in  which  a  determina- 
tion has  taken  x^lace  on  the  question  whether  a  foreign  attach- 
ment would  lie  for  a  legacy,  it  has  been  held  that  it  would  not, 
and  some  of  these  cases  have  occurred  under  statutory  regula- 
tions on  the  subject,  very  similar  to  our  own.  Various  reasons 
have  been  given  for  coming  to  this  result;  and  a  little  reflection 
convinces  us  that  the  proceedings  by  foreign  attachment,  can 
not  be  applied  to  the  case  of  a  legacy,  without  great  inconven- 
ience and  manifest  incongruity. 

A  pecuniary  legacy  is  not  a  debt.  It  is  a  sum  of  money,  pay* 
able  by  the  executor  or  administrator  out  of  the  estate  of  the 
decedent,  if  sufficient  assets  remain  in  his  hands,  after  dis- 
charging the  debts  of  the  deceased  and  other  responsibilities, 
and  provided  the  legatee  previously  complies  with  certain 
requisites,  prescribed  by  the  acts  of  assembly.  Generally  it  is 
not  recoverable  at  law,  but  is  subjected  to  chancery  jurisdiction, 
which  treats  the  executor  as  trustee  of  the  estate  for  the  benefit 
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of  those  interested  in  it.  In  Pennsjlvania,  a  legacy  is  recovera* 
ble  in  a  common  law  court,  hj  the  act  of  1772,  there  being  no 
court  of  chancery;  but  that  act  gives  peculiar  powers  to  the 
court;  aud  the  executor's  duty  is  still  in  nature  of  a  trust,  in 
relation  to  legacies;  and  they  are  payable  only  on  the  per- 
formance of  certain  conditions  by  the  legatee.  He  must  make 
&  previous  demand,  and  must  tender  or  file  a  refunding  bond, 
not  so  much  for  the  protection  of  the  executor,  as  for  the  bene- 
fit of  creditors  who  may  subsequently  establish  claims  against 
the  estate.  If  a  foreign  attachment  be  permitted,  by  which  the 
assets  in  the  hands  of  the  executor  are  to  be  eventually  appro- 
priated to  the  attaching  creditor,  the  legacy  may  be  recoverable 
without  demand,  and  without  filing  a  refunding  bond.  For 
the  legatee  would  not  be  expected  to  give  such  bond,  and  there 
exists  no  power  in  the  court  to  compel  the  attaching  creditor  to 
do  it,  or  to  authorize  the  executor  to  receive  it  from  him.  If 
the  refunding  bond  could  be  given,  an  extraordinary  result 
might  follow.  The  plaintiff,  before  the  payment  of  the  money  by 
the  garnishee,  always  gives  security  to  restore  the  amount  re- 
ceived, if  within  a  year  and  a  day,  the  defendant  should  appear 
to  disprove  the  debt.  If  within  the  year  and  day,  the  defend- 
ant issue  his  scire  fadas  ad  disprobandum  debilum^  and  succeeds, 
and  recovers  back  his  legacy,  he  then  gets  it  without  giving  any 
refunding  bond;  and  the  plaintiff  may  be  compelled,  in  the 
event  of  new  debts  against  the  estate  being  afterwards  estab- 
lished, to  pay  the  amount  a  second  time  on  his  refunding  bond. 
Such  consequences  evince  that  the  process  by  foreign  attach- 
ment can  not  be  harmonized  with  the  acts  of  assembly  conoern- 
the  recovery  of  legacies. 

Another  circumstance  of  weight  is,  that  an  executor  or  ad* 
ministrator  is,  to  a  certain  extent,  an  officer  of  the  law,  clothed 
with  a  trust  to  be  performed  under  prescribed  regulations.  It 
would  tend  to  distract  and  embarrass  these  officers,  if,  in  addi- 
tion to  the  ordinary  duties  which  the  law  imposes,  of  them- 
selves often  multiplied,  arduous,  and  responsible,  they  were 
drawn  into  conflicts  created  by  the  interposition  of  creditors  of 
legatees,  and  compelled  to  withhold  payment  of  legacies,  with- 
without  suit;  to  suspend  indefinitely  the  settlement  of  estates;  to 
attend,  perhaps,  to  numerous  rival  attachments;  to  answer  in- 
terrogatories on  oath,  and  to  be  put  to  trouble  aud  expeuse  for 
the  benefit  of  third  persons,  no  way  connected  with  the  estate, 
aor  within  the  duties  of  their  trust.  It  has  been  decided  that 
money  in  the  hands  of  a  prothonotary  or  sheriff  can  not  be  in« 
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tercepied  by  a  creditor  of  the  party  entitled  to  it;  but  it  mast 
be  paid  over  to  himself  only:  1  Dall.  354.^  The  case  of  an  ex- 
ecutor or  administrator  is  analogous  to  that  of  a  sheriff  or 
prothonotary.  He  has  the  fund  in  his  hands  as  an  officer  or 
trustee  authorized  by  law;  and  if  a  new  party  were  allowed  to 
levy  on  it  by  attachment,  there  would  be  no  end  of  disputes  and 
lawsuits;  and  no  business  could  be  certain  of  ever  being  brought 
to  a  close  within  a  reasonable  time.  It  is  of  great  importance 
to  the  interests  of  heirs,  creditors,  and  legatees,  that  the  affairs 
of  a  decedent's  estate  be  kept  as  simple  and  distinct  as  pos- 
sible; that  its  concerns  be  speedily  closed,  and  the  estate  ad- 
justed. It  is  moreoYer  settled,  that  an  executor  can  not  be 
sued  as  defendant,  in  an  attachment  by  a  creditor  of  the  testa- 
tor, and  the  goods  of  the  testator  attached  to  recover  the  debt: 
2  Dall.  73.  The  reason  is,  that  the  estate  of  a  testator  ought 
to  come  into  the  hands  of  the  executor,  that  he  may  administer 
it  according  to  law;  and  pay  the  debts  if  the  assets  suffice;  and 
they  ought  not  to  be  stopped,  and  the  executor  subjected  to 
new  responsibilities,  by  proceedings  in  attachment.  These  rea- 
sons apply  with  equal  force  to  the  attempt  to  make  an  executor 
garnishee,  for  the  purpose  of  paying  out  of  the  assets  in  his 
hands  the  debt  due  to  a  creditor  of  a  legatee.  These  funds 
must  travel  only  in  the  path  pointed  out  by  the  laws  relating 
to  decedents'  estates  in  their  various  branches;  and  can  not  be 
diverted  out  of  that  path,  without  interfering  with  salutary 
regulations,  and  violating  some  of  the  most  important  provis- 
ions of  the  acts  of  assembly. 
Judgment  affirmed. 

Personal  Leqaot  can  not  bb  Attached,  but  where  it  is  charged  upon 
realty  devised  to  another,  it  is  attachable  in  the  devisee's  hands  for  the 
legatee's  debt:  Woodvoard^a  Ex'ra  y.  Woodward,  17  Am.  Dec.  462.  The  case 
of  BarneU  v.  Weaver,  2  Wfaart.  418,  was  a  similar  one  to  Shewell  v.  Keen, 
and  was  decided  in  accordance  with  the  doctrine  laid  down  therein.  The 
principal  case  is  cited  and  followed  on  the  same  point  as  applied  to  an  attach* 
ment  issaed  prior  to  the  act  of  July  27,  1842,  making  legacies  attachable.  It 
is  referred  to  also  in  iSinnickaon  ▼.  Painier,  32  Pa.  St.  386,  as  showing  how 
the  law  stood  prior  to  the  statute.  So  in  Gochenaur^a  Exeeutore  ▼.  ffoiteUer, 
18  Id.  416,  where  it  is  said  that  the  statute  was  enacted  for  the  purpose  of 
changing  the  law  as  held  in  Shewell  v.  Keen,  The  case  is  distingnished  in 
Pleaaanta  ▼.  Cowden,  7  Watts  &  S.  380.  In  that  case  a  debt  due  the  estate  of 
a  testator  was  attached  for  a  debt  owing  by  the  executor,  who  was  also  the 
residuary  legatee.  The  attachment  was  quashed  by  the  court  below,  and 
this  was  held  error  by  the  supreme  court,  and  it  was  decided  that  the  partj 
shoold  raise  the  question  by  plea,  as  to  whether  the  debt  belonged  to  th* 
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or  to  the  executor.  The  court  was  of  opinion  that  if  the  debt  were 
ooming  to  the  defendant  as  residuary  legatee,  and  might  therefore  be 
termed  a  legacy,  it  was  not  on  that  ground  to  be  coasidered  as  not  subject 
to  the  attachment;  and  Kennedy,  J.,  said:  ''It  does  not  come  within  the 
principles  npon  which  it  was  held  by  this  court  in  the  case  of  Sfiewell  v. 
Keen,  2  Whart.  332,  that  a  legacy  in  the  hands  of  an  executor  could  not  bo 
attached  for  the  debt  of  the  legatee  by  process  of  foreign  attachment.  There 
the  legatee  was  not  entitled  to  receive  the  legacy  without  first  giving  the 
executor  a  refunding  bond,  with  at  least  two  sureties  in  it;  a  thing  that  the 
creditor  of  the  legatee  could  not  do,  and  without  which  the  executor,  as  the 
Iaw  stood  then,  could  not  be  compelled  to  pay  the  legacy  to  either  the  legatee 
or  his  creditor.  In  the  present  case,  however,  the  defendant  is  the  executor 
as  well  aa  the  legatee,  and  if  the  law  relating  to  legacies  were  the  same  now 
that  it  was  then,  which  it  is  not,  no  refunding  bond  would  be  requisite,  nor 
ooold  it  be  given  in  conformity  to  the  act  of  assembly  which  then  existed  on 
the  subject,  seeing  the  legatee  and  the  executor  are  the  same  person,  and  that  it 
woold  be  impracticable  for  the  legatee  to  give  a  bond  to  himself,  aa  also  al- 
together idle  and  nugatory."  Attachments  of  legacies,  distributive  shares, 
etc,  are  now,  aa  already  remarked,  provided  for  by  express  statute  in  Penn- 
iylvmia:  See  Pnrd.  Dig.  435,  sec.  35;  436,  sec.  36;  492,  aec.  6. 


Waok  v.  Sorbeb. 

[3  Whastov,  887.] 
PaBOL  QiVT  of  LaXD  is  not  so  FAR    EXXOUTED    BT  REASON  OF    ImPBOTB- 

MXNTS  as  to  take  the  case  out  of  the  statute  of  frands,  and  prevent  a  re- 
•eiaaion,  where  it  appears  that  the  donee  has  been  in  possession  five 
years,  but  has  made  improvements  not  to  exceed  the  value  of  one  year's 
rent,  and  those  not  of  permanent  value. 

Ebbob  to  the  common  pleas  of  Lehigh  county,  in  an  action 
of  ejectment  brought  by  Sorber  against  Wack.  The  plaintiff 
claimed,  through  mesne  conveyances,  from  Henry  Romig,  who 
conveyed  to  the  plain tifiTs  grantor  April  20,  1830.  The  de- 
fendant produced  in  evidence  an  agreement  made  in  1824,  be- 
tween Romig  and  his  son,  for  a  sale  by  the  former  to  the  latter 
of  all  his  land  except  the  premises  in  dispute,  and  providing 
that  the  son  should  assist  his  sister,  Esther  Wack,  wife  of  the 
defendant,  to  build  a  house  on  the  premises  in  controversy,  to 
be  paid  for  out  of  her  money,  in  case  the  father  should  not  him- 
self build  it.  There  was  evidence  also  tending  to  show  a  parol 
gift  of  the  land  by  Romig  to  his  said  daughter  Esther,  and  that 
she  and  her  husband,  the  defendant,  lived  on  the  same  in  a 
bouse  erected  by  Romig  for  over  five  years  prior  to  1830;  that 
the  defendant  had,  during  his  residence  on  the  land,  made  im- 
provements, consisting  of  a  garden,  cow-stable,  and  repairs  of 
fencing?.     Some  of  the  witnesses  testified  that  the  cow-stable 
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was  worth  aboi.t  twenty  or  thirty  dollars,  and  that  the  house 
and  land  would  rent  for  thirty  dollars  a  year.  The  evidence 
of  a  gift  was  not  very  satisfactory.  There  was  evidence  to 
show  that  shortly  after  the  conveyance  by  Bomig  to  the  plaint* 
ifTs  grantor,  the  latter  brought  an  action  of  ejectment  against 
the  defendant,  which,  after  a  report  of  arbitrators  in  favor  of 
the  defendant,  was  settled  and  the  costs  paid.  The  court  below 
instructed  the  jury,  in  substance,  that  where  a  parol  contract 
for  the  conveyance  of  land  was  so  far  executed  that  the  parties 
could  not  be  replaced  in  stain  quo,  it  would  be  enforced  not- 
withstanding the  statute  of  frauds,  as  where  a  party  entered 
under  such  a  contract  and  made  large  improvements,  but  that 
the  contract  must  be  established,  and  the  facts  relied  on  as  con- 
stituting part  performance  must  be  clearly  proved,  and  that  the 
same  principles  would  apply  to  a  parol  gift  of  land  by  a  parent 
to  a  child.  The  question  as  to  whether  there  had  been  such  a 
gift  in  this  case  was  left  to  the  jury,  as  also  the  question  as  to 
what  had  been  done  by  the  defendant  in  consequence  of  the 
gift,  if  there  was  a  gift,  with  respect  to  improvements;  and  the 
jury  were  instructed  that  if  the  defendant's  occupation  of  the 
land  was  a  full  compensation  for  his  improvements,  the  case 
w&s  not  taken  out  of  the  statute.  In  conclusion  the  court  said: 
"  If  you  believe  that  no  improvements  have  been  made  beyond 
twenty  or  thirty  dollars,  and  that  the  property  was  worth 
thirty  dollars  a  year,  and  that  the  defendant  occupied  the  same 
for  seven  years,  then  in  point  of  law  the  ca&e  would  not  be 
taken  out  of  the  operation  of  the  statute,  and  the  plaintiff 
would  be  entitled  to  your  verdict."  Verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  sued  out  this  writ  of  error,  re- 
lying chiefly  on  alleged  errors  in  the  instructions. 

Oibbon  and  Mallery,  for  the  plaintiff  in  error. 

Porter,  for  the  defendant  in  error. 

By  CouBT.  The  law  of  the  case  was  fairly  stated.  There  was 
scarce  sufficient  evidence  of  a  cou tract  to  be  left  to  the  jury. 
But,  permitting  them  to  find  a  parol  gift,  if  they  should  think 
proper,  they  were  directed  to  inquire  whether,  as  an  induce- 
ment to  expenditure,  the  gift  had  been,  iti  fact,  a  prejudice  to 
the  donee.  This  put  the  cause  on  its  true  point.  The  improve- 
ments, as  they  are  called,  were  at  most  equal  in  value  only  to  a 
year's  rent,  and  the  donee  had  the  premises  five  years.  Beside 
the  improvements  were  not  such  as  added  to  the  permanent 
value  of  the  land,  consisting,  as  they  did,  in  repairs  of  fenoes. 
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adJ  tbe  erection  of  a  shed  for  a  cow-stable— expedients  for 
present  enjoyment,  which  can  never  be  resorted  to  for  an 
equity.  These  attempts  to  torn  an  experimental  investiture  of 
possession  into  a  sale  or  gift  executed,  are  of  such  repeated  oc- 
currence, as  to  require  the  courts  to  hold  a  strict  hand  over 
them.  There  was  nothing  heire  to  justify  the  inference  of  a 
gift  in  the  first  instance,  or  to  take  it  out  of  the  statute  of  fratids, 
if  there  had  been  one. 
Judgment  affirmed. 

Contract  fully  Exbcuted  is  not  within  the  statute  of  frands:  See  the 
note  to  MeCampbell  v,  MeCampbell,  15  Am.  Dec.  62.  See  also  Erakint  v. 
Pkanmer^  22  Id.  216;  Stone  v.  Dennison,  23  Id.  654,  and  note. 

Part  Pertobmancx  Takes  a  Pabol  Contract  out  of  the  statute  of 
fitmadi,  when:  Chapman  ▼.  AGen,  1  Am.  Dec.  24;  Simmo7ta  v.  Hill,  Id.  398; 
Wetmon  v.  Whiie^  2  Id.  323;  Ramaay  v.  Brai^ford,  Id.  698;  Ricker  v.  Kelly, 
10  Id.  38;  Townaend  ▼.  Houston,  27  Id«  732;  and  when  not,  Oivtna  v.  Colder, 
2  Id.  686;  Meaeh  v.  Perry,  6  Id.  719;  Jones  v.  Peterman,  8  Id.  672;  and  see 
the  note  to  Townaend  ▼.  Houston,  27  Id.  745.  That  in  order  to  take  a  parol 
oontract  for  the  sale  of  lands  oat  of  the  statute  of  frauds,  there  must  be  such 
part  perfomiance  as  can  not  be  compensated  in  damages,  is  a  principle  which 
Wadt  V,  Sorbet  u  cited  as  recognizing,  in  Moore  v.  Small,  19  Pa.  St.  467.  . 


Deiohman's  Appeal. 

[9  WHABSOir.  895.] 

ftKASOTB  DOBS  HOT  IMPAIR  Obuoation  OF  CONTRACT,  When.—A  Statute  taking 
away  the  preference  given  to  judgments,  in  the  payment  of  debts  owing 
by  a  deceased  insolvent's  estate,  by  a  prior  statute,  applies  to  judgments 
recovered  after  the  passage  of  the  first  statute,  and  before  the  passage 
of  the  second,  where  the  debtor  dies  after  the  second  statute  is  enacted, 
■ad  is  not  unconstitutional  as  impairing  the  obligation  of  contracts. 

Appbal  from  a  decree  of  the  orphans'  court  of  Lebigb  county, 
ordering  a  pro  rata  distribution  of  the  estate  of  one  Kramer, 
who  died  insolvent  in  March,  1835,  and  disallowing  the  appel- 
lant's claim  to  a  preference.  Tbe  appellant  had  recovered  a 
judgment  against  Kramer  in  1831.  By  the  statute  of  April  19, 
1794,  then  in  force,  judgment  creditors  were  allowed  a  prefer- 
ence over  ordinary  creditors  in  payment  out  of  tbe  estates  of 
debtors  who  died  insolvent.  Bj  the  act  of  February  24,  1834, 
it  was  provided  that  judgment  creditors  should  be  paid  pro 
rcUa  with  other  creditors  in  such  a  case.  The  question  was 
whether  this  latter  statute  was  unconstitutional  as  applied  to 
judgments  previously  recovered,  and  as  to  whether  the  appel- 
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lant,  notwithstanding  that  statute,  was  entitled  to  the  preferenoe 
given  by  the  act  of  1794. 

Porter ^  for  the  appellant. 

Oibbon,  for  the  appellee,  was  stopped  by  the  court 

By  Court,  SEsasANT,  J.  Tfie  constitution  of  the  United 
States,  art.  1,  sec.  10,  declares,  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.  The  constitution  of 
Pennsylvania,  art.  9,  sec.  17,  prohibits  the  passage  of  any  law 
impairing  contracts.  The  latter  instrument  differs  somewhat 
from  the  former  in  its  phraseology,  and  was  subsequently 
framed,  but  perhaps  there  is  no  difference  between  them  in  the 
substance  of  these  provisions.  A  contract  may  be  considered 
as  impaired,  when  its  obligation  is  impaired,  for  the  obligation 
or  means  of  enforcing  the  performance,  constitutes  a  part  of  the 
contract  itself. 

These  clauses  had  occasioned  much  subtlety  of  disquisition, 
and  diversity  of  opinion.  Analogy  to  decided  points  will  proTe 
a  safer  guide  than  entering  into  the  wide  field  of  elementary 
principles,  to  which  the  subject  has  a  tendency  to  lead. 

In  Ogden  v.  Sanders,  12  Wheat.  213,  it  was  finally  held  by 
the  supreme  court  of  the  United  States,  that  a  state  might,  in 
the  absence  of  a  United  States  bankrupt  law,  pass  a  law  dis- 
charging a  person  from  debts  to  be  subsequently  contracted. 
As  to  antecedent  contracts,  it  could  only  modify  the  existing 
remedy;  but  as  to  future  contracts,  it  might  control  the  remedy 
in  every  respect,  and  even  take  it  away  altogether. 

By  the  act  of  twenty-fourth  February,  1834,  the  legislature 
of  Pennsylvania  drew  a  distinction  in  the  distribution  of  the 
assets  of  persons  dying  insolvent,  between  persons  whose  deaths 
occurred  before  the  act  commenced  its  operation,  and  those 
who  should  die  afterwards.  The  former  were  left  to  the  pro- 
visions of  the  act  of  1794.  For  the  latter  a  new  mode  of  distri- 
bution was  substituted,  more  equal  in  its  nature,  and  giving  no 
priority  to  judgment  creditors  over  specialty  and  simple  con- 
tract creditors.  It  is  contended  by  the  appellant,  that  the  lat* 
ter  provision  is  unconstitutional,  so  far  as  concerns  him,  because, 
although  the  debtor  died  after  the  law  went  into  operation,  yet 
the  appellant  was  a  judgment  creditor  before  its  passage,  and 
his  claim  would  be  diminished  under  the  new  law.  It  would 
seem,  however,  that  it  is  the  debtor's  decease  which  ascertains 
the  right  of  a  creditor  to  a  dividend  of  the  assets,  and  that  the 
contract  is  governed  by  that  point  of  time,  and  not  by  the  time 
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of  contracting  the  debt.    The  provision  is  a  future  one,  operat- 
ing prospectively,  and  not  affecting  an  antecedent  right. 

The  rule  of  distribution  is  the  remedy  furnished  by  the  law, 
on  the  occurrence  of  uncertain  and  subsequent  events,  namely 
the  death  of  the  party  without  payment,  and  the  incapacity  of 
his  estate  to  discharge  his  debts.     In  such  case  the  law  steps 
in  to  provide  a  rule,  founded  either  on  principles  of  equity  or 
public  policy,  which  the  legislature  both  of  the  province  and 
state,  have  been  in  the  habit  of  changing  from  time  to  time, 
according  to  the  change  of  circumstances.     Latterly  many  of 
the  distinctions  founded  on  the  forms  of   contracting  debts, 
such  as  the  employment  of  seals,  or  securing  them  by  matter 
of  record,  have  been  thought  not  justly  to  entitle  a  party  to  a 
preference  over  a  simple  contract  debt;   and  an  approach  has 
been  made  to  equality  as  the  highest  equity.     What  code  of 
laws  is  applicable  to  the  debtor's  estate,  has  always  been  con- 
sidered as  ascertained  by  his  death;  that  determines  his  dom- 
icile.    Till  then  he  may  change  his  residence,  and  introduce  a 
new  code  without  any  regard  to  the  time  of  contracting  the 
debts.     Besides,  it  is  right  and  convenient  that  the  rule  for 
settling  decedents'  estates,  should  be  certain  and  uniform;  but 
if  the  existence  of  a  single  judgment  during  the  life-time  of 
the  debtor  would  be  sufficient  to  coerce  the  application  of  a 
former  code,  notwithstanding  he  might  die  many  years  after- 
wards, the  rule  would  be  uncertain,  depending  on  the  will  of 
the  debtor  and  one  creditor,  although  all  the  other  debts  were 
subsequent.     There  might  be  two  different  rules  of  distribu- 
tioUy  applicable  to  cases  essentially  the  same.     The  only  event 
that  can  be  considered  as  vesting  any  specific  right  or  interest 
in  the  creditor,  is  the  debtor's  death.    His  insolvency  is  then 
ascertained;   the  consequences  of    the  contract  are  consum- 
mated; the  proportion  has  become  a  fixed  and  determined  in- 
terest, and  can  not  be  divested.     Before  that  time  it  is  but  a 
future  and  contingent  right.     In  the  case  of  GommonweaUh  v. 
Lewis,  6  Binn.  266,  Chief  Justice  Tilghman  states  the  difference 
between  the  two  cases:  "  A  general  creditor  has  no  right  to  any 
particular  part  of  the  estate  of  his  debtor.     If  he  wants  to  be 
secure,  he  should  obtain  a  conveyance,  or  some  kind  of  lien. 
A  law  which  should  deprive  him  of  the  benefit  of  a  conveyance 
or  lien  by  exposl/aclo  operations,  would  be  most  unjust;  but  a 
man  who  trusts  to  the  general  credit  of  his  debtor,  has  no  right 
to  complain,  if,  in  case  of  deficiency  of  assets,  he  loses  his 
debt  in  consequence  of  a  law  intended  to  operate  for  the  pub- 
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lio  benefit/'  In  the  present  case,  the  assets  are  personal:  the 
appellant's  judgment  was  no  lien  upon  them  at  the  passage  of 
the  law,  or  when  it  commenced  its  operation. 

We  are  therefore  of  opinion,  that  the  distinction  made  hy 
the  legislature  was  not  an  infringement  of  the  constitutional 
provisions  referred  to. 

Decree  afiirmed. 


Statutes  Impairing  Vestbd  Rights  or  the  Obuoation  of  Contracts. — 
For  an  extended  discusdon  of  this  subject,  see  the  note  to  Ooshen  ▼.  Staning- 
<<m,  10  Am.  Dec.  134.  As  to  the  validity  of  state  Uws  providing  for  the  dis- 
charge of  insolvent  debtors,  see  Smith  v.  Smith,  3  Id.  410,  and  note;  Blan' 
chard  v.  RuneU^  7  Id.  106;  Vanuxem  v.  Hadehursta,  Id.  682,  and  note; 
SmWiV.  Mead,  8  Id.  183;  MaUter  v.  Busfi,  Id.  313;  Hicks  v.  IlotcUaas,  11 
Id.  472;  Smith  v.  Paraona,  13  Id.  608;  Notion  v.  Cook,  23  Id.  342  and  note;. 
Frey  v.  Kirk,  Id.  581  and  note.  As  to  the  validity  of  statutes  relating  to 
various  other  subjects,  and  assailed  on  the  ground  of  their  impairifig  the  obli- 
gation of  contracts,  see  Trustees^  qf  the  University  v.  Foy,  3  Id.  672;  Jones  v. 
Crittenden,  6  Id.  531  and  note;  Johnaon  v.  Duncan,  Id.  675;  Starr  v.  Robin* 
son.  Id.  732;  King  v.  Dedham  Bank,  8  Id.  112;  Lewis  v.  Brackenridge,  12  Id. 
228;  Coks  v.  County  qf  Madison,  Id.  161;  Baily  v.  Oentry,  13  Id.  484  and 
note;  Tovonsend  v.  Toumsend,  14  Id.  722  and  note;  Barnet  v.  Bamet,  16  Id. 
616;  Tate  v.  StooUsfoos,  Id.  546;  Bleakney  v.  Farmers  and  Meehaudcif 
Batik,  17  Id.  635;  January  v.  January,  18  Id.  211;  Bowdoinham  v.  Bieh- 
mond,  19  Id.  197;  Tolen  v.  Tolen,  21  Id.  742;  Aldridge  v.  TuKwMa  etc  B. 
B.  Co,,  23  Id.  307;  Trustees  of  New  Gloucester  School  Fund  v.  Bradbury,  2t 
Id.  515;  Derby  Turnpike  Co.  v.  Parks,  27  Id.  700. 


WORRALL   V.   RhOADS. 

[9  Wbastom,  427.] 

Grant  of  a  Right  of  Wat  will  bb  Presumed  from  an  onintermpted  enjoy* 

uient  thereof  for  twenty-one  years. 
Such  Pbbsumftion  Applies  to  a  Wat  over  Uninclosed  Land,  whether 

clear  or  woodland. 

Ebbob  to  the  common  pleas  of  Delaware  county,  in  an  action 
on  the  case  for  obstructing  a  right  of  way.  Verdict  for  the  de- 
fendant. The  plaintiff  brought  this  writ,  alleging  error  in  cer* 
tain  instructions  given  by  the  court,  and  in  the  refusal  of  in- 
structions asked  by  the  plaintiff.  The  instructions  so  granted 
and  refused,  so  far  as  they  concern  the  question  decided  by  the 
supreme  court,  appear  from  the  opinion. 

Edwards,  for  the  plaintiff  in  error. 

Dick,  contra. 

By  Court,   Kennedy,  J.     The  only  question  presented  by 
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the  record  of  this  case,  in  which  the  president  judge  of  the 
court  below  can  for  a  moment  be  supposed  to  have  erred,  aiises 
out  of  his  instruction  to  the  jury  on  the  second  poiut  submitted 
by  the  plaintiff's  counsel.  By  this  point  the  counsel  requested 
the  court  to  charge  the  jury,  "  that  if  they  believed,  from  the 
evidence,  that  the  plaintiff,  or  the  occupiers  of  his  farm,  had 
used  a  way  uninterruptedly  upon  and  over  the  land  of  the  de- 
fendant for  more  than  twenty-one  years,  they  had  a  right  to 
presume  a  grant,  whether  the  ground  over  which  the  way  had 
been  used,  was  improved  or  unimproved  laud. "  To  this,  although 
his  honor,  the  president  judge  in  his  reply,  did  instruct  the 
jury,  that  **  such  possession  authorized  the  jury  to  presume 
a  grant  or  conveyance  of  some  sort  of  right  of  way,"  yet  he 
seems  to  have  neutralized  or  done  away  the  effect  of  it,  if  notta 
have  negatived  it  entirely  as  to  this  case,  by  saying  at  the  same 
time,  **  I  think  the  presumption  of  a  grant  may  be  weakened 
and  rebutted  by  the  nature  and  situation  of  the  land  over  which 
the  way  is  claimed,  for  I  can  not  believe,  that  the  mere  travel- 
ing of  a  neighbor  or  neighbors  in  one  track,  etc. ,  over  uninclosed 
commons  or  uninclosed  woodland,  even  for  twenty-one  years 
or  more,  ought  to  be  considered  as  the  adverse  enjoyment  of  an 
easement,  from  which  a  jury  should  be  bound  to  presume  a 
^aut,  etc.  Ar.d  unless  the  jury  in  this  case  are  bound  to  pre- 
sume a  grant  of  this  right  of  way,  which  in  our  opinion  they 
are  not,  the  plaintiff  has  no  right  to  recover." 

By  analogy  to  the  statute  of  limitations  of  21  Jac.  I.,  c.  16, 
relating  to  lands  in  England,  the  general  rule  established  on 
the  subject  is,  that  an  uninterrupted  enjoyment  of  such  an 
easement  as  is  claimed  here,  for  the  space  of  twenty  years,  un- 
answered and  unexplained,  affords  presumptive  evidence  of 
title:  CampbeU  v.  fPiZson,  3  East,  294;  2  Stark.  Ev.  914,  SihAm. 
ed.  And  though  this  presumption  may  be  repelled  by  evidence, 
which  accounts  for  the  possession  or  user,  without  resorting  to 
a  title,  by  grant  or  otherwise,  yet  I  am  not  aware  that,  before 
this  case,  it  was  ever  thought,  much  less  adjudicated,  that  the 
circumstance  of  the  land  being  uninclosed,  whether  clear  or 
woodland,  over  which  the  way  or  road  was  used  and  occupied 
for  the  space  of  twenty-one  years,  or  upwards,  was  sufficient  to 
repel  or  rebut  the  presumption.  It  can  not  be  pretended  that 
one  man  has  a  right  to  enter  or  pass,  even  for  a  single  occasion, 
upon  the  land  of  another,  without  some  authority,  either  of 
law  or  by  the  consent  of  the  latter,  notwithstanding  it  may  be 
elear  or  woodland  uninclosed.    And  certainly  much  less  can  it 
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be  claimed  that  he  has  a  right  to  do  so,  and  to  use  it  at  all  times 
and  continuously  for  all  purposes  as  his  right  of  way,  as  would 
eeem  to  have  been  the  case  here,  without  having  a  title  to  war- 
rant it.  **  The  land/*  says  the  author  of  the  Doctor  and  Student, 
diag.  1,  c.  8,  p.  30,  .**  of  every  man  is  in  the  law  inclosed  from 
other,  though  it  lie  in  the  open  field;  and  therefore,  if  a  man 
do  a  trespass  therein,  the  writ  shall  be  quare  clausamf regit." 

So  Mr.  Selwyn,  in  his  Nisi  Prius,  vol.  2,  tit.  Trespass,  p. 
481  (Wbeat.  ed.),  lays  it  down  that  **  the  land  of  every  owner 
or  occupier  is  inclosed  and  set  apart  from  that  of  his  neighbors, 
either  by  a  tangible  and  visible  fence,  as  one  field  is  separated 
from  other  by  a  hedge,  wall,  etc.,  or  by  an  ideal,  inyisible 
boundary,  existing  only  in  contemplation  of  law,  as  where  the 
land  of  one  man  adjoins  to  that  of  another  in  the  same  open 
or  common  field.  Hence  every  unwarrantable  entry  upon  the 
land  of  another  is  termed  a  trespass,  by  breaking  his  close." 
See  also  3  Bl.  Com.  209.  And  accordingly  it  was  held  by  the 
supreme  court  of  New  York  in  Wells  v.  Howell^  19  Johns.  385, 
where  the  defendant's  cattle  entered  the  uninclosed  field  of 
the  plaintiff,  and  destroyed  the  grass,  etc.,  that  the  defendant 
'was  liable  for  the  damages,  in  an  action  of  trespass.  For  the 
same  reason  it  is  not  justifiable  for  a  man  to  enter  the  iand  of 
another  with  his  cattle,  because  it  lies  open  to  the  highway: 
2  Roll.  Abr.  565, 1.  47;  6  Com.  Dig.,  tit.  Trespass,  D,  p.  383 
(Bone's  ed.)  An  action  of  trespass  also  lies  for  setting  the  end 
of  a  bridge  on  the  plaintiff's  soil,  though  a  public  highway: 
Ladey,  Shepherd,  2  Str.  1004;  or  for  erecting  a  stall  in  a  market, 
'without  a  license  from  the  owner:  Mayor  etc.  v.  Ward,  Id. 
1238;  S.  C/,  1  Wils.  107.  And  trespass  was  held  also  to  lie 
jtgainst  a  defendant,  who  was  owner  of  the  land,  and  a  ferry 
Tigbt  on  one  side  of  the  Monongahela  river  in  this  state,  for 
landing  his  passengers  on  the  land  of  the  plaintiff  on  the 
opposite  side,  though  on  a  public  highway:  Chess  y.  Manown^ 
Z  "Watts,  219;  see  also  Chambers  v.  Furry,  1  Yeates,  167,  and 
•Cooper  V.  Smith,  9  Serg.  &  B.  31  [11  Am.  Dec.  G58],  where  the 
fiame  principle  was  previously  settled  and  recognized. 

Now  according  to  the  principle  of  all  these  cases,  and  the 
authorities  cited,  there  seems  to  be  no  reason  for  making  any 
distinction  between  the  legal  effect  of  a  person's  occupying,  for 
the  ppace  of  twenty-one  years,  a  way  over  the  clear  land  of  an- 
other, which  is  inclosed  by  a  visible  fence,  and  his  clear  ot 
woodland  that  is  uninclosed,  or  inclosed  merely  by  an  ideal 
one.      For  all  are  considered  as  inclosed  by  the  law;  and  the 
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owner  is  entitled  to  be  protected  in  the  quiet,  exclusive,  and 
undisturbed  enjoyment  of  the  latter  description  of  land,  as 
much,  and  to  as  great  an  extent  as  in  that  of  the  former.  It  is 
therefore  obvious,  that  such  an  occupation  of  a  way  over  either, 
is  equally  opposed  to  the  absol  ute  right  and  dominion  of  the  owner 
over  his  land,  and  can  only  be  lawfully  exercised  by  another, 
either  as  a  matter  of  right,  under  a  grant  from  him,  or  by  leave 
or  favor.  But  in  the  absence  of  all  evidence  tending  to  show 
that  such  long-continued  use  of  the  way  may  be  referred  to  a 
license,  or  other  special  indulgence,  that  is  either  revocable  or 
terminable,  the  conclusion  is,  that  it  has  grown  out  of  a  grant 
by  the  owner  of  the  land;  and  has  been  exercised  under  a  title 
thus  derived;  the  law  favors  this  conclusion,  because  it  will  not 
presume  any  man's  act  to  be  illegal.  It  is  also  reasonable  to 
suppose  that  the  owner  of  the  land  would  not  have  acquiesced 
in  such  enjoyment  for  so  long  a  period,  when  it  was  his  interest 
to  have  interrupted  it,  unless  he  felt  conscious  that  the  party 
enjoying  it  had  a  right  and  a  title  to  it,  that  could  and  ought  not 
to  be  defeated.  And  beside,  seeing  it  can  work  no  prejudice  to 
any  one,  excepting  to  him  who  has  been  guilty  of  great  negli- 
gence, to  say  the  least  of  it,  public  policy  and  convenience  re- 
quire that  this  presumption  should  be  made,  in  order  to  pro- 
mote the  public  peace,  and  quiet  men  in  their  possession: 
Eldridge  y.  KnoU,  Oowp.  215;  HiUary  y.  Waller,  12  Yes.  252. 
Now  from  the  evidence  here  it  is  abundantly  clear,  that  the 
plaintijflf,  and  those  under  whom  he  claimed,  had  been  in  the 
continued  and  uninterrupted  use  and  enjoyment  of  the  way, 
through  the  land  of  the  defendant,  for  a  period  greatly 
above  twenty-one  years,  not  much  short,  indeed,  if  anything,  of 
the  time  requisite  to  give  a  nght  by  prescription;  for  it  would 
seem  to  have  been  used  by  them  as  far  back,  and  beyond  the 
reach  of  the  oldest  witnesses  produced,  without  the  least 
title  of  evidence  being  given,  which  went  to  explain,  qualify, 
or  show  that  it  was  used  under  a  license,  or  as  a  matter  of 
favor,  or  otherwise  than  as  a  matter  of  right;  *'  and  therefore," 
as  Lord  Ellenborough  says  in  GampbeU  v.  Wilson,  3  East,  300, 
"  comea  to  the  common  case  of  adverse  enjoyment  of  a  way  for 
upwards  of  twenty-one  years,  without  anything  to  qualify  that 
Adverse  enjoyment." 

We  therefore  think,  that  the  court  erred  in  instructing  the 
jury  as  it  did;  and  instead  thereof,  that  it  ought  to  have  ad- 
vised them,  that  it  was  their  duty,  if  they  believed  the  evidence, 
of  which  there  could  be  no  doubt,  to  presume  a  grant  of  the 
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right  of  way  in  favor  of  the  plaintiff,  which  entitled  him  to  the 
uninterrupted  enjoyment  of  it  against  the  defendant. 

The  questions  involved  in  the  third  and  fourth  errors,  were 
not  made  in  the  court  below,  and  do  not  arise  ou  the  record, 
and  therefore  can  not  be  considered. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


PaxsnuFTiON  of  Gbant  of  Right  of  Wat. — An  easement  in  another's  land* 
it  seems,  oan  not  be  acquired  by  the  operation  of  the  statute  of  limitations: 
OorUlyou  v.  Van  Brundt,  3  Am.  Dec.  470;  Cooper  v.  SmiUi,  11  Id.  658.  Bat 
a  grant  of  snch  an  easement  may  be  presumed  from  a  continued  and  exclusive 
possession  and  enjoyment  with  the  acquiescence  of  the  owner,  for  the  statu- 
tory period:  Cooper  v.  Smith,  11  Id.  658  and  note.  Therefore  a  grant  of  « 
right  of  way  will  be  presumed  from  such  an  uninterrupted  enjoyment,  witii 
the  owner's  acquiescence,  for  twenty  years,  but  not  for  any  shorter  period  i 
QayeUy  v.  Bethfine,  7  Id.  188  and  note;  Hta  v.  Crothy,  13  Id.  448;  TurntnOl 
V,  Rwers,  15  Id.  622.  But  the  presumption  of  such  a  grant  may  be  rebutted 
by  showing  that  within  the  twenty  years  the  owner  plowed  tip  the  way  and 
declared  that  the  claimant  had  no  right  of  way:  Bartcer  v.  Clark,  17  Id.  42ft. 
To  establish  a  right  of  way  by  prescription,  it  must  be  shown  that  the  nae 
was  adverse  to  the  owner  of  the  soil:  Lawton  v.  Rivera,  13  Id.  741;  EotolaHd 
V.  Wol/e,  19  Id.  651.  That  an  uninterrupted  adverse  user  of  a  right  of  way 
for  twenty-one  years  or  more,  under  a  claim  of  right,  and  not  by  virtue  of  a 
mere  license,  affords  a  presumption  of  a  grant,  is  a  position  for  which  WorraU 
r.  Bhoad$  is  recognised  and  approved  as  an  authority  in  Eating  v.  WUUavHs^ 
10  Pa.  St.  128,  and  St^y  v.  Carpenter,  37  Id.  44.  So  where  the  way  is  over 
uninclosed  woodland:  BHmer  v.  Stuber,  20  Id.  464,  following  WorraU  ▼• 
Bhoada. 


Ball  v.  Slaok. 

[3  WBAKEOir,  606.] 

Ghaut  ob  Subvxt  Boundxd  on  a  Riveb  or  Cbbsk  in  this  state  extends 
to  the  river  or  creek,  and  except  in  the  case  of  large  navigable  streams, 
to  the  middle  of  the  creek,  and  no  other  person  oan  come  between  the 
grantee  and  the  stream  and  cut  him  off  from  it. 

CouBSKS  AKD  DISTANCES  ALONG  A  Stbbam  Betubned  as  the  line  of  a  grant 
or  survey,  are  to  be  disregarded  so  far  as  they  do  not  agree  with  the  line 
of  the  stream. 

Mouth  of  a  Cbeek  emptying  into  a  tide- water  stream  is  the  point  at  which 
it  discharges  its  waters  into  the  stream,  and  not  the  point  at  which  its 
current  is  stopped  by  tide- water,  and  is  the  same  at  high  as  at  low 
water.  Hence,  a  grant  described  as  beginning  at  the  mouth  of  such  a 
creek  begins  at  low -water  mark,  on  the  stream  into  which  it  empties, 
and  at  low-water  mark  on  such  creek. 

Land  between  High  and  Low-wateb  Mark.— The  right  to  land  between 
low  water  and  ordinary  high  water  on  a  stream  in  which  the  tide  ebbt 
and  flows,  is  in  the  owner  of  the  adjacent  fast  land  as  against  an  in« 
trader,  subject  to  the  use  of  it  by  the  public  as  a  common  highway. 
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•PosussiOK  OF  THE  Fast  Jjasd  is  possession  of  the  flats  i^  sach  a  case,  and 
ia  not  intermpted  by  the  passage  of  boats  and  other  craft  over  the  flats 
at  high  water. 

.BiOBT  TO  Build  Wharf  below  Hioh-wateb  Marx. — A  third  person  has 
no  right  to  erect  a  wharf  on  the  land  below  high-water  mark  on  a  tide- 
water stream,  or  on  a  creeL  emptying  v^*m  it,  without  the  permission  of 
the  owner  of  the  adjacent  fast  land. 

£HiiTiNa  OF  Mouth  of  Creek  which  is  Beoikninq  Point. — Where  the 
month  of  a  creek,  which  is  the  beginning  point  of  a  grant  bounded  on 
one  side  by  snch  stream,  shifts  gradnally,  owing  to  the  action  of  the 
creek  and  the  stream  into  which  it  empties,  the  change  operates  to  the 
gain  or  loss  of  the  parties  on  the  respectiye  sides  of  the  creek;  but  if  it 
la  occasioned  by  the  act  of  one  of  the  parties,  the  other  party  is  not  in- 
jured thereby. 

Tbbbpass  quare  clatisum  fregerunL  The  question  was  as  to 
the  right  of  the  defendants  to  erect  a  certain  wharf  on  the  flats 
on  the  northern  bank  of  Gunner's  creek,  near  the  mouth 
thereof,  below  the  point  where  the  current  of  the  creek  ia 
stopped  by  tide-water  from  the  Delaware  river,  into  which  it  dis- 
charges  its  waters.  The  description  of  the  land  contained  in 
the  original  grant  to  one  Gunner  Bambo,  under  which  the 
plaintiffs  claim  the  locua  in  quo^  is  sufiSciently  stated  in  the 
opinion,  as  also  the  description  of  the  land  contained  in  a  sub- 
sequent conyeyance  from  Anthony  Palmer  to  the  ancestors  of 
the  plaintiffs.  The  defendants  claimed,  through  mesne  convey- 
ances,  under  a  conyeyance  from  Anthony  Palmer,  dated  May 
16,  1744,  which  described  the  premises  conveyed  as  follows: 
*'  A  certain  lot  or  piece  of  land,  situate  in  Kensington,  in  the 
township  of  the  Northern  Liberties,  and  county  of  Philadel- 
phia, containing  in  breadth,  on  Queen  street,  or  the  road  to 
Point-no-Point,  seventy  feet;  and  extending  in  depth  from  the 
said  road,  down  to  low-water  mark  of  the  Delaware  river; 
bounded  south-westward  by  John  George  Bees'  lot,  north- 
westward by  said  Queen  street,  north-eastward  by  land  of 
William  SLippen,  and  south-eastward  by  the  river  Delaware." 
This  lot  adjoined  the  plaintiffs'  on  the  soath.  The  north  line 
of  it  was  north  of  the  poiut  where  Gunner's  creek,  at  low  water, 
empties  its  waters  into  the  Delaware,  if  the  lot  should  be  con- 
tinned  between  parallel  lines  to  low-wuter  mark.  The  defend- 
ants procured  a  license  from  the  board  of  wardens,  in  1829,  for 
the  erection  of  the  wharf  in  question.  It  seemed  that  the  wharf 
was  erected  on  the  flats  between  the  plaintiffs'  fast  land  and 
Gunner's  creek.  There  was  an  agreement  by  counsel,  that  the 
verdict  should  be  for  the  defendants,  under  the  instruction  of 
the  court  that  the  plaintiffs'  title  commenced  at  high-water 
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mark  on  the  fast  land,  without  prejudice  to  the  rights  of  either- 
party^  or  inferenoe  from  the  finding  of  a  jury;  the  court  to  have* 
the  power,  on  the  judge's  report  of  the  evidence,  to  decide  anj 
question  of  fact,  or  to  order  a  new  trial;  and  all  other  questions- 
of  law  to  be  considered  as  reserved.  Some  additional  facts  are 
stated  in  the  opinion.  A  great  mass  of  parol  testimony  wa» 
introduced  on  both  sides,  but  it  is  not  necessary  that  it  should, 
be  stated,  as  the  points  decided  by  the  supreme  court  are  suffi- 
ciently clear  without  it. 

C.  and  J,  B.  IngersoU^  for  the  plaintiffs. 

Scott  and  Sergeanty  for  the  defendants. 

By  Court,  Huston,  J.  This  was  an  action  of  trespass;  and 
the  cause  turned  on  the  construction  of  the  grant  or  grants, 
under  which  the  plaintiffs  claimed;  for  if  the  right  to  the  loeua 
in  quo  was  in  the  plaintiffs,  the  defendants  were  wrong-doers. 

At  the  opening  of  the  case  I  was  disappointed,  in  that  a  more 
careful  search  for  original  papers  had  not  been  made  in  the 
land  office,  and  for  the  deed  from  Gunner  Bambo  to  Major 
George  Lillington,  and  other  deeds  from  that  time  down. 
Those  papers  might,  and  I  still  suppose  would  have  put  at  rest 
all  the  disputed  facts  in  this  cause. 

We  must,  however,  decide  on  what  is  before  us;  and  when 
the  cause  comes  again  before  a  court,  if  there  is  other  evi- 
dence,  they  must  decide  on  that.  The  last  part  of  my  remark 
will  not  be  disputed;  but  long  experience  has  taught  me  that 
where  a  new  trial  is  granted  by  this  court,  the  cause  goes  back 
with  a  heavy  weight  in  one  of  the  scales,  and  it  is  always  as- 
serted, and  sometimes  believed,  that  a  different  result  can  not 
be  given  to  the  cause,  without  disrespect  to  this  court:  whereaa 
in  truth  every  original  title  may,  by  long  use,  by  long  neglect, 
by  long  intrusion  of  others,  or  by  many  other  matters,  be- 
limited  or  extended,  especially  where  the  boundaries  are  in  any 
degree  vague;  and  in  all  new  trials  it  is  possible,  there  may  be^ 
a  different  finding  of  the  facts,  and  different  evidence  from  that 
at  first  adduced. 

The  original  grant  under  which  the  plaintiffs  claim,  as  ex- 
hibited to  us,  in  what  I  suppose  to  be  what  is  since  called  a 
warrant  of  acceptance,  is  in  these  words:  '*  The  first  piece  of 
land  beginneth  at  the  mouth  of  Gunner's  creek;  from  thence  run- 
ning up  the  several  courses  of  Delaware  river  to  a  corner  poet  of 
Peter  Nelson's  land;  then  north  sixteen  degrees  west  by  said  Nel- 
son's landy  one  hundred  and  ten  perches  to  a  comer  white  oak 
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atanding  near  unto  the  above  said  Gunner's  creek;  from  thence 
following  down  the  seyeral  water-courses  thereof  to  the  place  of 
banning;  being  fifty-four  acres  of  land,  swamp  and  cripple." 
Th4»  grant  is  to  Gunner  Bambo,  old  renter.  I  need  not  recite 
the  course,  etc.,  of  the  other  parcels  granted;  the  one  of  them 
is  of  swamp,  meadow,  and  cripple,  between  Nelson's  fast  land 
and  the  Delaware.  This  land  granted  to  Bambo,  and  other  ad- 
joining land,  had  become  the  property  of  Anthony  Palmer,  who 
on  the  twenty-first  of  March,  1728,  granted  to  the  ancestors  of 
the  plaintiff  six  hundred  and  seventy-six  acres,  besides  the  flats 
thereto  belouging.  The  description  is:  **  Beginning  at  the 
mouth  of  Gunner's  creek  and  running  up  said  creek  on  the 
several  courses  thereof  two  hundred  and  ninety-one  perches  to  a 
line  of  Bobert  Bawle's  land;"  it  then  gives  the  courses  and  dis- 
tances, and  corners  and  names  of  those  on  whom  it  bounds  till 
it  strikes  another  creek;  "  thence  down  the  same  two  hundred 
and  forty-seven  perches  to  the  river  Delaware;  thence  down 
the  said  river  five  hundred  and  seventy- two  perches  to  the  be- 
ginning." 

The  proof  is,  that  the  tide  went  up  Gunner's  run  a  mile  or 
more;  and  on  the  twenty-fourth  of  February,  1770,  an  act  of  as* 
aembly  was  passed,  authorizing  the  owners  to  protect  the  low 
lands  on  this  creek  from  being  overflowed,  by  a  dyke  or  bank, 
and  a  sluice  or  sluices  in  it. 

If  there  is  any  point  settled  in  Pennsylvania  relating  to  land 
titles,  it  is  that  where  a  grant  or  survey  is  bounded  on  a  river 
or  creek,  it  extends  to  that  river  or  creek,  and  except  in  the 
case  of  large  navigable  streams,  extends  to  ^he  middle  of  the 
ereek;  and  whatever  may  have  been  or  may  be  imagined  in  this 
vicinity,  I  think  that  where  a  man's  grant  or  his  survey  calls  for 
a  creek  or  river,  no  lawyer  of  any  reputation  would  contend 
that  another  could  come  between  him  and  tbe  creek  or  river, 
and  cut  him  off  from  it;  and  where  the  courses  and  distances 
on  the  creek  or  river  are  given,  and  on  examination  it  is  found, 
they  do  not  closely  follow  the  stream,  it  does  not  alter  the  case. 
A  surveyor  can  not  run  a  curve  line  with  his  compass;  and 
courses  and  distances  may  have  been  taken  incorrectly;  or  an 
error  may  have  been  made  in  making  out  the  return  of  survey; 
but  if  a  creek  is  returned  as  the  line,  there  can  be  no  mistake 
as  to  it;  it  is  the  line;  and  courses  and  distances  along  it  are 
disregarded. 

I  do  not  understand  that  in  this  case  these  principles  have 
been  denied  or  controverted.    The  contest  is  not  whether  the 


282  Ball  t;.  Slack.  [Penn. 

plaintiffs'  right  extended  to  Gunner's  run;  but  where  Gunner's 
run  or  the  mouth  of  Gunner's  run  is;  and  this  again  is  sub- 
divided. 

I  shall  not  examine  the  doctrines  and  cases  of  construction 
of  grants,  for  the  cardinal  one  supersedes  inquiry  as  to  the  rest. 
I  meau  that  every  grant  is  to  be  construed  according  to  the  in- 
tention of  the  parties.  The  grant  is  to  begin  at  the  mouth  of 
Gunner's  run  and  to  extend  up  it  by  its  several  courses:  there 
is  no  ambiguity  in  this;  if  there  had  been,  universal  usage  and 
uniform  decision  have  affixed  the  meaning. 

The  mouth  of  Gunner's  creek  must  mean  the  place  where  it 
discharges  its  waters  into  the  Delaware;  if  it  meant  the  point 
beyond  which  the  tide  did  not  stop  its  current,  or  swell  beyond 
its  bank,  then  the  mouth  was  a  nule  from  the  spot  in  dispute; 
which  is  not  pretended.  But  it  is  contended  that  this  grant 
means,  "  beginning  at  high- water  mark  above  the  mouth  of 
Gunner's  run;"  but  this  would  be  a  different  grant,  and  as  high- 
water  mark  for  a  mile  up  the  creek  was  different  from  the  chan- 
nel of  the  creek  at  low  water,  this  construction  would  cut 
Bambo  from  this  creek;  he  would  touch  it  nowhere;  and  be- 
sides, what  meaning  must  we  give  to  the  words,  fifty-four  acres 
of  land,  swamp  and  cripple  ? 

It  is  contended,  that  fiats  are  different  from  swamp  and  crip- 
ple; it  may  be  so;  since  this  grant,  however,  we  have  proof  that 
more  than  one  range  of  timber  and  board-raft  have  lain  at  high 
tide  and  low  tide  on  what  are  now  called  fiats;  and  a  hundred 
small  craft  have  been  passing  over  these  fiats  daily;  and  it  is 
possible  that  vegetation  extended  at  one  time  much  nearer  the 
low-water  mark  of  the  river  and  creek  than  it  now  does.  I 
shall  suppose,  however,  that  in  this  respect,  the  appearance  was 
always  what  it  now  is. 

We  then  come  to  the  question,  what  right  has  the  owner  of 
land  adjoining  and  bounded  by  the  Delaware  or  Schuylkill,  to 
the  ground  over  which  the  tide  runs  every  day,  and  which  is 
left  free  from  water  every  day  ?  This,  if  it  is  still  a  question,  is 
an  important  question.  The  general  proposition,  that  the 
owner  bas  a  right,  restricted  by  the  fact,  that  the  river  is  a 
highway,  does  not  seem  to  be  denied;  for  the  defendant  showed 
a  deed  for  the  fiats  between  his  fast  land  and  low  water,  and 
claims  to  low  water  by  that  deed,  and  puts  his  right  to  go  be* 
yond  low  water,  on  permission  of  the  wardens. 

It  seems  to  me,  that  writers  and  courts  from  Sir  Matthew 
Hale  to  this  time,  agree  on  this  subject;  different  cases  havt 
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brought  the  question  in  difTerent  shapes  hefore  courts.  It 
fleezns  agreed,  that  between  low  water  and  ordinary  high  water 
of  the  ocean,  and  wherever  the  tide  ebbs  and  flows,  is  part  of 
the  common  highway,  over  which  all  citizens  and  aliens  may 
flail.  In  England,  this  is  said  to  be  vested  in  the  king;  here  it 
is  in  tbe  state.  There  and  here,  oiiginally,  goods  might  be 
landed  anywhere,  on  permission  from  the  owner  of  the  adja- 
cent lands;  now  in  both  countries,  on  account  of  revenue,  ports 
of  entry  are  established,  at  which  alone  certain  goods  can  be 
legally  landed,  except  in  case  of  storm  or  distress. 

There  and  here  the  government  have  ezqrcised  the  right  of 
building  wharves,  etc.,  for  the  improvement  and  convenience  of 
trade,  on  the  intermediate  space  between  high  and  low  tide, 
and  beyond  low  tide;  but  I  know  of  no  instance,  either  in  that 
country  or  this,  where  it  has  been  held  that  oDe  man  can,  of  his 
own  right'  or  by  the  permission  of  any  officer  of  government, 
build  a  wharf  on  the  property  of  his  neighbor.  I  do  not  say 
anything  of  acts  of  the  legislature,  for  the  improvement  of  a 
city  or  port,  where,  if  the  owner  refuses,  certain  persons  may 
erect  for  him,  and  charge  him  with  the  expense;  such  or  simi- 
lar laws  have  been;  I  am  not  speaking  of  such  cases. 

Our  acts  of  assembly  would  seem  to  have  recognized  the 
right,  of  the  owner  to  erect  wharves  down  to  low-water  mark. 
The  act  of  the  seventh  of  February,  1818,  is  supposed  to  have 
limited  this,  and  to  have  required  the  sanction  of  the  wardens 
even  for  this.  I  do  not  consider  it  necessary  to  discuss  this 
point;  at  all  events,  the  person  applying  must  show  a  right  to 
the  place  to  the  wardens;  but  their  permission  is  not  evidence 
that  he  has  a  valid  right;  they  have  no  power  to  cite  parties  or 
try  titles;  but  it  shows,  that  none  could  lawfully  build  a  wharf, 
but  he  who  had  a  right  to  the  place  where  it  is  built. 

We  come  back  to  the  question,  was  the  land  where  this  wharf 
is  erected,  the  property  of  the  plaintiff?  A  good  deal  was  said 
about  the  right  of  fishing  beiDg  limited  to  a  right-angle  line 
from  the  shore.  The  act  of  1809,  section  10,  provides,  *'  that 
if  any  person  or  persons  whatever  shall  cast  or  lay  out  any 
seine  or  net  into  the  river  Delaware,  within  the  jurisdiction  of 
this  state,  beyond  the  right  angle  of  the  shore,  and  where  his 
line  strikes  the  river  at  low- water  mark,  in  going  out,  or  suffer 
it  to  swing  beyond  the  right  angle  of  the  shore  of  the  river, 
and  where  his  line  strikes  it  at  the  water  murk  coming  in,"  etc. 
Tbe  act  of  1785,  iu  the  sixth  section,  sajs:  "  Where  two  live  ad* 
joining  each  other  on  the  same  side,  each  shall  have  the  right 
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of  fishing  opposite  his  own  land;  the  position  of  which  pool  i 
to  be  by  continuing  the  course  of  the  division  line  or  lines  of 
the  persons  next  adjacent."  This  act  relates  to  the  Sehujlkili. 
There  is  nothing  in  these  acts  in  favor  of  the  defendants;  aud 
the}"  show  the  understanding  of  the  legislature,  that  the  owner 
of  the  fast  land  had  a  right  between  high  and  low-water  mark; 
the  extent  of  which  on  the  river,  was  to  be  ascertained  by  cou> 
tinning  the  lines  of  his  land  which  came  to  the  bank  of  the  fasfc 
land.  The  line  of  the  plaintiff  is  Gunner's  creek.  Gunner's 
creek  is  where  the  water  of  that  creek  flows,  when  the  tide 
permits  it  to  flow;  and  the  mouth  of  Gunner's  creek  is  where  it 
flows  into  the  Delaware,  when  the  tide  permits  it  to  flow;  and 
is  the  same  at  high  water  as  at  low  water. 

As  to  the  possession  of  the  plaintiff:  possession  of  the  inclosed 
land  is  possession  of  the  flats.  That  rafts  and  boats  at  high 
water,  passed  over  the  flats,  amounts  to  nothing.  The  right  of 
the  plaintiff  was  subject  to  this  right  in  the  public  at  high 
water;  but  this  right  of  the  public  to  sail  over  the  flats  in  high 
water,  is  totally  different  from  the  right  of  an  individual  to 
erect  a  wharf,  and  keep  possession  for  his  own  emolument,  at 
all  states  of  water. 

There  were  two  papers  offered;  one  was  what  was  called 
Lewis  Evans'  plot  of  the  Palmer  estate,  on  the  opposite  side 
of  Gunner's  creek.  I  do  not  say  that  in  no  case  can  a  draft  of 
adjoining  lands,  though  not  in  the  land  office,  be  given  in  evi- 
dence in  a  contest  about  the  extent  and  boundary  of  adjoining 
land.  This  purports  to  be  a  solemn  partition  of  land  by  heirs, 
accompanied  by  a  draft;  but  it  does  not  extend  as  an  act  of  the 
parties,  to  Gunner's  creek;  the  south-west  side  of  Gunner's 
creek  from  the  road,  and  for  some  distance  down  the  road, 
was  not  included  in  the  partition  then  made;  it  is  stated 
to  be  the  property  of  Dr.  Shippen,  in  fee.  The  sur- 
veyor ascertained  the  lines  of  it,  where  it  adjoined  the 
lands  of  Palmer's  heirs;  though  his  doing  so  would  not  bind 
Dr.  Sbippen;  much  less  can  the  courses  and  situation  of  the 
creek  and  river,  at  a  distance  from  the  Palmer  estate,  affect  the 
plaintiff.  There  is  no  presumption  that  the  creek  and  river 
were  laid  down  from  actual  survey.  His  duty  did  not  require 
him  to  survey  them.  And  if  it  had  been  observed  that  the  land 
Boutb-west  of  the  creek  had  not  been  the  subject  of  partition, 
and  that  no  courses  and  distances  were  set  down  along  that 
part  of  the  creek  or  the  river,  I  think  it  would  not  have  been 
admitted. 
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The  paper  in  the  handwriting  of  John  Lukens  was  also  ad- 
mitted. It  is  thus:  "Sixteenth  March,  1773,  being  called 
upon  to  go  in  company  with  Hugh  Roberts,  Joseph  Fox,  and 
Charles  West,  to  the  bridge  over  Gunner's  run  or  creek,  on  the 
road  to'  Point-no-Poiut,  and  after  placing  a  surveying  instru- 
ment over  where  they  said  the  middle  of  the  creek  formerly 
was,  they  set  the  course  to  the  place  they  said  the  creek's 
mouth  at  low-water  mark  was.  The  same  was  found  to  be  S. 
7^  E.  from  the  same  station  the  chimney  of  Marmaduke  Coop- 
er's new  house  bears,  S.  15^  E.,  and  the  steeple  of  Christ  church 
bears  S.  iSP  45'  W.  Carefully  examined,"  etc.  The  acts, 
and  in  some  cases  the  declarations,  of  a  surveyor,  when  exe- 
cuting a  warrant,  are  evidence:  but  after  a  survey  has  been 
executed  and  returned,  neither  his  acts  nor  declarations  can 
affect  the  right  of  the*  owner.  But  the  objection  to  this  paper 
is,  in  addition  to  what  I  have  said,  that  we  don't  know  the 
gentlemen  named;  we  don't  know,  and  nothing  in  this  case 
raises  even  a  presumption,  that  either  of  them  had  any  interest 
in  the  lands,  even  near  this  spot.  The  mouth  of  the  creek  is 
taken  from  their  inforo^ation;  John  Lukens  doesn't  pretend  that 
he  saw  it.  Now  it  will  not  do  that  a  title  shall  depend  on  the 
parol  declarations  and  unofficial  acts  of  any  men,  however 
respectable  they  may  have  been.  The  law  for  embanking  out 
the  tide  had  passed  in  1770,  and  it  is  probable  they  met  to 
settle  something,  or  some  right  up  the  creek. 

The  case  of  Blundell  v.  GoUerelV  decides  that  although  the 
king  or  the  public  may  sail  over  land  covered  by  the  tide  when 
up,  yet  the  owner  of  the  adjacent  fast  land  can  support  trespass 
against  one  entering  on  and  exercising  acts  of  ownership,  at 
low  water.  And  it  must  be  so;  if  wharves  can  be  erected  be- 
tween a  man  and  the  river,  why  not  houses?  And  if  he  has  no 
remedy,  a  stranger  or  strangers  may  come  between  him  aud  the 
river,  and  make  his  farm  what  is  called  a  dry-land  farm;  he 
may  have  no  place  at  which  to  water  his  cattle.  We  are  then 
of  opinion  the  plaintiff  has  a  right  to  the  run  and  to  half  of  the 
run:  if  the  boundary  of  the  run  on  his  side  is  flats  covered  with 
water  at  high  tide,  still  he  has  such  right  to  and  interest  as  that 
no  person  can  come  between  him  and  the  run,  or  erect  a  wharf 
or  anything  else  on  the  plaintiff's  side  of  the  run;  and  that  this 
right  extends  to  the  river  at  low-water  mark,  and  to  the  mouth 
of  the  creek  at  low-water  mark. 

There  is  some  contrariety  in  the  testimony  as  to  where  the 

1.  BkmdeUy.  CaUeraU,  6  Darn,  k  Aid.  268. 
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mouth  of  the  run  was,  aud  where  it  is:  if  it  is  different  from 
what  it  was,  if  this  change  has  been  gradual,  and  arising  from 
the  creek  and  river  solely,  the  alteration  is  the  gain  or  loss  ot 
the  different  owners  on  different  sides;  but  if  it  has  been  occa* 
sioned  by  the  acts  of  the  parties,  the  act  of  one  party  shall  not 
injure  the  other.  We  hear  of  a  dam  on  a  creek  breaking,  of 
the  channel  of  the  creek  having  at  that  time  been  obstructed 
by  loaded  arks  lying  in  it  or  sunk  in  it,  and  that  this  forced  the 
curreut  across  the  plaintiff's  flats  and  wore  a  channel  above 
the  former  mouth  of  the  creek;  if  this  were  so,  it  will  not  alter 
the  right  of  the  plaintiff;  we  are  told  the  wharf  is  built  so  as  to 
obstruct  half  the  channel  of  Gunner's  creek,  and  that  above  the 
wharf  material  was  taken  to  fill  the  wharf,  and  that  thus  part  of 
the  present  outlet  of  the  creek  is  above  and  part  below  the 
wharf;  if  this  be  so,  and  the  change  was  the  consequence  of 
acts  done  by  the  defendants,  this  will  not  alter  the  right,  nor 
give  to  one  or  take  from  the  other.  With  these  observations 
we  leave  it:  if  the  defendants  please  they  may  have  a  new  trial 
as  to  where  the  mouth  of  Gunner's  creek  was  and  is,  and  if 
there  is  any  change,  how  it  was  produced. 


Wates-goubse  as  Boundaby. — ^The  subject  of  navigable  riven  as  bounds 
aries,  and  of  the  ownership  of  the  shore  between  high  and  low-water  mark, 
is  discossed  at  considerable  length  in  the  note  to  Arnold  v.  Mundy^  10  Am. 
Dec.  356.  See  also  Caraon  v.  /?2azer,  4  Id.  463;  Starer  v.  Freeman,  Id.  155 
and  note;  Browne  v.  Kennedy,  9  Id.  503;  Hooker  y.  Cummings,  1 1  Id.  249; 
Hx  parte  Jennings,  16  Id.  447;  Lansing  v.  Stnithf  21  Id.  89;  Chapman  v. 
Kimball,  Id.  707;  Barker  v.  Bates,  23  Id.  678  and  note.  As  to  the  extent 
of  grants  boonded  upon  non-nayigable  streams,  see  Home  v.  Richards,  2  Id. 
574;  Hooker  v.  Cummings,  11  Id.  249;  Ingraham  v.  WiUemaon,  16  Id.  342; 
Ex  parte  Jennings,  Id.  447  and  note.  The  principal  case  is  referred  to  is 
Gough  V.  Bell,  22  N.  J.  L.  (2  Zab.)  469;  BeU  v.  Qwigh,  23  Id.  677;  and 
Clemjent  v.  Burns,  43  N.  H.  618,  as  anthorizing  the  conclusion  that  in  Penn- 
sylvania a  grant  of  land  bounded  on  a  navigable  stream  extends  to  low- water 
mark.  This  is  disputed,  however,  in  McManus  v.  Carmicfiael,  3  Iowa,  34» 
where  it  is  said  that  there  has  been  a  general  misapprehension  of  the  Penn- 
sylvania decisions  on  this  point,  and  that  the  learned  American  editors  of 
Smith's  Leading  Gases  have  shared  in  this  misapprehension  in  their  citation  of 
Hart  v.  HiU,  I  VVhart.  124,  and  Ball  v.  Sl^ick,  as  authorities  for  the  doc- 
trine that  the  ownership  of  the  soil  extends  to  low-water  mark  in  such  cases 
in  that  state.  After  referring  to  Hart  v.  Hill  as  a  case  of  a  several  fishery, 
and  therefore  not  in  point.  Woodward,  J.,  who  delivered  the  opinion  in  JHe- 
Manus  v.  Carmtclioel,  said:  '*In  Ball  v.  Slack,  2  Whart.  508,  the  reporter*t 
abstract  says:  'Itseeius  that  the  owners  on  the  Delaware  and  Schuylkill 
have  a  right  to  the  land  between  high  and  low- water  mark,  subject,'  etc.  II 
may  be  doubted  whether  even  this  is  warranted  by  the  opinion,  but  admit- 
ting that  it  is,  the  law  there  is  distinctly  settled  to  the  contrary  in  Carwn  v. 
Blazer,  2  Binn.  475;  4  Am.  Dec.  463;  and  Shunk  v.  SehuylkiU  Naoigatiom  Co^ 
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14  Serg.  &  R.  71.  Many  inaccurate  expressions  have  been  nsed  in  the  cases 
in  that  state,  relating  to  fisheries,  which  have  led  to  confusion,  but  the  subject 
is  ranch  cleared  in  the  two  cases  above  cited."  The  doctrine  really  held  in 
Pennsylvania  is,  however,  substantially  in  accord  with  the  principal  case. 
It  is  that  a  riparian  owner  on  a  navigable  stream  takes  absolutely  to  h  igh- 
watv  mark,  with  a  qualified  right  to  low- water  mark;  that  is,  a  right  which 
is  limited  only  by  the  public  right  of  navi;Tation  over  it,  when  the  tide  is  full, 
and  of  improving  the  stream  as  a  highway:  Stover  v.  Jack,  60  Pa.  St.  343; 
Tinnicum  FtJsJunt/  Co.  v.  Carter,  61  Id.  30;  )VainwrigIU  v.  McCuUough,  63  Id. 
74;  Woo* I  v.  Appal,  Id.  221,  all  citmg  Ball  v.  Slack  as  an  authority  to  the 
same  effect.  It  is  cited  also  in  Coovert  v.  CConner,  8  Watts,  477,  to  the 
point  that  the  law  is  settled  in  Pennsylvania,  that  where  land  is  bounded  on 
a  river  or  creek  it  extends  to  the  river  or  creek,  and  if  not  navigable,  to  the 
thread  of  the  stream.  It  is  referred  to  also  in  Borough  of  Frankford  v. 
Lemug,  2  Phila.  409,  as  an  authority  for  the  doctrine,  that  where  the  mouth 
of  a  creek  shifts  gradually,  owing  to  natural  causes,  the  channel  shifts  with 
li»  but  it  is  otherwise  if  the  change  is  sudden,  resulting  from  a  flood  or  from 
an  obttmction  in  the  stream. 


Deceard  v.  Case. 

[5  Watts.  22.] 

PABnncR  MAT  Travsteb  the  Wholb  Stock  in  Trade  of  the  partnership 
bonaJUU  in  payment  of  debts  of  the  firm,  especially  where  his  copartner 
has  absoonded,  and  the  fact  that  the  assignment  is  nnder  seal  is  imma- 
terial. 

EkpijOTMKNT  of  ths  Partner  who  made  the  transfer,  and  the  resumption 
of  bnsinees  at  the  shop  formerly  occupied  by  the  firm,  if  not  a  part  of 
the  consideration  of  the  transfer  and  not  mala  fide,  will  not  render  such 
transfer  fraudulent  as  against  other  creditors  of  the  firm. 

Srbob  to  the  common  pleas  of  Perry  county,  in  an  action  of 
trespass  on  the  case  against  the  defendant  Deckard,  for  levying 
an  execution  on  certain  carriages,  wagons,  etc.  It  appeared 
that  the  property  had  formerly  belonged  to  Lowe  and  Mead, 
partners  in  the  wagon-making  business;  that  the  plaintiffs  and 
others,  having  judgments  against  the  firm,  caused  a  levy  to  be 
made  on  said  property  by  the  sheriff,  who  took  it  into  his  pos- 
session; that  Mead  having  absconded,  Lowe  agreed  with  cer- 
tain of  the  creditors  to  transfer  all  the  stock  in  trade  of  the  firm 
to  the  plaintiffs,  in  consideration  of  their  assuming  to  pay  cer- 
tain debts  of  the  firm,  including  those  for  which  the  levy  had 
been  made;  that  he  made  such  transfer  accordingly,  by  an 
assignment  under  seal,  and*  the  sheriff  thereupon  delivered  the 
property  to  the  plaintiffs,  who  rented  the  shop  formerly  occupied 
by  the  partners,  and  took  the  goods  back  there,  and  began  to 
earry  on  the  same  business,  employing  Lowe  as  one  of  their 
workmen;  that  about  fourteen  months  afterwards  another  credit- 
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or  of  Lowe  and  Mead,  having  obtained  execution  against  them, 
placed  it  in  the  defendants'  hands,  and  he,  having  been  indem- 
nified by  the  creditor,  levied  upon  the  goods.  The  court  below 
instructed  the  jury  that  the  fact  that  the  assignment  included 
the  Tvhole  stock  in  trade  of  the  partnership  and  was  under  seal, 
and  executed  by  only  one  of  the  partners,  did  not  render  it 
invalid,  but  that  if  the  jury  should  find  that  the  employment 
of  Lowe  was  a  part  of  the  consideration  of  the  transfer,  it  was 
fraudulent  and  void.  Verdict  and  judgment  for  the  plaintifb, 
which  the  defendant  brought  error  to  reverse. 

McKinney  and  Alexander ^  for  the  plaintiff  in  error. 

WaUs  and  Penrose,  for  the  defendants  in  error. 

By  Court,  Eooebs,  J.  It  is  a  general  principle  of  the  law  of 
partnership,  that  the  partners  are  bound  by  what  is  done  by 
each  other  in  the  course  of  the  partnership  business.  They  are 
considered  as  virtually  present  at  and  sanctioning  the  contracts 
they  singly  enter  into  in  the  course  of  trade;  and  each  is  vested 
with  authority  to  act  at  the  same  time  as  principal,  and  as  the 
authorized  agent  of  his  copartners.  Each  partner  reposes 
confidence  in  the  other,  and  by  the  act  of  enteriog  into  the 
partnership,  constitutes  him  his  general  agent  as  to  all  the 
partnership  business.  These  principles  are  established  for  the 
benefit  of  the  partners  themselves;  for  it  would  be  a  great  im- 
pediment to  commercial  dealings  if,  in  the  ordinary  transactions 
of  trade,  it  were  necessary  that  the  actual  consent  of  each  part- 
ner should  be  obtained;  or  that  it  should  be  required,  that  the 
transaction  should  be  really  for  the  benefit  of  the  firm.  When, 
therefore,  the  act  of  one  has  the  appearance  of  being  on  behalf 
of  the  firm,  it  is  considered  as  the  act  of  all.  Among  the  powers 
most  ordinarily  exercised  by  partners,  is  the  jus  disponendi,  or 
the  power  which  each  partner,  individually,  has  of  disposing  of 
the  joint  stock  or  merchandise.  But  it  is  contended  that  these 
powers  are  subject  to  certain  limitations;  and  on  the  authority 
of  Justice  Washington,  in  Pearpoini  and  I'Ord  v.  Oraham,  4 
Wash.  0.  C.  234,  it  is  said  to  admit  of  serious  doubt  whether 
one  partner  can,  without  the  consent  of  his  associates,  assign  the 
whole  of  the  partnership  effects  (otherwise  than  in  the  course  of 
the  trade  in  which  the  firm  is  engaged),  in  such  a  manner  as  to 
terminate  the  partnership .  Justice  Washington  inclines  to  take 
a  distinction  between  a  voluntary  act  of  a  partner,  and  those 
eases  where,  by  the  act  of  God,  or  by  the  operation  of  the  law. 
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the  partnership  is  ilissolved,  as  by  death  or  bankruptcy  ot  a 
partner. 

Bat  why  should  the  disposal  of  the  whole  stock  in  trade 
necessarily  dissolve  the  partnership  ?  The  transaction  may  be 
for  the  benefit  of  the  concern,  and  may  increase,  rather  than 
diminish  the  ability  of  the  firm  to  continue  their  business.  It 
is  admitted  he  can  sell  part  without  the  actual  consent  of  his 
associates,  and  the  policy  of  limiting  that  right  is  not  very  ap- 
parent, where  the  transaction  is  concluded  in  good  faith;  still 
less  in  a  case  like  the  present,  where  the  arrangement  is  most 
clearly  for  the  benefit  of  the  firm.  For  had  the  property  been 
aold  by  the  sheriff  in  its  unfinished  state,  it  would  have  been 
attended  with  the  sacrifice  of  the  interests  of  all  the  parties. 
Mead,  aware  that  the  property  had  been  taken  in  execution, 
abandoned  all  care  ot  it.  From  necessity,  then,  the  other  part- 
ner should  have  the  power  of  disposal,  in  payment  of  the  debts 
of  the  firm.  It  can  not,  with  any  propriety,  be  considered  as  a 
Tolnntary  act  of  disposition,  but  some  arrangement  was  required 
to  relieve  the  property  from  the  custody  of  the  sheriff.  But  is 
the  power  so  limited  as  that  one  partner  can  not  dispose  of  the 
whole  of  the  partnership  effects  ?  In  Fox  y.  navhury^  Cowp. 
445,  Lord  Mansfield  held,  that  each  partner  has  a  power  singly 
to  dispose  of  the  whole  of  the  partnership  effects.  The  au- 
thority is  implied  from  the  nature  of  the  business.  Justice 
Brainard,  in  4  Day,  430,'  expresses  the  opinion  that  one 
partner  has  the  absolute  power  of  disposing  of  the  whole.  And 
in  Harnson  v.  Story  etal.,6  Cranch,'  it  is  held,  that  one  partner 
may,  in  the  partnership  name,  assign  the  partnership  effects 
and  credits  in  trust  for  creditors  of  the  firm.  The  case  of  X>u- 
herse  ▼.  Legeon^  1  Desau.  Gh.  637,  would  seem  to  have  been 
put  on  the  ground  of  fraud,  and  certainly  the  transaction  must 
be  free  from  every  taint  of  fraud;  but  when  the  assignment  is 
hofna  fde^  I  can  not  doubt  the  power  of  one  partner  to  transfer 
the  whole,  as  well  as  a  part  of  the  partnership  effects.  Nor  do 
I  think  it  can  make  any  difference  in  passing  the  interests  of 
the  firm,  when  the  property  has  been  delivered,  whether  the 
instrument  of  transfer  be  under  seal  or  not.  The  assignment 
transfers  the  whole  right  of  the  firm,  and  not  merely  the  right 
of  Lowe.  It  purports  to  assign  the  whole  interest,  and  contains 
warranty  against  all  persons  whatsoever. 

There  is  no  ground  to  say,  that  there  was  fraud  in  the  con- 
tract.   The  fact  of  fraud  was  left  by  the  court  to  the  jury,  and 

Am.  Dm.  Yol.  XXX— 19 


290  Deokabd  v.  Case.  [Peniu 

they  have  fonnd  that  the  contract  was  bona  fide.  Nor  has  the 
plainti£F  in-error  a  just  cause  to  complain  of  the  charge  in  rehi- 
tion  to  legal  fraud.  At  the  time  of  the  agreement,  the  property 
had  been  severed  from  the  possession  of  the  debtor,  and  was 
afterwards  retransferred  to  the  premises  from  which  it  was 
taken. 

The  levy  was  made  upon  all  the  property  of  the  defendant: 
tfter  the  levy,  it  was  removed  to  an  adjoining  warehouse  and 
^eld  by  the  sheriff  in  custody  for  several  days;  and  when  so 
aeld,  the  contract  was  made  for  a  valuable  consideration.  The 
shop  to  which  the  property  was  retransferred  was  rented  by 
the  vendees;  it  was  under  their  superintendence  and  care;  they 
hired  the  workmen,  purchased  the  materials,  and  continued  th« 
direction  of  the  concern  for  fourteen  or  fifteen  months. 

There  is  nothing  in  all  this,  either  fraudulent  in  fact  or  for* 
bidden  by  the  policy  of  the  law.  Nor  will  the  fact  that  the 
plaintiff  employed  Lowe  as  a  journeyman,  affect  the  transao* 
tion,  unless  his  employment  was  a  part  of  the  consideration  of 
the  contract. 

Judgment  affirmed. 

Partner  has  Power  to  Sell  all  the  Goods  of  the  firm  withont  the  oon- 
•ent  of  hia  copartner:  Monday  v.  ffolden,  12  Am.  Dec  331.    So  an  assign- 
ment under  seal,  of  the  effects  of  the  firm,  by  one  or  more  of  the  partaen 
for  the  payment  of  the  firm  debts,  binds  the  rest:  Robinaon  ▼.  Crowder,  17  U. 
762.     Either  of  the  partners  before  the  dissolution  of  the  firm,  or  all  of  thev 
afterwards,  may  appropriate  the  partnership  funds  to  the  payment  of  one 
ereditor  in  preference  to  others.    But  on  the  dissolution  of  the  firm  by  the 
death  of  one  partner,  none  of  the  survivors  can,  'without  the  consent  of  the 
others,  assign  the  whole  interest  in  the  partnership  effects  to  trustees  for  the 
benefit  of  preferred  creditors;  and  as  to  whether  one  partner  can,  during  the 
existence  of  the  partnerahip,  assign  the  partnership  effects  in  the  name  of 
the  firm  for  the  benefit  of  a  preferred  creditor,  but  against  the  consent  of  h» 
oopartners,  qucere:  Egberts  v.  Wood,  24  Id.  236,  and  see  the  note  to  thai 
case.    That  one  partner  has  power  to  assign  and  transfer  the  whole  stock  of 
the  firm,  if  the  transaction  is  bona  Jide,  is  a  position  for  which  Deckard  v. 
C<ise  is  recognized  as  authority  in  Hennesay  v.  Western  Bank,  6  Watts  &  S. 
310;  Moddewell  v.  Keever,  8  Id.  64;   TapUy  v.  Butterfield,  1  Mete  619; 
Forbes  v.  Scannell,  13  Cal.  288;  Bowen  v.  Clark,  1  Biss.  134.     But  he  can  not 
convey  the  realty  of  the  firm,  either  by  assignment  or  deed,  nor  can  he  make 
any  written  or  verbal  contract  specifically  enforceable  against  his  copartners! 
Bufner  v.  McConnel,  17  HI.  217,  also  citing  the  principal  case. 

In  Bowen  v.  Clark,  1  Biss.  128,  it  is  held  that  an  assignment  with  prefer- 
ences by  two  members  of  a  firm,  in  the  absence  and  without  the  knowledge 
of  their  copartner,  who  had  previously  refused  to  give  any  preferences  to  any 
of  the  creditors,  was  not  valid  as  to  him.  In  Moddewell  r.  Keever,  8  Watta 
ft  S.  64,  Chief  Justice  Gibson,  while  conceding  that  "  perhaps  "  a  partner 
may  assign  the  whole  effects  of  the  firm,  as  laid  down  in  Deekard  t.  Ccmv 
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nys  that  he  can  only  do  so  as  an  agent  of  the  firm  and  in  ita  name,  but  not 
by  any  separate  act  or  by  suffering  the  property  to  be  taken  for  his  separate 
debt. 

Power  or  Pabtnxs  to  Bind  Ck)FABTNEBs  bt  Ssaled  Instbumemt:  See 
Bobinton  v,  Crowder,  17  Am.  Dec.  762;  Hari  v.  Wi^itn,  21  Id.  382,  and  Cody 
T.  Shepherd,  22  Id.  379;  Mone  v.  BeUows,  28  Id.  372,  and  other  cases  in  this 
dted  in  the  notes  thereto.    See  also  Fieli^iom  v.  Bayer,  post. 


Ebaugh  v.  Hendel. 

rs  Watts,  43.] 
OOBFORATOR  NOT  LIABLE  TO  UstTBPERS  OF  FraNCHISB  rOR  Ck)RP0RATE  DUBS. 

A  member  of  a  religions  corporation  is  not  liable  for  pew  rents,  where 
intruders,  without  authority  from  the  charter  or  the  law,  take  poosession 
of  the  church,  expel  the  vestry  and  choose  a  new  one,  although  such 
member  retains  his  pew  but  refuses  to  occupy  it. 

Ebbob  to  the  common  pleas  of  Cumberland  county,  in  an  ac« 
tion  to  recover  certain  pew  rent  for  two  years,  from  October  1, 
1830,  which  action  was  brought  iuto  that  court  by  appeal  from 
a  justice.  The  action  was  brought  in  the  name  of  the  trustees, 
etc.,  of  the  German  Reformed  church  of  Carlisle  for  the  use  of 
John  S.  Ebaugh;  the  yestrj  of  said  church,  as  now  constituted, 
having  voted  the  pew  rents  to  the  said  Ebaugh  in  compensation 
for  bis  services  as  pastor.  It  was  proved,  on  the  part  of  the 
plaintiff,  that  the  defendant  had  occupied  the  pew  in  question 
prior  to  October  1,  1830,  and  that  some  time  in  the  spring  of 
1832,  when  applied  to  by  a  person  who  wished  to  rent  the  pew, 
to  know  whether  he  was  going  to  occupy  it  or  not,  he  said  that 
he  was  not  willing  to  give  it  up,  but  that  he  would  not  pay  rent 
for  it  unless  compelled,  and  that  he  would  keep  it  until  Mr. 
Ebaugh  left  the  church,  when  he  would  occupy  it  himself.  It 
appeared  that  he  had  not  occupied  the  pew  during  the  period 
for  which  pew  rent  was  claimed.  It  was  further  proved,  on  the 
part  of  the  defendant,  against  the  plaintifiTs  objection,  that 
prior  to  October  1,  1830,  the  defendant  was  a  member  of  the 
church  in  question,  and  was  also  a  member  of  the  vestry  or  cor- 
porate body  thereof;  that  the  said  Ebaugh  was,  prior  to  that 
time,  pastor  of  the  said  church,  but  had  beeo  convicted  by  the 
proper  church  tribunal  of  certain  immoral  conduct,  which  con- 
viction had  been  approved  by  the  German  Reformed  synod  and 
the  palpit  declared  vacant;  and  that  the  said  Ebaugh  was 
notified  by  the  vestry  that  his  services  as  pastor  were  no  longer 
required;  that  on  October  9,  1830,  at  a  time  when  no  such 
meeting  or  election  was  provided  for  by  the  charter,  a  number 
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of  persons,  many  of  whom  had  not  previously  been  members  of 
the  congregation,  met  at  the  instance  of  the  said  Ebaugh,  de- 
clared themselves  a  congregation  independent  of  the  synod, 
elected  Ebaugh  as  pastor,  declared  the  vestiy  of  the  corpora- 
tion then  in  office,  of  whom  the  defendant  was  one,  unworthy 
to  hold  said  office,  expelled  them  therefrom,  and  elected  a  new 
vestry,  took  forcible  possession  of  the  church  building,  and  ex- 
pelled the  defendant  from  the  church  and  from  the  privilege  of 
worshiping  there.  Other  facts  appear  from  the  opinion.  Ver- 
dict and  judgment  for  the  defendant,  to  reverse  which  the 
plaintiff  sued  out  this  writ  of  error.  The  chief  question  was  as 
to  the  admissibility  of  the  evidence  introduced  by  the  defendant. 
There  was  a  question  also  as  to  the  admissibility  of  evidence 
offered  by  the  plaintiff  to  show  that  one  of  the  vestrymen  in 
office  prior  to  October  9,  1830,  was  not  regularly  elected,  and 
that  Ebaugh  had  been  duly  installed  as  pastor,  said  evidenoo 
having  been  rejected  by  the  court. 

Penrose  and  Garothera,  for  the  plaintiff  in  error. 

Waits,  for  the  defendant  in  error. 

By  Court,  Gibson,  G.  J.  The  question  is  whether  the  de- 
fendant was  bound  to  resign  his  corporate  franchise,  or  suc- 
cumb to  those  who  had  seized  on  the  corporate  authority. 
Where  the  acts  of  a  corporation  are  in  conformity  to  the  charter, 
there  is  perhaps  no  choice  for  a  dissatisfied  corporator  but  that 
which  lies  between  submission  and  secession;  but  he  is  not  to 
be  put  to  this  choice  by  an  irruption  or  a  rebellion.  He  may 
have  a  stake  of  too  much  value  to  be  surrendered  without  a 
struggle  for  it.  What  was  the  defendant's  position?  The 
legitimate  authorities  of  the  corporation  had  been  supplanted 
by  force  or  fraud;  and  the  actual  government,  during  the  time 
for  which  it  is  attempted  to  charge  him  with  corporate  dues, 
was  a  gross  usurpation.  The  pastor  to  whose  use  the  action  is 
marked,  having  been  separated  from  the  communion  of  the 
Oerman  Reformed  synod  to  which  both  he  and  the  corporation 
were  subordinate,  and  having  been  displaced  by  the  vestry,  got 
together  a  meeting  of  various  people,  mostly  strangers,  but 
calling  themselves  pew-holders,  who  declared  the  congregation 
independent,  reinstated  the  minister,  turned  out  the  vestiy, 
chose  a  new  one,  and  took  possession  of  the  church.  ILe 
meeting  not  being  held  on  a  charter  day,  or  any  day  appointed 
by  a  by-law,  was  a  surreptitious  one.  The  declaration  of  in- 
dependence and  choice  of  a  minister  whom  the  synod  had  dia* 
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abled,  were  palpable  infractions  of  a  leading  article  of  the  con- 
stitation,  which  prescribes  that  *'  no  miniBter  of  the  gospel 
shall  be  elected  pastor  of  said  congregation,  unless  he  be  in 
full  communion  with  the  German  Reformed  church."  The 
election  of  yestrymen  was  otherwise  illegal,  as  there  were  no 
vacancies  to  be  filled;  and,  to  finish  as  it  had  begun,  the 
dominant  power  transferred  the  corporation's  claim  on  the  de- 
fendant, as  a  contributor,  to  the  leader  of  the  confederates  by 
whom  he  had  been  thrust  out  of  office  as  a  vestryman.  Now, 
it  is  admitted  that  his  dues  would  have  been  suspended  by  an 
expulsion  or  a  forcible  distjirbance  of  him;  and  was  he  not  dis- 
turbed by  a  species  of  moral  force  ?  The  obligations  of  the 
parties  were  reciprocal;  and  when  the  corporation  ceased  to 
protect  him  in  the  possession  of  his  corporate  rights,  whether 
from  disability  or  disinclination,  it  ceased  to  have  a  claim  on 
his  corporate  duties.  It  was  to  hear  the  gospel  preached  by  a 
minister  whose  commission  should  bear  the  seal  of  the  Ger- 
men  Reformed  synod,  that  he  had  become  a  member  of  the 
congregation — a  benefit  that  was  denied  him — ^and  though  the 
preaching  of  the  intrusive  minister  was  accessible  to  him,  it 
wanted  the  sanction  of  the  synod — that  assurance  of  scriptural 
truth  for  which  he  had  stipulated,  and  whose  importance  all, 
who  have  been  taught  to  rely  on  the  doctrines  of  a  particular 
communion,  can  appreciate.  But  he  was  ejected  from  a  cor- 
porate office  derived,  in  part,  from  congregational  membership; 
and  that,  alone,  would  absolve  him  from  congregational  duties. 
The  questions  of  evidence  and  direction,  are  all  resolvable  on 
this  principle;  and  the  record  is,  in  all  respects,  free  of  error. 
Judgment  affirmed. 


Armstrong  v.  City  of  Lancaster, 

[5  Watts,  88.] 

Debivation  or  an  Equitable  Plaintitt's  Title  fbom  the  Legal  Plaint- 
iff need  not  be  aet  oat  in  the  declaration,  where  a  recovery  on  the 
naked  legal  title  would  be  a  condosive  bar  to  a  subaequent  action  by  any 
one,  bat  it  will  be  lafficient  to  mark  the  suit  to  the  oae  of  the  equitable 
plamtifr;  aa  in  the  case  of  an  action  brought  in  the  name  of  an  assignor 
to  the  use  of  his  assignee. 

RuBcnoN  OF  EvmsNCE  of  an  Assignment  by  the  legal  to  the  equitable 
plaintiff  in  such  a  case,  though  such  evidence  is  in  itself  irrelevant,  is  a 
ground  for  reversal  where  it  appears  that  the  want  of  such  evidence  was 
regarded  on  all  hands  as  an  insuperable  barrier  to  a  recovery. 

Ebbob  to  the  district  court  of  Lancaster  county,  in  an  action 
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of  assumpsit  for  work  and  labor  by  Jaioes  Armstrong,  surviv- 
ing partner  of  the  late  firm  of  Armstrong  &  Atkinson,  for  the 
use  of  George  Marklej.  The  plaintiff  offered  in  evidence  tho 
assignment  by  Armstrong  to  Markley  with  parol  proof  that  the 
consideration  thereof  was  money  and  goods  furnished  to  the 
firm,  which  evidence  being  rejected,  the  plaintiff  excepted,  and 
after  verdict  and  judgment  for  the  defendant,  brought  this 
writ  of  error. 

Easil)um,  for  the  plaintiff  in  error. 

Champneys,  for  the  defendant  in  Qrror. 

By  Court,  Gibson,  C.  J.  We  have  heretofore  intimated  thai 
{he  title  of  an  equitable  plaintiff  need  not  be  traced  from  the 
legal  plaintiff  by  averment,  or  otherwise  indicated  than  by 
marking  the  suit  to  his  use.  A  legal  title  is  certainly  sufficient 
for  the  maintenance  of  an  action,  except,  perhaps,  where  the 
commonwealth  stands  as  a  trustee  in  an  official  bond;  and  there 
it  may  be  necessary  to  show  a  particular  injury  as  a  title  to 
her  interference,  in  order  to  secure  the  obligor  from  an  offi- 
cious intermeddling.  But  to  incumber  the  pleadings,  in  ordi- 
nary cases,  with  immaterial  suggestions,  would  be  not  only 
iinueceBBary,  but  prejudicial,  by  reason  of  its  tendency  to  com- 
plication and  the  introduction  of  irrelevant  proof.  The  court 
will  undoubtedly  search  out  the  actual  plaintiff,  where  it  is 
necessary,  and  fix  on  him  the  responsibility  of  a  party,  by  sub- 
jecting him  to  costs,  a  plea  of  set-off,  or  any  other  liability  that 
may  be  necessary  to  protect  the  defendant;  but  here,  where  a 
recovery  on  the  naked  legal  title  would  have  been  a  conclusive 
bar  to  another  action  by  any  one,  to  set  out  the  equitable  title 
in  the  declaration  was  unnecessary.  The  equitable  owner  of  a 
right  of  action  can  recover  on  the  legal  title  only;  and  any  one 
attempting  to  use  it  a  second  time,  would  be  repulsed  at  once 
by  a  plea  of  former  recovery. 

Of  all  the  parties  concerned,  the  ostensible  defendant  had 
least  to  do  with  the  equitable  ownership.  But  there  may  be 
adverse  claimants  of  it;  and  how  are  the  rights  of  a  party,  not 
named  iu  the  record,  to  be  protected?  Certainly  not  by  pre- 
venting a  recovery  and  extinguishing  the  expectations  of  him- 
self and  every  one  else.  If  this  judgment  were  affirmed,  the 
party  who  maintained  the  contest,  under  the  defendant's  shield, 
Would  have  concluded  himself,  as  well  as  his  competitor. 
What,  then,  was  his  most  available  course?  Obviously  to  lie 
by  till  recovery,  or  to  promote  it:  then  to  arrest  the  money  in 
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the  sheriffs  hands  by  notice  not  to  pay  it  over,  rule  it  into 
court,  and  move  for  leave  to  take  it  out.  This  done,  the  pre- 
tensions of  the  claimants  could  be  determined  by  the  court,  or 
a  jury,  under  an  issue,  as  the  case  might  require.  Or  perhaps 
the  question  might  be  properly,  though  not  so  conveniently, 
determined  before  recovery,  on  a  motion  to  strike  out  the  name 
of  the  one  claimant  and  insert  the  other.  But  the  court  might 
properly  suspend  its  decision,  till  it  were  ascertained  by  recov- 
ery that  the  parties  were  not  fighting  for  a  shadow.  Either  of 
these  courses  will  be  open  to  the  counsel  who  claims  the  fund 
for  the  partnership  creditors.  The  only  difficulty  in  the  way 
of  reversal,  is  found  in  the  fact  that  the  evidence  of  ownership 
was  irrelevant,  and  that  the  exclusion  of  it  was  consequently 
not  strictly  prejudicial  to  the  right  of  recovery.  The  want  of 
the  evidence,  however,  was  considered,  on  all  hands,  as  an 
insuperable  barrier;  and  justice  requires  that  the  cause  be  sent 
to  another  jury,  on  the  issue  between  the  legal  parties. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


DEBiVATioir  ov  EqirrrABLB  PLAnTTin's  Title  fsom  Leqal  PLAumnr  need 
not  be  Bet  ont  in  the  declaration.  The  doctrine  of  the  principal  case  on  this 
point  is  referred  to  with  approval  and  variously  applied  in  Beale  v.  Common^ 
weaUhj  7  Watts,  189;  McKinney  v.  MeJiqfey,  7  Watts  &  S.  278;  Caramon- 
wallhy.  LiglUner,  9  Id.  118;  Pierce  v.  MeKeehan,  3  Pa.  St.  141;  Irish  r. 
Johneton^  11  Id.  487;  Jonea  v.  Martina,  13  Id.  616;  Commonweallh  v.  Shu- 
mam*a  AdnCn,  18  Id.  346;  LiglUner  v.  CommonwefiUh,  31  Id.  344;  Missis* 
mppi  etc.  R.  B.  Co.  y.  Southern  R,  R.  Association,  8  Phila.  107. 


Duncan  v.  Kunepelteb. 

[6  Watii,  141.] 

Skats  Law  doxb  hot  Apfltto  UNrrED  States  Gottbts.— A  discharge  by  a 
state  judge  of  a  debtor  imprisoned  on  process  from  a  United  States 
oonrt,  imder  the  insolvent  laws  of  the  state,  is  invalid,  because  the 
■tate  laws  do  not  apply  proprio  vigors  to  the  United  States  courts,  and 
no  such  i)6wer  is  given  to  a  state  judge  by  the  act  conforming  the  pro- 
ceedings of  the  United  States  courts  to  those  of  the  state  courts. 

Jaixjs  is  Liable  to  the  Shebiff  for  Permittino  as  Escape  without 
the  sheriff's  knowledge  or  authority,  for  any  damage  occasioned  to  the 
sheriff  thereby,  even  though  the  jailer  acts  in  good  faith  and  upon  the 
advice  of  counsel. 

Debt  or  Case  bob  an  Escape,  Damages  in.— In  debt  for  an  escape  of  an 
execution  debtor,  the  sheriff  is  liable  for  the  whole  debt  and  costs,  but 
in  case,  the  damages  are  in  the  discretion  of  the  jury. 

Measure  ob  Damages  in  Action  against  Jailer  for  Escape.— The 
amount  paid  by  a  sheriff  to  compromise  an  action  brought  against  him 
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for  the  60cape  of  an  execution  debtor  is  not  the  measure  of  his  danukgea 
against  the  jailer,  who  permitted  the  escape,  but  the  damages  must  be 
left  to  a  jury. 

Ebbor  to  the  common  pleas  of  York  county,  in  an  action  on 
the  case  brought  by  the  sheriff  against  his  jailer  for  permitting 
an  escape.  By  a  special  verdict  it  appeared  that  one  Both  had 
been  arrested  by  the  United  States  marshal  on  a  capias  ad  saii^ 
faciendum  issued  from  the  United  States  circuit  court  for  the 
eastern  district  of  Pennsylvania,  on  a  judgment  recovered 
against  him  by  certain  citizens  of  Ohio,  and  had  been  com* 
mitted  to  the  custody  of  the  defendant  as  jailer  of  York  county 
by  appointment  of  the  plaintiff,  who  was  sheriff  of  said  county; 
that  the  said  Both,  on  application  to  one  of  the  associate 
judges  of  the  court  of  common  pleas  of  said  county,  was  dis- 
charged from  imprisonment  under  the  insolvent  laws  of  the 
state,  on  giving  bond  to  the  plaintiff  in  execution,  to  appear  and 
comply  with  the  provisions  of  the  said  laws;  that  the  defend- 
ant, in  permitting  him  to  go  at  large,  acted  in  good  faith,  and 
after  taking  the  advice  of  counsel;  that  afterwards  the  said 
Both  voluntarily  returned  into  the  defendant's  custody,  and 
was  discharged  under  the  act  of  congress  of  1800  relating 
to  insolvent  debtors;  that  the  plaintiff  was  subsequently  sued 
by  the  plaintiffs  in  execution  for  an  escape,  and  to  compromise 
the  suit,  paid  the  plaintiffs  one  thousand  and  fifty  dollars  for 
said  escape.  The  question  as  to  the  plaintiff's  right  to  recover 
being  submitted  to  the  court  upon  these  facts,  the  judgment 
below  was  for  the  defendant,  and  the  plaintiff  brought  this 
writ  of  error. 

Fisher  and  Lewia^  for  the  plaintiff  in  error. 

Evans  and  Chapin,  for  the  defendant  in  error. 

By  Ck>urt,  Sebgxamt,  J.  The  power  of  the  associate  judge  of 
the  court  of  common  pleas  of  York  county  to  discharge  Both 
from  custody,  under  the  capias  ad  saHsfaciendwrn,  issued  by  the 
circuit  court  of  the  United  States,  on  giving  bond  to  take  the 
benefit  of  the  act  of  assembly  of  the  state  of  Pennsylvania,  for 
the  relief  of  insolvent  debtors,  is  not  sustainable.  The  act  of 
assembly  on  this  subject,  passed  the  twenty-eighth  of  March, 
1820,  authorizes  the  debtor  to  apply  to  the  president,  or  any 
associate  judge  of  the  court  of  common  pleas  of  the  county  in 
which  he  was  arrested,  and  to  give  bond,  with  such  security  as 
is  required  and  approved  by  the  said  judge,  conditioned  to  ap- 
pear at  the  next  court  of  common  pleas  for  said  county,  to  take 
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the  benefit  of  the  insolvent  laws  of  this  commonwealth,  etc., 
on  which  the  sheriff  is  to  discharge  him.     Bat  the  provisions  of 
the  acts  of  assembly  relate  only  to  debtors  held  under  execu- 
tions issued  from  the  state  courts.    It  has  never  been  supposed 
that  they  intended  to  give,  or  could  give  to  the  state  courts  or 
judges  power  to  control  the  process  of  the  courts  of  the  United 
States  iu  matters  within  the  jurisdiction  of  the  latter.    In  Beers 
V.  HaugJUon,  Sup.  Ct.  U.  S.,  January  term,  1835/  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  court,  says,  that  state 
laws  have  no  operation  propria  vigore  upon  the  process  or  pro- 
ceedings of  the  courts  of  the  United  States,  for  the  reasons  so 
forcibly  stated  by  Mr.  Justice  Johnson,  in  delivering  the  final 
opinion  of  the  court  in  Ogden  y.  Saunders,  12  Wheat.  370,'  and 
Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court  in   Wayman  y.  Southard,  10  Id.  1,  and  by  Mr.  Justice 
Thompson,  in  delivering  the  like  opinion  in  the  Bank  of  the 
United   Stales   y.   Halslead,  Id.  61.     But  it  is  insisted   that 
although  the  act  of  assembly  may  not,  of  itself,  affect  suits  in 
the  courts  of  the  United  States,  yet  by  act  of  congress  the  state 
law  has  been  adopted,  and  its  proyisions  introduced  into  the 
judicial  code  of  the  United  States.     The  act  of  congress  which 
is  relied  on,  is  that  of  the  nineteenth  of  May,  1828  (Pamph.  L. 
56),  which,  in  section  third,  provides,  that  writs  of  execution 
and  their  final  process  issued  on  judgments  and  decrees  ren- 
dered in  any  of  the  courts  of  the  United  States,  and  the  pro- 
ceedings thereupon,  shall  be  the  same  (except  their  style)  in 
each  state  respectively,  as  are  now  used  in  the  courts  of  each 
state,  etc.    And  the  argument  of  the  defendant  is,  that  the 
right  of  the  debtor  to  give  bond  and  be  discharged  was  part  of 
the  proceedings  upon  the  execution  by  yirtue  of  the  act  of 
assembly  of  1820,  at  the  time  this  act  of  congress  of  1828  was 
passed,  and,  therefore,  the  act  of  congress  recognizes  and 
adopts  it.    There  can  be  no  doubt,  that  although  acts  of  assem- 
bly are  not,  in  themselyes,  of  any  efficacy  as  to  proceedings  in 
the  courts  of  the  United  States,  yet  if  congress,  by  its  enact- 
ments,  adopts  them,  they  become  so  far  obligatory.     But  the 
defect  of  the  argument  of  the  defendant  is,  that  the  act  of  con- 
gress of  1828  nowhere  giyes  authority  to  the  judge  of  a  state 
court  to  interfere  with  or  control  execution  issued  from  the 
courts  of  the  United  States,  or  proceedings  thereupon.     If  the 
state  law  can  be  applied  in  the  way  contended  for,  it  must  be 
bj  the  tribunal  in  which  the  execution  and  proceedings  are 

iTTpwuiSr  a.  iawiiMt.uar 
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had,  unless  an  express  sanction  be  given  by  act  of  congress  to 
the  exercise  of  sach  jurisdiction  bjr  the  state  judges. 

In  the  case  of  Beers  y.  Haughlon,  which  has  been  strongly 
urged  by  the  defendant's  counsel,  the  application  of  the  state 
laws  to  the  case  was  made  by  the  judge  of  the  circuit  court  of 
the  district  of  Ohio,  who,  under  the  authority  given  by  the  pro- 
viso in  the  third  section  of  the  act  of  congress  of  1828,  made  a 
rule  of  court,  that  under  neither  mesne  nor  final  process,  should 
any  individual  be  kept  imprisoned,  who,  under  the  insolvent 
law  of  the  state,  had  for  such  demand  been  released  from  im- 
prisonment: and  it  was  held  by  the  supreme  court  of  the 
United  States,  that  this  rule  protected  the  bail  of  a  defendant 
thus  released,  against  a  recovery  on  his  recognizance  in  the  same 
circuit  court  of  the  United  States.  It  was  upon  the  validity 
and  effect  of  the  rule  of  court  that  the  case  was  decided.  In 
the  present  instance,  no  such  rule  of  court  has  been  made  by 
the  circuit  court  of  the  United  States  in  which  the  capias  ad 
salis/aciendum  against  Both  issued,  authorizing  a  discharge  of  a 
person  who  had  given  bond  to  one  of  the  state  judges  to  take 
the  benefit  of  the  insolvent  laws  of  Pennsylvania.  As,  then,  the 
exercise  of  such  authority  by  the  state  judges  is  not  recognized 
by  the  act  of  congress,  nor  conferred  by  any  rule  of  the  circuit 
court  under  the  proviso,  and  it  can  not  be  derived  from  the  act 
of  assembly,  it  follows  that  none  such  existed,  and  that  the  dis- 
charge was  unauthorized.  It  is  fully  settled,  that  an  ofScer  is 
not  justified  in  obeying  the  order  of  a  judge  or  court  having  no 
jurisdiction  in  the  matter:  10  Go.  76  b;  8  Serg.  &  B.  4M.^  The 
only  question  that  remains  is,  whether  the  jailer  is  liable  over 
to  the  sheriff  for  the  loss  he  has  sustained  by  the  escape  which 
the  former  permitted.  The  jailer  is  the  sheriff's  deputy  or 
servant,  appointed  to  perform  the  duties  appertaining  to  that 
office.  The  sheriff  is  liable  for  his  acts,  and  he  is  responsible 
over  to  the  sheriff  for  a  non-performance  of  duty  by  which  the 
sheriff  is  injured.  The  most  important  of  the  duties  of  the 
jailer,  and  one  which  he  assumes  to  perform  by  the  acceptance 
of  the  office,  is  to  keep  safely  all  prisoners  lawfully  committed 
to  his  custody,  until  dischai^ed  by  due  course  of  law.  As  the 
servant  is  liable  to  his  master  for  breach  of  duty,  in  consequence 
of  which  a  loss  is  sustained  by  the  master,  so  if  the  jailer  suffer 
a  prisoner  to  escape,  and  the  sheriff  is  thereby  made  responsi- 
ble, the  jailer  is  liable  to  him  in  an  action  on  the  case.  The 
sheriff  may,  and  often  does  take  a  bond  of  indemnity,  with 
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seooritj,  from  the  jailer  to  perform  the  various  duties  which  by 
law  are  imposed  upon  him,  and  to  save  him  harmless  from  the 
breach  of  them — but  this  is  done  for  the  security  of  the  sberiff, 
and  without  such  bond,  the  law  makes  the  jailer  liable  upon 
the  promise  implied  in  his  undertaking  the  office,  for  all  that 
his  duty  requires  him  to  perform:  1  Boll.  Abr.  98;  Cro.  Eliz* 
849;  8  Johns.  210.' 

The  circumstances  mentioned  in  the  case  stated,  that  the  de- 
fendant took  advice  of  the  counsel,  and  acted  with  good  faith, 
diligence,  aad  fidelity,  do  not  seem  to  be  sufficient  to  exempt  him 
from  liability.  A  loss  has  been  sustained,  which  must  be  borne 
by  one  of  these  parties:  and  it  ought  to  be  borne  by  him  whose 
act  or  default  has  occasioned  the  loss,  and  not  by  him  who  had 
DO  connection  with  it.  Where  one  undertakes  an  official  duty, 
and  fails  in  the  performance  of  it,  his  ignorance  or  mistake  of 
the  law,  or  the  honesty  of  his  motives  or  conduct,  does  not  ex- 
empt him  from  civil  rcRponsibility,  where  damage  is  sustained 
by  his  non-performance.  The  defendant's  act  was  entirely  his 
own;  the  sheriff  was  not  consulted  and  had  no  participation  in 
it,  so  far  as  appears. 

On  the  question  of  the  amount  which  the  plaintiff  is  en- 
titled to  recover,  a  considerable  difficulty  arises  from  the 
manner  in  which  the  case  stated  is  drawn  up.  The  sum 
paid  by  the  present  plaintiff  to  the  plaintiff  in  the  execu- 
tion was  one  thousand  and  fifty  dollars,  after  suit  had  been 
brought  in  the  circuit  court  for  the  escape.  It  is  not  stated 
whether  that  suit  was  debt  or  case;  and  a  material  difference 
between  the  two  exists.  In  debt,  for  the  escape  of  one  held  in 
execution,  the  jury,  if  they  find  for  the  plaintiff,  must  find  the 
whole  debt  and  costs:  8  Yeates,  17;'  4  Id.  47.'  But  in  case,. 
they  may  find  such  damages  as  they  think  proper.  The  mere 
payment  of  the  sum  of  one  thousand  and  fifty  dollars,  would 
not,  of  itself,  make  that  sum  the  measure  of  damages,  because 
the  compromise  was  made  by  the  plaintiff  without  the  consent 
or  knowledge  of  the  defendant  that  we  know  of.  As  a  general 
position,  the  sum  of  one  thousand  and  fifty  dollars  thus  paid, 
is  not  the  legal  measure  of  damages;  even  if  it  be  the  true 
standard  of  what  the  plaintiff  on  the  execution  would  have  re- 
eovsred  against  the  sheriff.  Circumstances  might  exist  between 
the  sheriff  and  the  defendant,  which  would  lessen  or  take  away 
altogether  the  damages  claimed  of  the  defendant.  At  the  same 
time  it  is  proper  to  remark,  that  the  circumstances  mentioned 
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in  this  case  are  not  of  that  character.  In  this  uncertainty  it  ia^ 
perhaps,  the  safest  course  to  refer  the  question  of  damages  to 
the  jury  of  inquiry,  in  whose  power  it  will  be  to  give  to  the 
plaintiff  the  whole  money  paid,  with  interest,  or  less,  if  there 
be  legal  ground  to  diminish  the  amount,  and,  in  the  mean  while^ 
iudgment  to  be  entered  for  the  plaintiff  generally. 

Judgment  reversed,  and  record  remitted  that  judgment  may 
be  entered  for  the  plaintiff  generally,  and  a  writ  of  inquiry  of 
damages  issued. 

Damagss  for  an  Escafe. — In  an  action  against  a  sheriff  for  an  escape  and 
false  return  on  mesne  process,  the  plaintiff  can  recover  no  more  than  he  could 
have  done  in  the  original  action,  and  the  recoTery  should  be  measured  by  the 
amount  of  the  plaintiff's  loss  in  consequence  of  the  escape:  PoUer  ▼.  Latmm^ 
8  Am.  Dec.  310. 

Statb  Jddok  oak  hot  Dischabob  Unitbd  States  Pbisoneb.— The  action 
brought  against  Duncan,  the  plaintiff  in  the  foregoing  action,  by  the  plaintiflb 
in  the  judgment  against  Roth,  to  recover  damages  for  Both's  escape,  was 
taken  finally  to  the  supreme  court  of  the  United  States,  and  that  court  afliimad 
the  decision  of  the  court  below,  holding  the  discharge  of  Both  to  be  annllityy 
and  Duncan  v.  KUwftUer  was  several  times  mentioned  approvingly  in  tba 
course  of  the  opinion:  Duncan  v.  Darst,  1  How.  (U.  S.)  301. 

Jailkr*s  Duties. — ^The  remarks  in  the  opinion  in  Duncan  v.  KUntftUer  oo 
this  point,  are  quoted  with  approval  in  Scarborough  v.  Thomion,  9  Pa.  St. 
463. 


FlOHTHORN  V.  BoYEB. 

[6  Watts,  109.] 

Pabtvxb  Pbssent  and  Assentino  to  the  ExEcunoir  or  a  Sealed  Lmrnv* 
KENT  by  his  copartner  in  the  firm  name  is  bound  thereby. 

Such  Presence  akd  Assent  mat  be  Proved  by  any  evidence  satisfaotofy  to 
the  jury,  such  as  the  admissions  of  the  party. 

Ebbob  to  the  common  pleas  of  Berks  coantj.  The  opinion 
states  the  case. 

Wharton  and  Jlricks^  for  the  plaintiff  in  error. 

Smith  and  Johnston,  for  the  defendant  in  error. 

By  Court,  SEBOEAira^,  J.  This  was  an  action  of  ooTenant 
brought  by  Benneville  Keim,  executor  of  Andrew  Fichthom^ 
against  Daniel  Fich thorn  and  George  Boyer,  in  which  there 
had  been  an  award  of  arbitrators  against  both  the  def endants, 
and  Boyer  appealed,  and  pleaded  non  est  /actum.  Nine  bonds 
had  been  given  on  the  thirtieth  of  January,  1813,  by  Oeorge 
Kershner  to  Oeorge  Shertle,  conditioned  for  the  payment  of 
one  hundred  pounds  respectively,  at  various  dates.    In  1820^ 
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these  bondfl  were  assigned  by  Sbertle  to  Ficbtbom  and  Boyer. 
On  the  thirtieth  of  January,  1821,  the  following  assignment  of 
each  of  these  bonds  was  executed: 

'*  For  a  valuable  consideration  to  us  in  hand  paid  by  Andrew 
Fichthorn,  jun.,  of  the  borough  of  Beading,  Berks  county,  we  do 
hereby  assign  and  set  over  the  within  obligation,  and  all  moneys 
due  and  becoming  due  thereon,  etc.,  unto  the  said  Andrew  Ficht- 
horn, jun.,  his  heirs,  executors,  administrators,  and  assigus;  and. 
in  case  the  same  can  not  be  recovered  of  the  within -named  George 
Kershner,  then  we  do  promise  and  agree  to  pay  the  amount 
thereof,  together  with  all  charges  thereupon  accruing,  unto  the 
aaid  Andrew  Fichthorn,  jun.,  his  executors,  administrators,  and 
asugns. 

'*  Witness  our  hands  and  seals,  this  thirtieth  day  of  January, 

i82L  FiCBTHOKN  AND  BOTEB.      [l.S.] 

"  Witnesses  present,  William  Stable,  William  Fichthorn." 

It  appeared  in  evidence  that  there  were  two  Oeorge  Boyers, 
father  and  son,  who  entered  into  partnership  with  D.  Fichthorn 
in  the  store-keeping  business,  in  March,  1818,  by  written  arti- 
cles, to  continue  for  one  year;  and  parol  evidence  was  given  to 
show  how  long  it  continued,  and  who  subsequently  constituted 
the  partnership.  The  names  to  the  assignment  of  the  thirtieth 
of  January,  1821,  were  written,  and  the  seal  affixed  by  Daniel 
Fichthorn.  The  plaintiff  alleged,  that  Oeorge  Boyer,  sen., 
although  he  did  not  actually  execute  this  assignment,  yet  was 
the  party  really  intended  in  the  transaction,  and  was  present  at 
its  execution  and  authorized  it,  and  received  the  consideration, 
which  the  defendant  denied;  and  it  was  in  relation  to  this  point 
that  the  evidence  was  offered,  on  the  rejection  of  which,  by  the 
court,  several  bills  of  exceptions  were  taken.  The  plaintiff 
proved  by  William  Stable,  one  of  the  subscribing  witnesses  to 
the  assignment,  that  it  took  place  in  the  store  of  Fichthorn  & 
Boyer;  that  G.  Boyer,  sen.,  the  defendant,  was  off  and  on 
about  the  time  the  papers  were  handed  over,  or  abput  the  time 
they  were  signed:  he  did  not  know  what  Boyer  was  doing,  nor 
what  he  said:  he  was  in  or  at  least  coincided  with  it:  he  took  it; 
Boyer  coincided  with  it:  he  and  A.  Fichthorn  had  a  conversation 
about  it:  he  could  not  recollect  what  was  said.  On  his  cross- 
examination,  he  stated  he  had  said  on  a  former  occasion  that 
Boyer  was  not  present  at  the  time,  but  came  in  afterwards  and 
sanctioned  it:  bis  meaning  was,  he  was  satisfied. 

The  plaintiff  the  i  offered  in  evidence  an  agreement  signed  by 
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Andrew  Fichthorn,  Jan.,  dated  the  thirtieth  of  January,  1821; 
with  the  evidence  of  Mathias  S.  Bichards,  the  subscribing 
witness,  that  G.  Boyer  was  a  party  in  receiving  this  agreement 
from  A.  Fichthom,  jun.,  and  the  evidence  of  H.  Brobst,  that 
G.  Boyer  received  payment  of  the  debt  contemplated  in  this 
agreement.  The  substance  of  this  paper  was  a  declaration  by 
A.  Fichthom,  that  iu  consideration  of  a  valuable  sum  of 
money,  to  him  secured  to  be  paid,  he  thereby  assigned  to 
Daniel  Fichthorn  and  George  Boyer,  the  sum  of  eight  hundred 
and  twelve  dollars  and  sixty  cents,  with  interest  due  on  a  bond 
in  his  favor  from  G.  M.  Brobst  and  George  Yerger,  of  Bead- 
ing, on  which  a  suit  had  been  brought,  and  agreed,  in  case  it 
should  not  be  recovered,  to  pay  the  said  sum  to  the  said  Ficht- 
horn and  Boyer,  and  appointed  D.  Fichthorn  his  attorney  to 
prosecute  the  suit  and  receive  the  money.  This  evidence  was 
objected  to  by  the  defendant,  and  rejected  by  the  court.  In 
this  rejection  the  court  was  right,  because  the  paper  did  not 
then  appear  to  be  connected  with  the  assignment  on  which  this 
suit  is  brought,  and  therefore,  the  defendants  being  a  party  to 
it,  or  receiving  payment  of  the  debt  mentioned  in  it,  did  not 
tend  in  any  way  to  support  the  issue.  In  a  subsequent  stage 
of  the  cause,  after  the  introduction  of  other  evidence  by  the 
plaintiff,  this  paper  was  received  in  evidence.  The  plaintiff 
then  offered  in  evidence  another  paper,  dated  the  fourth  of 
January,  1822,  and  purporting  to  be  an  agreement  between  the 
parties  to  it,  signed,  Fichthorn  &  Boyer  [l.s.],  of  the  one  part,  and 
signed,  Andrew  Fichthorn  [l.8.],  of  the  other  part,  which  had  a 
more  material  bearing  on  the  issue.  This  agreement  recited, 
that  for  a  valuable  consideration,  paid  by  A.  Fichthorn,  jun., 
to  the  said  Fichthorn  &  Boyers,  the  said  Fichthorn  &  Boyera 
did  assign  all  their  right  and  claim  to  several  bonds  becoming 
due  and  payable  by  George  Kershner;  and  in  tbe  consideration 
money  so  paid  by  A.  Fichthorn,  jun.,  was  included  an  obliga* 
tion  from  George  M.  Brobst,  for  eight  hundred  dollars  princi- 
pal, calculated  and  taken  in  the  account  for  said  sum,  as  of 
April  15,  1821,  and  it  was  then  agreed  by  the  said  parties,  and 
thereby  expressed,  that  in  case  the  aforesaid  sum,  or  any  part 
thereof,  should  not  be  recovered  by  the  said  Fichthorn  &  Boyers 
from  the  said  Brobst,  or  in  his  behalf,  then  the  said  A.  Ficht- 
horn, jun.,  should  be  liable  for  such  sum  as  might  be  unpaid 
on  said  bond,  and  should  return  an  equal  amount  in  bonds, 
payable  by  the  said  George  Kershner,  assigned  as  aforesaid  by 
the  said  Fichth  >rn  &  Boyers  to  A.  Fichthorn,  jun.    On  offering 
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ihis  agreemeut,  the  plaintiffs  proved  by  M.  S.  Richards,  one  of 
the  subscribing  witnesses  to  it,  that  Daniel  Fichthorn  signed  it 
on  the  part  of  the  firm;  and  that  he  had  no  doubt  George 
Boyer  was  privy  and  present.  The  defendant  objected  to  the 
evidence  of  the  agreement,  and  the  court  rejected  it. 

It  is  to  be  observed  that  the  question  at  issue  between  the 
parties  was,  whether  Qeorge  Boyer,  the  defendant,  though  he 
did  not  sign  or  seal  the  assignment  of  the  thirtieth  of  Jan- 
uary, 1821,  was  not  the  party  intended  in  the  transaction  and 
present  authorizing  or  assenting  to  it  when  D.  Fichthorn  signed 
the  name  of  the  firm  and  put  the  seal.  For  if  he  was,  it  is  set- 
tled by  the  decisions  of  our  own  and  other  courts,  that  he  is  as 
much  bound  by  it  as  if  he  had  personally  signed  and  sealed  tbe 
instrument:  Hart  v.  Withers,  1  Penn.  285  [21  Am.  Dec.  382);  3 
Kent  Com.  Now  the  agreement  of  the  fourth  of  January, 
1822,  goes  to  establish  this  fact;  for  it  recites  that  the  said 
Fichthorn  &  Boyers,  parties  to  that  agreement,  were  tbe  j^er- 
Bons  who  had  executed  the  assignment  of  the  bonds  of  Kersh- 
ner:  and  Richard's  evidence  proves  that  the  defendant  was 
present  and  privy  to  this  last  agreement,  and  was,  therefore,  a 
party  to  it.  The  fact  of  one  person  being  present  assenting  to 
the  execution  of  a  sealed  instrument  by  another  in  his  name, 
may  be  established  by  any  of  the  usual  modes  of  evidence.  It 
is  not  essential  that  it  be  proved  by  a  witness  who  saw  him  in 
the  act.  Whatever  goes  to  satisfy  the  minds  of  a  jury  is  evi- 
dence. The  admission  or  acknowledgment,  subsequently,  is 
strong  evidence.  If  so,  the  acknowledgment  by  the  defendant 
Boyer  in  an  instrument  to  which  he  was  a  party  by  being  in- 
terested and  present,  and  assenting  to  its  execution,  is  admissi- 
ble evidence  to  go  to  a  jury.  I  will  not  say  that  the  defendant 
is  estopped  by  it.  Estoppels  are  not  to  be  relied  on  unless 
specially  pleaded.  But  as  .an  acknowledgment,  deliberately 
made  by  the  defendant,  it  ought  to  hi^ve  been  admitted.  I  am 
of  opinion,  therefore,  that  the  court  erred  in  rejecting  this  evi- 
dence. The  plaintiff  then  again  offered  the  paper  first  men- 
tioned, of  the  thirtieth  of  January,  1821,  and  also  M.  S.  Rich- 
ards to  contradict  D.  Fichthorn  as  to  the  purchase  of  the  bond 
of  Brobst. 

Daniel  Fichthorn  had  been  examined  as  a  witness  by  the 
defendant,  without  objection  by  the  plaintiff,  and  stated  that 
the  defendant,  Boyer,  had  no  interest  in  the  bonds;  that  no 
one  was  concerned  with  the  witness  in  the  purchase  but  bis 
brother-in-law,  G.  Boyer,  jun.;   that  the  defendant  was  not 
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concerned  in  the  sale  or  purchase  of  them.  The  plaintiff,  for 
the  purpose  of  contradicting  him,  offered  to  ask  the  witness 
whether  the  defendant  went  with  him  to  D.  Fichthorn  to  get 
the  assignments  drawn  and  gave  directions  about  them,  and 
pressed  on  the  plaintiff  to  bujr  them.  This  evidence  being 
objected  to  bjr  the  defendant,  was  overruled  by  the  court.  The 
evidence  to  be  sure  was  slight,  since,  as  bias  been  suggested  by 
tbe  defendant's  counsel,  he  might  have  gone  to  D.  Fichthorn 
for  this  purpose  without  having  any  interest  in  the  matter, 
and  on  behalf  of  others.  But  still  as  it  went  to  show  an 
activity  on  tbe  part  of  the  defendant  in  relation  to  the  transac- 
tions on  which  this  suit  is  brought,  it  was  for  the  jury  to  judge 
in  what  capacity  he  went.  If  it  went  in  any  respect  to  show 
him  interested,  it  was  material  as  a  part  of  the  ground  of  his 
liability,  and  ought  to  have  been  received. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


PowsB  ov  Pabtnkk  to  Bind  OoPABTNiEa  bt  Sxal.— The  oaaes  in  tba 
American  DecisionB  on  thii  point  will  be  found  by  conmilting  the  dtatioDB  in 
the  note  to  Deekard  v.  Ccue,  ante,  287.  A  partner  is  bound  by  a  sealed  instm- 
ment  executed  in  the  firm  name  by  his  copartner,  in  his  presence  and  with  his 
assent:  Hart  v.  Withtn,  21  Am.  Dec.  382.  So,  also,  it  is  held  that  where  a 
sealed  contract  is  executed  by  a  partner,  in  the  firm  name  and  for  the  benefit 
of  the  firm,  and  in  the  course  of  the  partnership  business,  and  his  oopartaer 
has  previously  assented  to  the  contract,  or  afterwards  ratifies  and  adopts  it^ 
the  latter  is  bound  thereby:  Cody  v.  ShepJierd,  22  Id.  379.  That  the  sealing 
of  an  instrument  by  one  partner  in  the  name  of  the  firm,  in  the  presence  and 
with  the  assent  of  his  copartners,  is  binding  on  them,  is  a  point  to  which 
Fiehtkom  v.  Boyer  is  cited  in  Hunt  v.  Kline,  2  Miles,  344.  It  is  referred 
to  also  in  support  of  the  general  principle,  that  one  partner  can  not  bind  his 
copartners  by  a  sealed  instrument,  unless  executed  in  their  preaenoe,  and 
by  their  direction,  in  Overton  v.  Tazer,  7  Watts,  333. 
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[6  Watts,  229.J 

SsPABATB  Judgment  Creditor  of  a  Partner  is  not  Entitled  to  re 
Substituted  to  the  rights  of  a  judgment  creditor  of  the  partnerahip 
who  has  obtained  satis&ction  out  of  such  partner's  estate,  to  enable  sach 
separate  creditor  to  proceed  against  the  other  partner,  where  there  is 
nothing  to  show  the  latter  partner  indebted  to  his  copartner  whose 
property  was  taken  to  pay  the  firm  debt 

Ebbob  to  the  common  pleas  of  Daaphin  county,  to  reverse  a 
judgment  substituting  Brightbill,  the  defendant  in  error,  to  the 
rights  of  the  Harrisburg  bank,  in  order  to  obtain  payment  out 
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of  the  proceeds  of  the  realty  of  one  Elder.  The  plaintiff  in 
error  claimed  the  proceeds  of  said  realty  under  Elder.  The 
Harrisburg  bank  had  obtained  judgment  against  Elder  and 
Bitchey,  who  were  partners  in  trade,  on  a  note  made  by 
Bitchey  and  indorsed  by  Elder  for  a  partnership  debt,  and  had 
procured  a  sale  of  Bitcbey's  realty  on  execution,  and  the  ap- 
propriation of  the  proceeds  to  payment  of  the  judgment. 
Certain  realty  which  had  been  conveyed  to  Elder  before  the 
recovery  of  the  bank  judgment,  had  also  been  sold  on  execu- 
tion on  a  judgment  recovered  previous  to  the  conveyance 
against  the  grantor  therein,  and  the  balance  of  the  proceeds  of 
Bach  sale  after  the  payment  of  said  judgment  was  now  iu  court 
for  distribution  to  those  entitled  to  it.  Brightbill  had  a  lien 
upon  a  transcript  of  a  guardianship  account  settled  iu  thi 
orphans'  court  on  Bitchey's  realty  subsequent  to  the  judgment 
of  the  Harrisburg  bank,  and  now  asked  to  be  substituted  to 
the  bank's  right  as  judgment  creditor  of  the  partnership  so  as 
to  obtain  payment  out  of  the  proceeds  of  Elder's  realty. 
There  was  no  evidence  as  to  the  respective  interests  of  the 
partners  in  the  firm,  or  as  to  the  state  of  the  partnership  ac- 
counts.    The  judgment  below  was  in  Brightbill's  favor. 

McClure,  for  the  plaintiff  in  error. 

AlrickSy  for  the  defendant  in  error. 

By  Court,  ELbnnsdt,  J.  If  this  were  the  ordinary  case, 
where  the  first  of  two  or  more  judgment  or  other  lien  creditors 
of  the  same  person,  having  two  funds  from  which  he  may 
satisfy  his  debt,  and  the  others  being  posterior  in  point  of  time, 
having  only  one  of  the  funds  within  their  reach,  the  court 
might  interfere,  so  as  to  give  the  junior  creditors  the  benefit  of 
the  security  of  the  first,  upon  their  paying  him  the  amount 
thereof,  and  permit  them  to  use  it  against  that  fund,  upon 
which  they  had  no  claim  under  their  own  securities,  for  the 
purpose  of  rendering  all  effective.  But  that  is  not  this  case ;  it 
is  of  a  more  complex  character.  The  first  judgment  creditor 
here  is  the  creditor  of  two  persons,  who  stood  upon  the  record 
as  his  joint  debtors,  both  owning  separate  real  estates  at  the 
time  of  the  rendition  of  the  judgment,  which  became  bound  by 
it;  and  the  other  creditors  are,  some  of  them,  the  separate 
creditors  of  one  only  of  these  two  debtors,  and  the  rest  of  the 
other.  In  the  ordinary  case  first  mentioned,  there  being  but 
one  and  the  same  debtor,  he,  of  course,  stands  in  the  same  re» 
lative  situation  to  each  of  his  creditors;  their  claims  are  alike 
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just  as  against  him,  and  it  can  make  no  difference  to  him  how 
the  funds  are  marshaled  in  their  application  to  the  payment  ol 
his  debts.  He  can  have  no  good  reason  to  object  to  them,  who 
are  posterior  in  point  of  time,  being  subrogated  to  the  rights 
of  the  first  for  the  purpose  of  obtaining  payment  of  their  claims. 
But  it  is  obvious,  that  where  the  second  fund,  which  the  first 
creditor  has  for  the  payment  of  his  debt,  is  the  estate  of  a  sec- 
ond person,  who  is  not  the  debtor  of  the  one  claiming  to  be 
subrogated  to  the  rights  of  the  first  creditor,  that  this  second 
person  may  have  rights  which  would  render  it  very  unjust  and 
inequitable  to  make  the  substitution.  For  instance,  if  he  be 
only  a  surety,  what  could  be  more  unjust?  A  surety,  in  this 
respect,  has  claim  to  great  favor;  and,  instead  of  allowing  the 
secuirity  to  be  used  to  his  prejudice,  courts,  upon  his  paying 
the  debt,  will  permit  him  to  have  and  to  use  all  the  securities 
which  the  creditor  held  against  his  principal,  for  the  purpose 
of  reimbursing  himself.  He  is  entitled  to  a  preference  as  re* 
gards  the  right  of  subrogation;  and  against  him,  I  apprehend, 
no  such  right  can  be  given  or  exercised  in  favor  of  any  subse- 
quent creditor  of  his  principal. 

The  Harrisburg  bank  had  the  first  lien  here  under  this  judg* 
meut  against  John  Eitchey  and  John  Elder  jointly  as  partners; 
but  for  the  debt  coming  to  Jacob  Brightbill,  in  right  of  his  wife, 
who  now  claims  to  be  subrogated  to  the  rights  of  the  bank,  John 
Elder  is  in  no  respect  liable.  It  is  the  proper  debt  of  Bitchey 
alone;  and  without  ascertaining  whether  Elder  may  not  be  a 
creditor  of  the  estate  of  Bitchey  to  an  equal  or  greater  amount 
than  the  one  half  of  the  debt  paid  the  bank  by  Bitchey's  estate, 
it  is  manifest  that  great  injustice  might  be  done  to  Elder  by 
making  his  estate  liable  to  the  payment  of  Bitchey's  debt. 

The  principle  of  equity  which  the  counsel  of  Brightbill  here 
invokes,  though  well  settled,  "must  be  employed,"  as  is  said 
by  Mr.  Justice  Sergeant,  very  correctly,  in  Ziegler  v.  2/my,  2 
Watts,  206,  '*  like  all  other  rules  of  equity,  to  the  attainment  of 
justice;  it  is  not  to  be  used  to  overthrow  the  equity  of  another 
person,  and  thus  work  injustice."  Now,  it  must  be  observed, 
that  neither  Elder  nor  Bitchey's  personal  representatives  are 
parties  to  or  notified  of  this  proceeding,  though  it  may  be  said 
that  Elder's  assignee  is;  but  to  make  the  subrogation  asked  for, 
would  not  only  affect  the  rights  of  the  assignee,  but  those  like- 
wise of  Elder  himself.  Neither  was  there  any  evidence  adduced, 
showing  what  interest  each  had  in  the  partnership,  whether 
they  were  equal  or  not;  or  that  there  ever  was  a  setUement  be- 
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tween  them  of  their  partnership  accounts,  in  which  it  was 
found  that  they  were  even,  or  that  there  was  no  balance  due 
from  Bitchey  to  Elder.  There  being  no  evidence  to  this  effect, 
it  seems  to  have  been  considered  by  the  court  below,  that  in  the 
absence  of  all  such  evidence,  it  ought  to  be  intended  that  their 
interests  in  the  partnership  were  equal;  and  that,  anterior  to 
the  payment  of  the  bank  debt  out  of  the  estate  of  Bitchey,  there 
was  no  indebtedness  of  the  one  to  the  other,  and  that  Elder, 
thereby,  became  debtor  to  the  estate  of  Bitchey  for  one  half  of 
the  debt  so  paid.  It  is  possible  that  the  court  may  have  been 
led  into  this  notion  from  what  Chancellor  Kent,  in  speaking  on 
this  subject,  said  in  the  case  of  Sella  v.  The  AdministrcUora  of 
HubbeU,  2  Johns.  Ch.  397.  He  there  says:  "  The  estate  of  each 
partner  ought  to  be  charged  with  the  debt  in  equal  portions,  pro- 
vided their  interests  in  the  partnership  were  equal.  This  is  the 
intendment  in  the  first  instance;  and  it  would  be  a  thing  almost 
of  coarse  for  equity  to  allow  the  representatives  of  the  deceased 
partner,  who  had  to  pay  the  whole  debt,  to  be  substituted  in 
place  of  the  creditor,  in  order  to  receive  from  the  surviving 
partner,  or  his  estate,  a  moiety  of  what  they  had  paid.  Noth* 
ing  could  stay  this  proceeding  but  the  allegation  of  the  sur* 
viving  partner  that  he  was  the  creditor  partner,  and  that  the 
estate  of  the  second  partner  owed  him  a  balance,  as  much  or 
more  than  that  it  had  been  obliged  to  pay.  This  would  render 
it  requisite  to  take  and  state  an  account  between  the  partners, 
before  the  court  could  interfere  in  any  way  to  enforce  the  claim 
for  contribution."  But  the  chancellor  does  not  go  so  far  as  to 
say,  that,  in  the  absence  of  evidence  showing  their  respective 
interest  in  the  partnership,  they  are  to  be  presumed  to  be 
equal;  but  would  rather  seem  to  say  that  where  this  is  made  to 
appear,  it  shall  be  intended  in  the  first  instance  that  they  ought 
to  be  charged  with  the  debt  in  equal  portions.  This  point, 
however,  was  not  before  the  chancellor  in  such  a  way  as  to  re- 
quire a  decision  from  him  on  it;  and  it,  therefore,  may  be,  that, 
if  it  had  been  necessary  for  him  to  have  adjudicated  upon  it, 
he,  upon  applying  his  mind  more  closely  to  it,  would  have 
come  to  a  different  conclusion.  For  in  a  subsequent  case  of 
Dorr  V.  SJiaiv,  4  Id.  17,  where  a  bill  was  filed  by  a  sub- 
sequent judgment  creditor  of  D.  S.  alone,  against  a  prior  judg- 
ment creditor  of  D.  S.  and  P.  S.  jointly,  to  compel  the  defend- 
ant, who  had  sued  out  execution  upon  his  judgment,  and  levied 
on  the  separate  real  estate  of  D.  S.,  P.  S.  being  the  separate 
owner  of  real  estate  also  bound  by  the  judgment,  which  the 
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defendant  subsequently  to  his  judgment  bought  of  P.  S.,  either 
to  cease  all  proceedings  upon  his  judgment  and  execution,  or 
to  assign  the  same  to  the  plaintiff,  on  being  paid  the  debt,  in- 
terest, and  costs.  Chancellor  Kent  dismissed  the  bill  because 
it  was  not  shown  positively  and  distinctly  that  P.  S.  ought  to 
pay  the  debt;  yet  I  do  not  see  why  it  might  not  have  been  said, 
at  least  with  equal  propriety,  in  this  last  case,  in  the  absence  of 
proof  showing  the  contrary,  that  as  the  record  of  the  judgment 
showed  the  debt  to  be  owing  by  them  as  joint  debtors,  without 
making  any  distinction  between  them,  it  was  to  be  intended  in 
the  first  instance  that  it  ought  to  be  paid  by  them  in  equal 
portions.  The  chancellor,  however,  thought  otherwise,  and 
accordingly  decided,  that  as  the  plaintiff  claimed  to  be  preferred 
upon  principles  of  equity  and  benevolence,  he  ought  to  show 
clearly  and  positively  that  he  was  entitled  to  it  upon  grounds 
that  left  no  room  for  raising  objections  against  it,  founded,  as 
it  would  seem,  even  upon  conjecture. 

His  language  in  illustration  of  the  principle  which  governed 
his  decision  is  very  applicable  to  the  present  case.  He  says: 
**  If  botb  judgments  had  been  against  D.  S.  only,  the  rule  that 
the  prior  creditor  must  be  thrown  first  on  the  fund,  not  reached 
by  the  second  judgment,  might  be  applied.  But  here  we  have 
no  means  of  knowing  whether  A.  or  B.  ought  to  pay  the  debt; 
and  it  might  be  unjust,  as  between  these  two  original  debtors, 
if  the  court  should  interfere  and  charge  the  debt  upon  one  of 
them  instead  of  the  other.  Tbey  are  not  before  us,  and  we 
have  nothing  in  the  cause  to  guide  us  in  making  a  selection  be- 
tween them.  The  consequence  is,  that  we  can  not  interfere  in 
the  case."  He  then  refers  to  the  opinion  of  Lord  Eldon  in  Ex 
parte  Kendal,  17  Yes.  520,  which  he  recites  seemingly  with  en- 
tire approbation,  who  says:  "  We  have  gone  this  length:  if  A. 
has  a  right  to  go  upon  two  funds,  and  B.  upon  one,  of  the  same 
debtor,  and  the  funds  are  the  property  of  the  same  person,  A. 
«hall  take  payment  from  that  fund,  to  which  he  can  resort  ex- 
clusively, so  that  both  may  be  paid.  But  it  was  never  said  that 
if  I  have  a  demand  against  A.  and  B.,  a  creditor  of  B.  shall 
compel  me  to  seek  payment  from  A.,  if  not  founded  in  some 
equity  giving  B.  for  his  own  sake,  as  if  he  was  a  surety,  etc.,  a 
right  to  compel  me  to  seek  payment  of  A.  It  must  be  es- 
tablished, that  it  is  just  and  equitable  that  A.  ought  to  pay  in 
the  first  instance,  or  there  is  no  equity  to  compel  a  man  to  go 
against  A.,  who  has  resort  to  both  funds."  According  to  the 
principles  laid  down  in  these  oases,  which  certainly  commend 
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themselves  stroDglj  to  every  discerning  mind  for  their  udapta^ 
tion  to  promote  mutual  justice,  it  ought  to  have  been  shown 
beyond  doubt,  that  the  estate  of  Eitchey  had  a  right  to  go  upon 
the  estate  of  Elder  for  one  half  of  the  money  paid  out  of  it  to  tbe 
bank.  But  this  could  only  have  been  shown  by  proving  in  the 
first  place,  that  Elder  and  Rifcchey  were  equal  partners  in  their 
joint  concern,  "  for  the  benefit  of  which  the  debt  was  created. '* 
And  then,  in  the  second  place,  that  upon  a  final  settlement  of 
their  partnership  and  other  accounts,  Elder  was  indebted  to 
Bitchey  or  his  estate:  or  that  there  was  nothing  due  from  the 
latter  to  the  former  when  tbe  estate  of  the  latter  paid  the  bank 
debt.  No  evidence,  however,  was  offered  as  to  either  of  these 
facts,  but  the  affirmative  would  seem  to  have  been  presumed  by 
the  court  in  both  instances.  This,  we  think,  was  not  sufficient 
to  justify  the  court  in  coming  to  the  conclusion,  that  Elder, 
from  the  state  of  the  accounts  as  between  him  and  Bitchey 's  es- 
tate, was  bound  to  pay  one  half  of  the  amount  of  the  debt  paid 
to  the  bank.  That  there  ought  to  have  been  satisfactory  and 
positive  evidence  adduced,  establishing  this  latter  fact  beyond 
doubt,  is  deducible  from  legal  analogy  as  well  as  from  the  na* 
ture  of  the  thing  itself. 

From  the  principles  already  laid  down,  it  is  perfectly  certain, 
that  unless  Bitchey's  estate  had  the  right  to  claim  contribution 
from  Elder,  and  presented  itself  in  such  a  point  of  view  as  to 
show  clearly  that  the  right  existed,  Biightbill  can  have  no  claim 
as  the  creditor  of  Bitchey 's  estate;  for  it  is  only  in  right  of 
Bitchey  that  he  can  pretend  to  claim  contribution.  But  the 
money  paid  to  the  bank  out  of  Bitchey's  estate  was  paid  in  dis- 
charge of  a  partnership  debt,  owing  by  Bitchey  and  Elder  as 
such  to  the  bank,  and  without  a  previous  settlement  of  the  part- 
nership account,  showing  that  this  bank  debt  ought  to  have  been 
paid  by  Bitchey  and  Elder  in  equal  portions;  Bitchey,  if  he 
were  living  and  had  paid  the  debt,  could  not  claim  to  have  con- 
tribution allowed  him  in  the  manner  it  was  here.  His  only 
remedy  would  be  by  an  action  of  account  render  against  Elder; 
in  which  all  their  partnership  accounts  would  have  to  be  brought 
into  view,  and  to  be  stated  and  settled  by  auditors  appointed 
for  that  purpose;  by  whom  each  of  the  parties  might  be  com- 
pelled to  answer  interrogatories,  upon  oath  or  affirmation,  in 
regard  to  matters  of  fact  appertaining  thereto;  and  unless  it 
appeared  upon  such  settlement,  taking  the  money  paid  the  bank 
into  the  account,  that  Elder  was  indebted  to  Bitchey,  the  latter 
oould  pretend  to  no  right  to  contribution.     Again,  were  Bitchey 


310  Stebuno  V,  Bbightbill.  [Penn. 

living,  it  can  not  be  questioned  but  a  previous  settlement  of 
their  partnership  accounts  made  in  some  way,  either  amicably 
or  otherwise,  showing  a  balance  struck  in  favor  of  Bitchey,  and 
that  Elder  was  his  debtor,  would  be  indispensably  necessary,  in 
order  to  establish  that  he  was  entitled  to  contribution.  Even  to 
enable  him  to  maintain  an  action  of  assumpsit  to  recover  it,  this 
at  least  would  be  requisite.  This  is  well  settled  by  abundance 
of  authority,  which  seems  to  prove  pretty  conclusively,  that  no 
intendment  or  presumption  can  or  ought  to  be  made  in  his  favor, 
from  the  mere  circumstance  of  the  money's  having  been  paid 
in  discharge  of  a  partnership  debt,  for  the  purpose  of  giving 
him  a  right  to  demand  contribution. 

This  doctrine  has  been  established  with  a  view  to  protect  the 
partner,  against  whom  the  claim  is  made  for  contribution,  from 
paying,  unless  upon  the  principle  of  equaliadng  their  profit 
and  loss  according  to  their  respective  interests  in  the  partner* 
ship,  it  shall  appear  that  he  is  bound  to  do  so.  This  being  the 
case  as  against  Bitchey  himself,  were  he  alive,  there  is  not  even 
the  shadow  of  reason  why  his  representatives,  or  any  one  of  his 
credik)rs,  should  be  placed  on  a  more  favorable  footing.  We, 
therefore,  think  that  Brightbill  did  not  show  himself  entitled  to 
claim  any  portion  of  the  money  arising  from  the  sale  of  the 
land  sold  as  the  property  of  Elder,  but  that  the  residue  of  the 
money  remaining  after  satisfying  Hummel  &  Lebkicher's  judg- 
ment against  Daniel  Ferguson,  subject  to  the  lien  of  which 
Elder  became  the  owner  of  the  land,  must  be  appropriated 
towards  paying  the  judgment  of  Sterling  against  Elder;  and  if 
any  surplus  should  remain,  then  it  is  to  be  paid  to  Alexander  M. 
Piper,  who  purchased  the  land  of  Elder;  and  to  whom  the  lat- 
ter assigned  it  subject  to  those  claims,  directed  to  be  satisfied 
first  out  of  the  money  arising  from  the  sheriff's  sale. 

Judgment  reversed. 

Whsbi  0ns  Cbbditob  has  Rbcoubsb  to  Two  Funds,  and  another  to  only 
one  of  them,  and  the  former  obtains  payment  out  of  the  only  fond  to  whi^ 
the  latter  can  resort,  see,  as  to  the  latter's  right  to  be  sabrogated  to  tht 
former's  claim  against  the  other  fund,  Cheeaebrough  v.  MiUard,  7  Am.  Deo. 
494;  Jones  v.  ZoUicoffer,  11  Id.  795  and  note;  RarMey*$  appeal,  27  Id.  901. 
The  principal  case  is  recognized  as  an  authority  on  this  anbjeot  in  Kyner  v, 
Kyner,  7  Watts,  225;  N^  v.  MiOer,  8  Pa.  St.  350;  and  QtarhaH  v.  Jwdm^ 
11  Id.  332. 


^' 
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Case  v.  Gbeen. 

[5  W4LTTS,  2G2.] 

Dbuvxbt  of  SpEcmo  Abticles  at  the  Timjb  and  Placs  appointed  by  m 
oontract  for  their  delivery,  where  the  payee  does  not  attend  to  reoeiTO 
them,  nevertheless  satisfies  the  oontract. 

JESbbor  to  the  common  pleas  of  Susquehanna  county.  The 
action  below  was  on  a  written  agreement  to  pay  a  certain  in- 
debtedness in  scythe-snaths  and  rakes  at  a  certain  time  and 
place,  the  property  to  be  appraised  by  disinterested  appraisers. 
The  defendants  proved  that  they  delivered  the  articles  at  the 
time  and  place  appointed,  and  that  the  plaintiff  not  being  there 
to  zeceiTe  them,  they  had  them  appraised  by  disinterested  ap- 
piaLserSy  and  left  them  at  the  place  of  delivery.  There  was 
evidence  on  the  part  of  the  plaintiff  to  show  that  he  was  sick  at 
the  time,  and  that  the  goods  were  left  exposed  to  the  weather 
and  injured,  and  also  that  they  were  not  worth  the  sum  at 
which  they  were  appraised.  The  jury  were  instructed,  among 
other  things,  that  if  the  property  wais  delivered  and  appraised 
at  the  time  and  place  according  to  the  agreement,  and  the 
plaintiff  did  not  attend  to  receive  them,  the  contract  was  never- 
theless discharged,  and  no  action  could  be  maintained  thereon, 
though  the  defendants  might  be  liable  in  trover  or  replevin,  or 
as  bailees  for  not  taking  proper  care  of  the  articles.  Verdict 
and  judgment  for  the  defendants,  and  the  plaintiff  sued  oat 
this  writ  alleging  error  in  the  instructions. 

Jesaup,  for  the  plaintiff  in  error. 

Luak^  for  the  defendants  in  error. 

By  Court,  Bogkbs,  J.  The  case  supposes  that  the  payor 
attended  at  the  day  and  place  fixed  by  the  agreement,  and  de- 
livered, or  was  ready  to  deliver,  the  property  in  satisfaction  of 
the  debt;  so  that  the  question  is,  what  effect  this  has  on  the 
action.  In  general,  a  tender  does  not  extinguish  the  demand. 
The  only  effect  of  it  is  to  preclude  any  claim  for  interest;  but 
«till,  in  some  cases,  a  tender  by  one  party  to  pay  a  debt  or 
perform  a  duty,  and  the  refusal  of  the  other  to  accept  thereof, 
amounts  to  a  payment  of  the  debt  or  a  performance  of  the 
duty.  Thus,  if  A. ,  without  any  debt  or  duty  preceding,  enfeoff 
B.  of  land,  with  condition  for  the  payment  of  one  hundred 
pounds  to  B.,  in  the  nature  of  a  gratuity,  and  A.  tender  the 
money  to  B.,  and  B.  refuse  to  accept  it,  the  land  is  thereof 
discharged  forever.    So,  if  a  single  bond  be  entered  into  for 
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the  payment  of  t-wenty  pounds  to  the  obligee,  and  afterwards  a 
deed  be  made,  that,  at  the  payment  of  ten  ponnds,  the  bonds 
shall  be  void,  and  the  obligor  tender  the  ten  pounds,  and  th« 
obligee  refuse  to  accept  it,  the  obligor  is  discbar^ed  forever 
If  a  man  enter  into  an  obligation,  m  the  penalty  of  one  hus^ 
dred  pounds,  with  condition  to  perform  an  award,  oi  to  do  some 
other  thing,  for  the  benefit  of  the  obligee,  which  it  was  not 
incumbent  on  the  obligor  to  do  at  the  time  of  entering  into  ih^ 
obligation,  a  tender  by  the  obligor,  of  performing  the  award . 
or  of  doing  the  other  thing,  and  a  refusal  by  the  obligee  U. 
accept  thereof,  are  a  perpetual  bar  to  the  action  upon  the  obli- 
gation; for,  as  the  condition  is  satisfied  by  the  tender  and 
refusal,  the  penalty  can  not  be  recovered;  and,  as  the  perform- 
ing of  the  award  or  doing  the  other  thing,  which  it  was  no\ 
incumbent  on  the  obligor  to  do,  at  the  time  of  entering  into  it, 
could  not  be  parcel  of  the  obligation,  no  action  lies  therefor, 
to  compel  the  performance  of  the  award  or  the  doing  of  th^ 
other  thing:  1  Inst.  207;  5  Bac.  Abr.  11,  tit.  Tender.  If  a 
man  be  bound  in  two  hundred  quarters  of  wheat,  for  the  deliv* 
ery  of  one  hundred  quarters,  if  the  obligor  tender  at  the  day 
one  hundred  quarters,  he  shall  not  plead  uncore  prist,  because, 
albeit,  as  in  these  cases  it  be  parcel  of  the  condition,  yet  the) 
be  bona  perUura,  and  it  is  a  charge  for  the  obligor  to  put  them. 
The  delivery  of  the  goods  is  collateral  to  the  obligation,  as  it  i» 
termed,  and  by  tender  and  refusal,  the  plaintiff  shall  never  be 
entitled  to  the  money.  In  the  Institutes,  it  is  said,  if  the 
obligee  refuse  them,  when  a  lawful  tender  is  made  to  him,  it 
shall  be  accounted  his  own  folly.  And  in  all  such  cases,  in 
pleading  of  the  tender  and  refusal,  the  parties  shall  not  be 
driven  to  plead,  that  he  is  ready  to  pay  the  same,  or  tender  it 
in  court. 

So,  also,  in  Slingerland  v.  Morse,  8  Johns.  475,  where  the 
contract  was  to  deliver  horses  and  household  property,  which 
was  tendered  and  refused,  it  was  decided,  that  such  a  tender 
and  refusal  was  a  complete  bar  to  the  suit,  on  the  contract; 
and  that  the  plaintiff  must  resort  to  the  person  in  whose  pos- 
session the  goods  are,  and  who  held  them  as  bailee  and  at  his 
risk.  The  only  difference  between  the  case  cited  and  the  case 
at  bar  is,  that  here,  there  was  not  a  tender  and  refusal,  be- 
cause the  payor  did  not  attend  at  the  time  and  place  appointed. 
But  this  can  make  no  difference  in  principle;  for  every  conse- 
quence which  would  have  followed  from  a  tender  and  refusal,, 
will  follow  from  being  ready  to  tender,  in  case  the  person^ 
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whose  datj  it  was  to  be  present  at  the  place  where  the  tender 
was  intended  to  have  been  made,  neglect  to  be  present.  If. 
every  sach  consequence  did  not  follow,  it  would  frequently 
happen,  that  notwithstanding  one  party  has  done  all  that  was 
in  his  power  to  make  a  tender,  all  would  be  rendered  inefifectual, 
by  the  willful  absence  of  the  other  party:  5  Bac.  Abr.  14,  tit. 
Tender.  The  effect  of  the  tender  and  refusal,  or  being  ready 
to  tender,  when  the  other  party  does  not  attend,  is  to  divest 
the  property  from  the  original  owner,  and  invest  it  in  the  payee. 
Of  course,  all  right  of  action  is  extinguished,  on  the  contract; 
it  having  been  satisfied  and  paid.  If,  therefore,  the  plaintiff 
has  auy  remedy,  it  must  be  by  suit  against  the  party  in  whose 
posession  the  goods  are,  and  not  upon  the  contract.  It  must 
be  remarked,  that  the  articles  were  not  of  such  a  nature  as  to 
be  liable  to  injury  by  an  exposure  to  the  weather  for  a  few  days. 
Judgment  affirmed. 

Tender  to  Satisvt  Contract  to  Pat  in  Spbcifio  Articles:  See  on 
this  point  Lamb  v.  LcUhrop,  27  Am.  Dec.  174,  in  the  note  to  which  the  other 
cues  and  notes  in  this  series  on  the  same  subject  are  collected.  Where  the 
promisor  in  a  contract  to  pay  in  specific  articles  at  a  certain  time  and  place, 
brings  the  articles  to  the  place  and  at  the  time  appointed,  and  delivers  them, 
or  sets  them  apart  for  the  promisee,  whether  he  is  present  to  receive  them  or 
not,  the  property  passes,  and  the  contract  is  discharged:  Zinn  v.  SowUy,  4 
F^  at  171:  Dailey  v.  Green,  15  Id.  125,  both  citing  Case  v.  Oreen. 


Weiser  v.  Weiseiu 

[6  Watts.  279.] 

TteXRX  18  NO  Implied  Warranty  in  a  Partition  Deed  between  tenants  in 
commoQ  under  a  will,  though  there  is,  it  seems,  an  implied  special  war- 
ranty annexed  to  every  partition  between  coparceners. 

SxFRBSS  Special  Warranty  Limits  an  Impued  Oeneral  Warranty  in  a 
deed,  except,  perhaps,  where  the  implied  warranty  is  a  necessary  conse- 
quenoe  of  tenure,  which  is  not  the  case  in  a  partition  deed. 

Ebbob  to  the  common  pleas  of  Union  county,  in  an  action  of 
covenant  upon  a  partition  deed  executed  by  the  children  and 
devisees  of  Conrad  Weiser,  deceased,  allotting  among  them- 
selves certain  land  devised  to  them  as  tenants  in  common.  The 
plaintiff  was  the  administrator  of  Peter  Weiser,  to  whom  a  part 
of  said  land  bad  been  devised  by  Frederick  Weiser,  one  of  the 
parties  to  said  deed,  to  whom  said  part  had  been  allotted  in  the 
partition.  Peter  Weiser  had  been  evicted  by  title  paramount. 
The  defendants  were  administrators  of  another  one  of  the  par- 
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ties  to  said  deed.  The  plaintiff  relied  upon  an  alleged  implied 
warranty  of  title  in  the  deed,  which  was  set  out  in  the  declara- 
tion as  a  general  warranty.  The  deed  was  offered  in  evidence. 
It  contained  an  express  covenant  of  special  warranty.  The 
court  rejected  it  as  not  supporting  the  declaration.  Verdict 
and  judgment  for  the  defendants,  and  the  plaintiff  brought 
error. 

Oreenough,  for  the  plaintiff  in  error. 

Bellas,  contra. 

By  Court,  KsmrEDT,  J.  The  only  question  presented  here  is, 
whether  the  deed  offered  in  evidence  by  the  plaintiff,  contains 
such  a  covenant  as  that  set  forth  in  this  declaration;  for  a 
breach  of  which  he  claims  to  recover  damages.  It  is  admitted 
that  the  deed  contains  no  express  covenant  of  the  same  effect; 
but  it  is  contended,  iuasmuch  as  it  is  a  deed  of  partition,  that  a 
general  warranty,  such  as  the  plaintiff  has  declared  on,  arises 
from  the  very  nature  of  the  transaction,  by  implication  of  law, 
without  any  such  being  expressed.  It  is  true,  that  as  between 
coparceners  every  partition  has  annexed  to  it,  not  only  a  war- 
ranty, but  a  condition  in  law;  by  virtue  of  the  latter  a  copar- 
cener, in  case  of  her  eviction  from  any  portion  of  her  allotment^ 
however  small  or  insignificant,  may  re-enter  upon  the  other 
coparceners  or  their  heirs  and  defeat  or  annul  the  whole  parti* 
tion;  or  she  may  by  force  of  the  iormer  vouch  them,  in  which 
case  she  shall  only  obtain  a  recompense  for  the  part  lost:  Oo. 
Lit.  173  b,  174  a,  384  a;  Bustard's  case,  4  Co.  121;  4  Cm. 
Dig.,  tit.  32,  Deed,  c.  24,  sec.  24.  But  here  the  partition  was 
made  between  tenants  in  common,  as  appears  from  the  plaintiff's 
showing  in  his  declaration,  and  the  implied  warranty,  which 
arises  in  the  case  of  partition,  is  confined  to  a  partition  made 
between  coparceners,  and  the  law  does  not  create  it  in  any  other 
case  of  partition:  4  Cm.  Dig.,  tit.  32,  Deed,  c.  6,  sec.  17.  This 
distinction  arose,  no  doubt,  from  the  right  of  compulsory  parti- 
tion being,  in  the  case  of  coparceners,  tbe  gift  of  the  common 
law:  Litt.,  sec.  247;  but  in  the  case  of  joint  tenants  and  ten- 
ants in  common,  it  was  first  given  by  the  statutes  31  Hen. 
YIII.,  c.  1,  and  32  Id.,  c.  32;  Litt.,  sees.  290,  318;  Co.  Lit.  169 
a,  187  a. 

The  common  law  having  established  this  right  in  favor  of  co- 
parceners, because  their  relationship  being  created  by  it,  and 
not  by  an  act  or  choice  of  their  own,  as  in  the  case  of  joint 
tenants  and  tenants  in  common,  thought  it  reasonable  that  it 
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should  endure  no   longer  than  the  parties  should  be  pleased 
with  it;  but  at  the  same  time  deemed  it  expedient,  as  well  as 
just,  that  they  should  not  be  placed  in  a  worse  condition  by 
the  partition,  than  if  they  had  continued  to  enjoy  their  respect- 
ive interests  in  the  lands  or  property  without  a  division;  be- 
cause, if    the  partition  had  not  been  made,   and  there  had 
existed  an  outstanding  title  paramount  for  a  portion  of  the 
property,  to  recover  which  a  suit  had  been  commenced,  they 
must  have  been  impleaded  jointly,  and  the  loss  sustained,  by  a 
recovery,  would  consequently  have   fallen  equally  upon  all; 
therefore,  after  the  partition,  a  warranty  was  annexed  by  the 
common  law  to  each  part,  so  that  if  any  one  should  be  so  im- 
pleaded, she  might  vouch  her  sisters,  or  those  who  had  been 
her  coparceners,   at  the   time   of    partition,   or  their   heirs, 
and  by  this  means  also  have  their  aid  to  deraign  the  warranty 
paramount,  if  an}*  existed,  annexed  to  the  purchase  of  their 
ancestor:  Co.  Lit.   173  b,  174  a;  Bustard's  case,  4  Co.  121. 
For,  although  by  the  statute  of  31  Henry  YIU.,  c.  1,  sec.  2, 
the  writ  de  partUione  /adenda  is  given  to  joint  tenants  and 
tenants  in  common;   and  they  are  thereby  rendered  liable  to 
make  partition,  according  to  the  words  of  the  statute,  *'  in  like 
manner  and  form  as  coparceners  by  the  common  laws  of  this 
realm  have  been  and  are  compelled  to  do,"  yet  the  statute  does 
not  enact  nor  declare  that  any  warranty  shall  be  annexed,  so 
as  to  enable  any  one  or  more  of  them  thereafter,  in  case  of  be* 
ing  impleaded  for  his  or  their  allotments  or  any  portion  thereof, 
to  vouch  the  rest;  but  merely  provides  by  the  third  section, 
**  that  every  of  the  said  joint  tenants  and  tenants  in  com* 
mon,  and  their  heirs,  after  such  partition  made,  shall  and  may 
have  aid  of  the  other  or  of  their  heirs,  to  the  intent  to  deraign 
the  warranty  paramount,^  and  to  recover  for  the  rate  as  is  used 
between  coparceners  after  partition  made  by  the  order  of  the 
common  law." 

It  was  thought  nothiug  but  just,  seeing  they  were  thus  com- 
pelled to  make  partition,  to  secure  to  them  the  benefit  of  such 
warranty  paramount,  after  the  partition  should  be  made,  the 
same  as  they  were  before  entitled  to  it;  and  an  express  pro* 
vision  to  this  effect  was  deemed  the  more  especially  necessary 
in  order  to  preserve  it,  for  anterior  thereto,  when  partition  was 
made  by  consent  or  agreement,  which  was  the  only  mode 
whereby  it  could  be  effected,  they,  by  making  partition,  de* 
stroyed  that  warranty:  Co.  Lit.  187  a,  169  a.  And  this  cir- 
eamstance  of  its  destroying  such  warranty  may,  in  some  cases. 
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Lave  proved  an  obstacle  to  thus  making  a  partition,  wben  iliej 
bad  any  doubt  as  to  tbe  goodness  of  tbeir  titles;  and  perbaps 
ougbt  still  to  make  tbem  cantious,  under  like  doubts,  in  making 
partition  merely  by  agreement,  without  Tmt;  or  otherwise  than 
in  pursuance  of  the  statute;  for  it  would  seem  that  unless  it  be 
BO  made,  all  the  common  law  incidents  will  attend  it:  Id.  187 
a.  Joint  tenants  of  the  freehold  or  inheritance  before  the 
passage  of  this  statute,  were  not  only  restrained  to  making 
partition  by  agreement,  but  it  was  necessary  to  have  it  con- 
summated by  tbe  execution  of  a  deed  in  order  to  render  it 
effectual :  Id.  169  a,  187  a.  But  tenants  in  common,  being  seised 
of  several  estates  or  interests,  might  have  done  it  by  parol,  pro- 
vided it  were  executed  by  livery  to  each  one  of  his  separate 
allotment:  Id.  169  a.  But  the  statute  of  frauds  makes  a 
writing  necessary  now  in  all  cases  of  partition  made  by  agree- 
ment without  writ.  Seeing,  then,  that  joint  tenants  aud 
tenants  in  common,  before  the  statute  of  31  Hen.  Vul.,  could 
only  make  partition  by  agreement,  there  was  no  good  reason 
why  the  law  should  imply  or  annex  a  warranty  in  such  case, 
because  the  parties,  in  making  the  partition,  were  perfectly 
competent,  and  had  full  power  to  provide  by  the  terms  of  their 
agreement  against  future  losses  by  titles  paramount  or  prior 
incumbrances;  and  accordingly  it  became  customary  to  intro- 
duce into  the  deeds  of  partition  mutual  covenants  in  respect  to 
the  title,  which  practice  continues  to  prevail  even  at  the  present 
time:  4  Cru.  Dig.,  tit.  32,  Deed,  c.  6,  sec.  17. 

But  if  it  were  so,  that  the  statute  did  annex  a  warranty  to  a 
partition  made  between  joint  tenants  or  tenants  in  common, 
such  as  exists  in  the  case  of  coparceners,  it  would  not  raise  it 
here,  because  the  partition  was  not  made  under  the  statute; 
and  it  only  extends  its  operation  to  partitions  made  in  pur- 
suance thereof.  And  accordingly  Lord  Coke  lays  it  down,  Co. 
Lit.  169  a:  *'  They  must  pursue  that  act  by  writ  de  partUume 
facienda;  and  a  partition  between  joint  tenants,  without  writ, 
remains  at  the  common  law,  etc.  And  so  it  is,  and  for  the 
same  reason,  of  tenants  in  common."  And  in  Id.  187,  a,  he 
again  repeats:  '*  But  since  Littleton  wrote,  joint  tenants  and 
tenants  iu  common  are  generally  compelled  to  make  partition 
by  writ  framed  upon  the  statutes  of  31  and  32  Henry  YIII. : 
and  albeit  they  be  now  compellable  to  make  partition,  yet  see* 
ing  they  are  compellable  by  writ,  they  must  pursue  the  stair 
utes,  and  can  not  make  partition  by  parol,  for  that  remains  at 
the  common  law."    And  so  in  the  same  folio  he  says:  "  If  two 
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joint  tenants  be  of  land  with  warranty,  and  they  make  parti- 
tion by  writing,  the  warranty  is  destroyed;  but  if  they  make 
partition  by  writ  of  partition  upon  the  statute,  the  war- 
ranty remains,  because  they  are  compellable  thereto."  And  it 
may  be  added,  also,  because  under  such  compulsory  partition, 
the  benefit  of  a  paramount  warranty  is  expressly  preserved,  as 
already  mentioned,  by  the  third  section  of  the  statute  of  31 
Hen.  Vm.,  c.  1. 

We  haye^tated  above,  that,  as  the  law  annexed  no  warranty 
in  cases  of  partition  made  between  joint  tenants  and  tenants  in 
common,  the  parties  supplied  this  by  the  insertion  of  mutual 
covenants,  clearly  and  distinctly  expressed  in  the  deed,  so  for 
as  they  were  willing  to  become  bound  to  each  other,  for  the 
goodness  of  the  title  and  the  future  enjoyment  of  their  respect- 
ive allotments,  and  that  such  has  been  the  practice  from  the 
earliest  period  down  to  the  present  time.  And  the  deed  in 
question  is  evidence  of  its  having  been  done  by  the  parties  to 
the  partition  therein  set  forth:  but  then  the  covenant,  inserted 
in  it,  is  only  a  special  covenant  of  warranty;  one  of  much  nar- 
rower import  than  that  declared  on,  which  is  one  of  general 
warranty,  and,  therefore,  not  the  same  with  that  expressed  in 
the  deed. 

Seeing,  then,  that  the  deed  contains  no  such  covenant,  either 
express  or  implied,  as  that  set  forth  by  the  plaintiff  in  his  dec* 
iaration,  it  is  perfectly  clear  that  the  deed  did  not  contain  any- 
thing which  tended  to  support  the  plaintiff's  allegation,  and 
was,  therefore,  rightly  rejected  by  the  court.  But  even  sup- 
posing this  to  have  been  the  case  of  a  deed  of  partition  made 
between  coparceners,  still  I  apprehend  that  the  implied  war- 
ranty would  not  have  enabled  the  plaintiff  to  recover:  for  it 
is  only  a  special,  and  not  a  general  warranty  that  is  implied  in 
such  case;  and  which,  at  most,  only  entitles  the  party,  upon 
voucher,  to  recover,  not  other  land  of  equal  value,  but  so  much 
of  the  remaining  land  alone  in  value,  which  was  the  subject  of 
partition,  as  shall  be  sufficient  to  equalize  the  loss  that  may  be 
occasioned  by  the  eviction:  Bugtard*8  case,  4  Co.  121;  Eaton 
College  v.  The  Bishop  of  Winchester,  3  Wils.  491;  Perk.,  sec. 
810.  It  is  one  of  those  warranties  to  which  Lord  Coke  has 
allusion  in  Co.  Lit.  884  b,  when  he  says  "  that  in  some  cases 
warranties  in  law  do  extend  to  execution  in  value  of  special 
lands,  and  not  generally  of  lands  descended  in  fee  simple;"  so 
that  the  party  claiming  redress  under  the  warranty  annexed  by 
law  to  partition,  would  seem  to  be  restricted  to  the  lands  which 
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were  the  subject  of  the  partition,  as  long  as  any  part  thereof 
remained,  but  after  ibey  were  all  gone,  he  would  be  without 
remedy  upon  such  warranty. 

But  besides  this,  the  implied  warranty  in  partition  between 
coparceners  was  only  in  privity;  for  none  shidl  vouch  by  force 
of  it,  except  the  parties  to  the  partition,  or  their  heirs, 
and  no  assignee:  Bastard's  case^  4  Oo.  121;  Litt.,  sec.  262. 
And  Lord  Coke  says:  **  When  the  whole  privity  between  co- 
parceners is  destroyed,  there  ceases  any  recom^^nse  to  be 
expected,  either  upon  the  condition  in  law,  or  warranty  in 
law  by  force  of  the  partition:"  1  Inst.  174  a.  And  hence, 
if  a  man  die  seised  of  two  parcels  of  land  of  equal  value, 
one  held  by  him  in  fee  simple  and  the  other  in  fee  tail,  leaving 
issue  two  daughters,  who  make  partition  thereof  between  them, 
alloting  the  land  in  fee  tail  to  the  elder  daughter  and  the  land 
in  fee  simple  to  the  younger,  who  aliens  her  land  in  fee  and  dies 
leaving  a  daughter,  such  issue,  as  one  of  the  heirs  in  tail,  may 
enter  iuto  the  land  in  tail  and  possess  it  with  her  aunt,  but  the 
aunt  shall  not  enter  into  half  the  land  in  fee  simple,  in  the  occu- 
pation of  the  alienee,  for  by  the  alienation,  the  privity  is  de- 
stroyed: Litt.,  sec.  260;  1  Inst.  172  b.  Now,  the  plaintifl 
here  is  the  personal  representative  of  Pqjber  Weiser,  who 
was  evicted  of  the  land  by  a  title  paramount,  and  who, 
according  to  the  plaintiffs  statement,  as  set  forth  in  his 
declaration,  was  the  devisee,  that  is,  assignee,  and  not  heir  of 
Frederick  Weiser,  one  of  the  parties  to  the  deed  of  partition; 
BO  that  the  plaintiff  is  not  the  representative  of  a  party  to  the 
partition,  nor  yet  of  the  heir  of  a  party,  but  merely  the  personal 
representative  of  the  assignee  of  one,  and,  therefore,  agreeably 
to  the  rule  mentioned  above,  the  plaintiff's  intestate  could  not 
have  vouched,  when  living,  by  force  of  the  implied  warranty, 
and  of  course  can  have  no  claim  to  any  recompense  from  the 
defendant. 

But,  in  the  next  place,  admitting  that  a  personal  action  of 
covenant  may  be  maintained,  which,  I  think,  is  somewhat 
doubtful,  at  least,  upon  a  breach  of  the  implied  warranty 
that  arises  in  the  case  of  a  partition  made  between  coparceners^ 
there  is  still  another  objection,  which,  as  it  appears  to  me, 
would  be  fatal  to  the  plaintiff's  recovery  upon  it,  even  if  it  were 
to  be  considered  a  general  warranty,  which  it  certainly  is  not. 
The  parties  to  the  deed  of  partition  have  thought  proper  to 
insert  in  it  an  express  covenant  of  special  warranty,  limiting 
the  responsibility  of  each  for  the  goodness  of  the  title  to  th* 


June,  1836.]  Weissb  v.  Weiseb.  319 

lands  divided,  to  the  acts  done  or  suffered  by  him  oiTher,  which 
might  happen  to  affect  it,  and  against  such  persons  only  as 
should  lawfully  claim  by,  from,  or  under  him  or  her,  etc.  Now, 
according  to  the  fourth  resolution  in  Noke'a  caae^  4  Co.  80,  it 
was  held  by  Chief  Justice  Popham,  and  the  whole  court,  as 
Lord  Coke  says,  that  an  express  covenant  qualified  the  gener- 
ality of  an  implied  covenant,  and  restrained  it  by  the  mutual 
consent  of  the  parties,  so  that  it  should  not  extend  any  further 
than  the  express  covenant.  Expressum  /adt  cessare  tacUum. 
And  although  in  Proctor  v.  Johnson,  2  Brownl.  214,  the  chief 
justice  seems  to  doubt  the  authority  of  this  resolution,  and 
says  that  this  point  in  Noke's  case  was  not  adjudged,  but  was 
a  matter  spoken  of*  collaterally  in  the  case,  and  the  case  was 
adjudged  against  the  plaintiff  for  other  reasons;  and  again,  in 
Croke's  report  of  the  case,  Cro.  Eliz.  675,*  he  says,  that  Chief 
Justice  Popham  inclined  to  this  opinion,  but  the  other  justices 
did  not  deliver  any  opinion  therein,  yet  Lord  Hale,  in  Deering 
V.  Farrington,  1  Mod.  113,  lays  down  the  law  according  to  this 
resolution,  and  the  authority  of  Noke'a  case  upon  this  point  has 
been  since  recognized  in  many  cases,  and  is  now  considered  an 
established  rule  of  law:  HayesY.  Bickerstaff,  Yaugh.  126;  Broum 
V.  Brown,  1  Lev.  57;  Froniin  v.  SmaU,  2  L.  Raym.  1419;  Clarke 
V.  Jamson,  1  Yes.  101;'  MerrU  v.  Frame ^  4  Taunt.  329;  Shep. 
Touch.  165;  4  Cru.  Dig.,  tit.  32,  Deed,  c.  24,  sec.  22,  and  c.  25, 
sees.  16,  17;  Christine  v.  WhUehUl,  16  Serg.  &  R.  114;  Frost  v. 
Raymond,  2  Cai.  192  [2  Am.  Dec.  228];  Kent  v.  Welch,  7  Johns. 
258  [5  Am.  Dec.  266];  Vanderkarr  v.  Vanderkarr,  11  Id. 
122;  Gates  v.  Caldwell,  7  Mass.  68;  Sumner  v.  WiXLiams,  8  Id. 
1G2[5  Am.  Dec.  83.] 

But  it  has  been  said  that  this  rule  is  not  applicable  to  leases, 
or  conveyances  of  freehold  estates,  or  those  of  inheritance; 
and  this  distinction  would  seem  to  receive  some  countenance 
from  what  is  said  in  1  Shep.  Touch.  165;  where,  after  laying 
down  the  rule  as  established  in  Noke*s  case,  which  had  reference 
to  a  term  for  years  merely,  the  author  says:  **  This  is  not  like 
to  the  case  where  a  man  doth  make  a  lease  for  life  by  the  words 
'  dedi  et  concessi,'  or  make  a  lease  for  life  by  other  words  re- 
serving rent  (in  which  cases  the'  law  doth  create  a  warranty 
against  all  men  during  the  life  of  the  lessor):  for  if  in  these 
cases  there  be  an  express  warranty  in  the  deed,  yet  this  doth 
not  take  away,  nor  qualify,  the  implied  warranty:  but  the  les- 
see may  make  use  of  which  of  these  he  will,  if  he  be  ousted  or 
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evicted  by  *one  that  hath  elder  title."  And  Mr.  Butler  in  his 
note  (1)  to  Go.  Lit.  384  a,  on  this  subject,  in  reference  to  grant- 
ing estates  of  inheritance  in  lands,  says:  ''When  they  (lands) 
were  granted  to  be  held  of  the  grantor  himself,  at  least  if  the 
grant  were  made  by  the  word  '  dedi,'  then  without  any  other 
warranty,  the  feoffor  and  his  heirs  were  bound  to  warranty. 
This  is  enacted  by  the  statute  de  bigamiSy  c.  6,  and  we  have 
Lord  Coke's  authority  that  this  statute  was  only  declaratory  of 
the  common  law  in  this  respect.  The  reason  for  implying  war- 
ranty in  this  case,  is,  by  his  lordship,  said  to  be  that ''  where 
dedi  is  accompanied  with  a  per  durable  tenure  of  the  feoffor 
and  his  heirs,  there  dedi  importeth  a  per  durable  warranty  for 
the  feoffor  and  his  heirs  to  the  feoffee  and  his  heirs:  2  Inst. 
275.  The  warranty  in  this  instance  was,  therefore,  a  conse- 
quence of  tenure:  Co.  Lit.  101  b,  and  so  necessary  a  con- 
sequence of  it,  that  where  an  express  and  qualified  war- 
ranty was  introduced,  it  did  not  restrain  or  circumscribe 
the  implied  warranty."  But  in  England,  as  Mr.  Butler  ob- 
serves in  the  same  note:  "The  statute  quia  empiores  terro- 
rum,  put  an  end  to  this  implied  warranty,  as  incident  to 
granting  of  lands  in  fee  simple,  and  excepting  in  cases  of  hom- 
age ancestral,  no  warranty,  unless  it  arose  from  the  express 
contract  of  the  parties,  bound  more  than  the  donor,  or  bound 
hun  longer  than  the  term  of  his  life.  But  then  this  statute 
does  not  extend  to  grants  for  life  or  in  tail  made  by  the  owner 
of  the  fee  simple,  who  still  retains  the  reversion,  for  there  the 
grantee  holds  of  him  and  tenure  of  course  exists.  But  accord- 
ing to  the  statute  de  bigamis,  which  seems  to  be  only  aconfirm»> 
tion  of  the  common  law,  as  laid  down  by  Bracton,  though  the 
deed  does  contain  the  words  dedi  et  concessi  tcUe  tenemenlum,  yet 
if  the  land  is  given  to  be  holden  of  the  chief  lords  of  the  fee, 
or  of  any  other,  and  not  of  the  feoffor,  or  his  heirs,  reserving 
no  service,  without  homage  or  without  the  above-mentioned 
clause,  it  was  declared  that  the  heirs  should  not  be  bound  to 
warranty,  notwithstanding  the  feoffor,  during  his  life,  should 
be  bound  by  force  of  his  own  gift:  2  Inst.  274,  275;  2  Reeve 
Hist.  Eng.  Law,  144;  1  Id.  445.  The  words  of  Bracton  in  re^ 
lation  to  this  subject,  are  **  sciendum  eai  quod  ad  omnes  charkm 
de  simplici  doncUione,  compeiU  ienerUi  warraniizatio  et  teneniur  do- 
natores  et  eorum  hceredes  ad  warrarUiam,  etc. ,  nisi  forte  in  charta 
de  feoffamento  contrarium  exprimUur:"  Lib.  5,  fol.  388,  389- 
And  are  rendered  by  Mr.  Beeve  thus:  "  In  all  charters  de  sim'^ 
ptici  donaiume^  the  tenant  was  entitled  to  a  warranty  from  the 
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doDor  and  his  heirs,  unless  some  clause  was  inserted,  specially 
declaring  that  the  donor,  or  his  heirs,  should  not  be  bound  to 
warranty,  or  to  make  an  excarnbium :  1  Reeve  Hist.  Eng.  Law, 
445.  Let  the  law,  however,  be  as  it  may,  in  regard  to  the  prac- 
ticability of  restraining  or  circumscribing  an  implied  warranty, 
which  is  the  necessary  consequence  of  tenure,  and,  therefore, 
to  be  considered  tCs  ever  incident  to  it,  it  is  in  no  wise  appli- 
cable to  the  case  of  coparceners,  after  partition  made  between 
them,  more  than  before,  for  they  do  not  hold  of  each  other. 
They  are  still  in,  by  descent,  from  the  common  ancestor:  See 
1  Inst.  173  a,  where  Lord  Coke  says:  **  The  partition  is  in 
truth  less  than  a  grant;  for  it  maketh  no  degree,  but  each  co- 
parcener is  in,  by  descent,  from  the  common  ancestor." 

The  parties,  therefore,  to  a  partition,  whether  they  be  co- 
parceners, joint  tenants,  or  tenants  in  common,  are  at  full 
liberty  to  regulate  and  limit  the  extent  of  their  future  liability 
to  each  other,  in  regard  to  it,  as  they  please,  by  the  intro- 
duction of  express  clauses  or  covenants  for  that  purpose,  into 
the  deed  of  partition,  conveniio  et  modus  vincunt  legem.  This 
may  be  advisable,  too,  for  the  greater  security,  even  in  cases 
where  the  law  will  create  a  warranty;  for  Lord  Coke  says: 
"  There  is  a  diversity  between  a  warranty  that  is  a  covenant  real, 
which  bindeth  the  party  to  yield  lands  or  tenements  in  recom- 
pense, and  a  covenant  annexed  to  the  land,  which  is  to  yield 
but  damages;  for  that  a  covenant  is  in  many  cases  extended 
further  than  the  warranty.  As,  for  example,  it  hath  been  ad- 
judged, that  where  two  coparceners  made  partition  of  land, 
and  the  one  made  a  covenant  with  the  other  to  acquit  her  and 
her  heirs  of  a  suit  that  issued  out  of  the  land,  the  covenantee 
aliened.  In  that  case  the  assignee  shall  have  an  action  of  cove- 
nant, and  yet  he  was  a  stranger  to  the  covenant,  because  the 
Acquittal  did  run  with  the  land." 

Judgment  affirmed. 

Implisd  Wabrantt  Annxxbd  to  an  Involuktart  Partition  ov  Lands: 
See  Feather  v.  Strohoecker,  24  Am.  Dec.  342.  There  is  an  implied  warranty 
of  title  in  a  partition  of  lands  between  tenants  in  common  who  derive  their 
estate  by  deooent:  Patterson  v,  LaruUng,  10  Watts,  135,  distingoishing  the 
inrincipal  case. 

Am.  Dso.  VoXi.  XXX— 21 
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LEISENBINa   V.    BliAOK. 

[6  WAxn,  a03.] 

ArroBNET  PcBCHAsiNO  FOR  Onk  ov  Two  Exsodtiok  PLAranvfs. — Whwe 
an  attorney  for  two  plaintiffs  in  an  execution  purchases  land  sold  under 
the  execution  at  a  price  less  than  the  amount  of  the  claim,  for  the  ben- 
fit  of  one  of  the  plaintiffs,  and  takes  the  deed  in  his  name,  without  the 
consent  of  the  other  plaintiff,  the  purchase  will  be  deemed  to  have  been 
made  in  trust  for  both  plaintiffs. 

Ebbob  to  the  common  pleas  of  Northumberland  county,  in  an 
action  of  ejectment  brought  by  the  plaintiff  as  personal-  repre- 
sentative of  William  G.  Black,  deceased,  against  Jane  Black. 
The  premises  in  question  were  formerly  the  property  of  James- 
Black  and  were  sold  at  execution  sale  on  a  judgment  in  favor 
of  William  C.  Black  and  Jane  Black.  Parker,  the  attorney 
who  was  employed  by  the  plaintiffs  to  collect  the  amount  of 
the  judgment,  purchased  the  premises  at  the  sale  at  a  price  far 
below  the  amount  of  the  execution,  and  had  the  property  re- 
turned as  sold  to  Jane  Black,  one  of  the  plaintiffs  in  execution,, 
and  subsequently  procured  sheriff's  deeds  to  be  executed  in 
her  name,  he  giving  a  receipt  therefor  to  the  sheriff  and  agree- 
ing  that  the  amount  bid  should  be  settled  with  the  judgment 
creditors.  There  was  no  evidence  that  Jane  Black  ever  paid 
any  money  for  the  property,  or  had  ever  settled  with  William 
0.  Black  for  his  proportion  of  the  price  or  of  the  money  made- 
on  the  execution,  or  that  the  said  William  ever  consented  to 
the  sale  and  deed  being  made  to  Jane  Black,  or  that  he  had 
ever  claimed  or  disclaimed  any  interest  in  the  purchase.  The^ 
property  in  question  was  all  that  James  Black  owned.  The 
jury  were  instructed  that  upon  these  facts  the  plaintiff  could 
not  recover,  and  returned  a  verdict  for  the  defendant.  Judg* 
ment  on  the  verdict,  which  this  writ  was  brought  to  reverse. 

Donnel^  for  the  plaintiff  in  error. 

Oreenough,  for  the  defendant  in  error. 

By  Court,  Keiotedt,  J.  If  the  attorney  had  directed  the  lots- 
on  his  bids  to  have  been  returned  by  the  sheriff  as  sold  to  him- 
self, and  the  sheriff  had  accordingly  done  so,  and  had  made 
and  delivered  the  deeds  of  conveyance  therefor  to  him,  upon 
his  undertaking  to  settle  the  amount  of  the  purchase  money 
with  his  clients,  it  could  scarcely  admit  of  a  question,  that  the 
plaintiffs  in  the  judgment  would  have  had  a  right  to  have 
claimed  that  his  purchase  was  made  in  trust  for  them.    The 
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attorney  in  such  case  being  employed  by  his  clients  to  collect 
the  amount  of  the  judgment,  and  to  do  the  best  he  can  for 
them  in  this  respect,  it  is  altogether  incompatible  with  those 
motives  of  action  which  ought  to  govern  him,  and  which  alone 
are  suited  to  secure  a  faithful  discbarge  of  the  trust,  to  permit 
bim  to  become  the  purchaser  of  the  property  for  bis  own  ben- 
efity  unless  it  be  for  a  sum  sufficient  to  cover  the  whole  amount 
of  his  client's  demand.  To  permit  him  to  buy  for  bis  own  use 
for  a  less  sum,  without  the  consent  of  his  clients,  would  be  en- 
abling him  to  make  a  gain  or  profit  by  sacrificing  their  interests: 
because  the  lower  the  price  for  which  he  should  purchase  the 
property,  the  greater  bis  advantage  in  doing  so;  such  a  prin- 
ciple, therefore,  is  not  to  be  tolerated.  And  indeed  no  rule 
seems  to  be  better  settled,  than  that  whenever  confidence  is 
reposed  in  a  person,  who,  from  his  being  placed  in  such  situa- 
tion, has  it  in  his  power  to  gain  an  advantage  without  the  cer- 
tainty of  discovery,  by  sacrificing  the  interests  of  those  he  is 
bound  to  protect,  he  shall  not  be  suffered  to  enjoy  it,  except 
by  their  consent,  and  not  even  then,  uuless  they  be  competent 
to  part  with  their  right  to  protection  in  this  respect.  Neither 
is  this  rule  to  be  understood  as  applicable  only  where  it  ia 
shown  that  some  advantage  has  been  actually  gained  by  the 
party  acting  in  the  character  of  an  agent  or  trustee,  by  making 
a  purchase  in  his  own  name,  in  order  to  give  those  alone  whose 
interest  he  was  bound  to  consult  and  promote,  the  benefit  of 
the  purchase.  It  would  in  many  cases  be  of  little  avail,  if  it 
were  so;  it  arises  from  the  nature  of  the  relation  between  the 
parties,  and  is  alike  applicable,  however  honest  and  fair  the 
purchase  may  be;  and  it  is  not  necessary  to  inquire  whether 
the  purchase  is  an  advantageous  one  or  not:  because,  the  fact 
may  be  so,  and  yet  not  susceptible  of  being  distinctly  and 
clearly  proved  at  the  time;  or  there  may  even  be  fraud  in  it, 
and  the  party  against  whom  it  has  been  committed,  not  able  to 
prove  it. 

The  rule  therefore  is  founded  in  principles  of  public  policy; 
and  with  a  view  to  protect  the  interests  of  those  for  whom  the 
party  has  undertaken  to  act,  all  temptation  to  do  anything  in 
opposition  thereto  is  removed,  by  giving  them  the  right  of 
claiming  the  benefit  of  the  purchase.  And  there  is,  perhaps, 
no  relation,  in  which  the  confidence  is  greater  between  the 
parties  than  that  of  attorney  and  client,  and  where  the  in- 
fluence over  the  mind  and  interests  of  the  client  is  greater  than 
that  possessed  by  his  attorney.    The  most  implicit  confidence 


824  liEiSENBiNa  V.  Blaoe.  [Penn. 

is  reposed  in  the  integrity,  skill,  and  discretion  of  the  latter, 
and  that  all  these  will  be  exerted  to  the  utmost  of  his  ability, 
so  far  as  may  be  necessary,  to  accomplish  the  end  for  which  he 
is  retained.  And  although  the  sheriff  is  the  agent  of  the  law 
in  making  sales  of  property  taken  in  execution,  and  in  doing 
BO,  may  very  properly  be  considered  as  acting  under  the 
authority  thereof,  yet  the  attorney  of  the  party  at  whose  suit 
the  property  is  about  to  be  sold,  has  a  control  in  regard  to  it, 
that  may  in  many  instances  be  exercised  either  to  the  advantage 
or  prejudice  of  his  clients  as  he  pleases.  It  may  be  advisable, 
for  instance,  on  the  part  of  the  attorney,  after  the  property  has 
been  advertised  for  sale,  or  after  it  has  been  exposed  to  sale, 
for  some  good  reason,  to  postpone  or  countermand  the  sale,  in 
order  to  obtain  a  better  price  and  make  the  amount  of  his 
client's  claim,  by  offering  it  for  sale  at  a  future  time;  or  he 
seeing,  at  the  time  first  appointed  for  the  sale,  that  the  prop- 
erty was  likely  to  be  sold  for  a  price  greatly  below  its  real 
value,  and  the  amount  of  his  client's  debt,  might,  instead  of 
countermanding  it,  urge  the  sheriff  to  go  on  and  make  the  sale, 
and  he  become  the  buyer  himself  for  his  own  use;  but  if  his 
clients  have  the  right  to  claim  the  benefit  of  such  purchase, 
the  attorney  will  not  be  likely  to  permit  the  sheriff  to  sell  un- 
der circumstances  that  might  prove  injurious  to  their  interests. 
If  the  attorney  then  can  not  become  a  purchaser  of  the  prop- 
erty for  his  own  use  at  a  price  or  prices  insufficient  to  pay  the 
amount  of  his  client's  judgment,  because  inconsistent  with 
those  principles  and  motives  upon  which  he  is  required  to  act 
in  order  to  insure  a  faithful  discharge  of  his  duty  towards  hia 
clients,  is  it  not  equally  apparent  that  where  he  has  undertaken 
to  act  as  the  attorney  of  two  in  a  matter  where  they  are  jointly 
concerned,  as  in  this  case,  and  to  do  the  best  he  can  for  the  com- 
mon benefit  of  both,  that  he  can  not,  consistently  with  the  duty 
he  owes  to  them,  become  the  agent  of  one  exclusively  without 
the  knowledge  or  consent  of  the  other,  and  purchase  the 
property  for  him  at  the  sheriff's  sale,  upon  the  most  favorable 
terms  or  lowest  prices  that  it  can  be  had  ? 

To  permit  the  attorney  to  serve  and  promote  the  vnshes  of 
the  one  in  this  respect,  may  very  readily  tend  to  prejudice 
the  interest  of  the  other,  and  therefore  ought  not  to  be 
sanctioned.  In  short,  he  ought  not  to  assume  any  agency 
for  one  that  might  tend  to  excite  a  feeling  on  his  part,  which 
would  conflict  in  the  slightest  degree  with  the  faithful  discharge 
of  the  duty  which  he  owes  to  the  other.     But  his  undertaking 
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to  bay  the  property  for  one,  may  incline  him  to  wish  to  get  it  at 
reduced  prices,  while  his  paramount  duty  to  the  other,  requires 
that  he  should  do  all  he  can  to  make  it  bring  its  full  value,  in 
order  to  satisfy  the  judgment.  It  would  therefore  seem  to  be 
just  and  equitable,  as  well  as  agreeable  to  the  dictates  of  sound 
policy,  that  the  other  plaintiff  should  have  the  right  at  his  op- 
tion to  claim  a  joint  and  equal  interest  in  the  purchase.  Let  us 
suppose  that  one,  of  two  plaintiffs  in  a  judgment,  should  under- 
take by  agreement  with  his  partner,  of  which  agreement  his  ac- 
tion and  interference  in  the  matter  might  be  sufficient  evidence, 
without  any  direct  proof  of  it,  to  collect  the  amount,  would  it  be 
considered  consistent  with  a  faithful  discharge  of  such  agree- 
ment, for  him,  having  a  control  over  the  sheriff,  so  far  at  least 
as  to  countermand  the  sale  at  one  time  and  to  renew  the  order 
for  it  at  another,  when  all  the  property  of  their  debtor  was 
levied  on  and  about  to  be  sold  under  this  judgment,  to  buy  it 
at  reduced  prices,  leaving  more  thiin  one  half  the  amount  of 
their  judgment  still  unsatisfied,  and  having  by  a  resale  after- 
wards made  the  whole  amount  of  the  judgment  out  of  the  prop- 
erty, to  refuse  to  account  to  his  partner  for  more  than  one  half 
the  aggregate  bidden  by  him  at  the  sheriff's  sale,  under  the 
plea  that  he  had  bought  exclusively  for  his  own  use  ?  It  ap- 
pears to  me  that  it  would  not  be  in  good  keeping  with  hia 
agreement,  and  that  it  would  be  a  direct  violation  of  the  doc- 
trine and  rule  stated  above,  which  prevails  in  and  regulates  all 
cases  of  trust  or  confidence.  In  such  case  the  acting  plaintiff 
must  be  considered  as  acting  for  the  benefit  of  both,  and  when 
the  property  is  purchased  for  the  purpose  of  securing  the  debt, 
or  as  much  of  it  as  possible,  it  is  nothing  but  just  and  equita- 
ble that  it  should  be  held  and  taken  to  have  been  bought  in  trust 
for  the  use  of  both.  Under  this  view  we  think  that  the  pur- 
chase of  the  lots  in  question  must  be  deemed  to  have  been  made 
in  trust  for  both  the  plaintiffs  in  the  judgment,  there  appearing 
to  have  been  no  consent  either  express  or  implied  on  the  part  of 
William  0.  Black,  that  it  should  be  made  exclusively  for  the 
defendant  here.  Besides,  it  would  rather  seem  that  the  lota 
were  bought  with  the  joint  funds  of  the  two,  which  would  of  it- 
self alone  be  sufficient  to  create  a  resulting  trust  in  favor  of 
William  0.  Black. 

This  is  a  fair  inference,  because  it  does  not  appear  that  the 
defendant  ever  accounted  to  him  in  any  way  for  his  half  of  the 
purchase  money  or  prices  bidden  for  the  property  at  the 
sheriff's  sales.     If,  however,  the  fact  be,  that  William  0.  Black 
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and  the  defendant  were  partners  in  trade,  and  the  judgmeni 
against  James  Black  was  for  a  partnership  debt,  and  upon 
settlement  of  the  partnership  accounts,  the  whole  amount  of 
this  debt  should  be  found  to  be  absorbed  in  payment  of  or 
wanting  to  pay  partnership  debts,  then  the  interest  of  William 
O.  Black  in  the  property  may  amount  to  nothing;  for  if  he  were 
living,  he  could  only  claim  for  his  exclusive  use  one  half,  or 
whatever  his  proportion,  according  to  the  terms  of  the  partner- 
ship agreement,  might  be,  of  the  surplus  of  the  partnership 
stock  or  property,  remaining  after  the  payment  of  all  debts  and 
claims  existing  against  it.  The  defendant  being  the  surviving 
partner,  bas,  therefore,  a  claim  or  lien  on  the  property  for  the 
purpose  of  paying  such  debts  and  claims,  if  not  already  satisfied, 
and  of  the  partnership  funds;  and  the  separate  creditors  of 
William  G.  Black  could  therefore  only  levy  on  and  sell  such 
separate  and  exclusive  right  as  should  remain  after  payment  of 
the  partnership  claims;  whatever  that  may  be,  the  purchaser 
at  sheriff's  sale  will  ultimately  be  entitled  to  hold  it.  And  in 
the  mean  time  he  is  entitled  to  recover  the  possession  of  an  un- 
divided moiety  of  the  lots,  and  to  hold  it  until  it  shall  be  made 
to  appear,  as  has  been  suggested,  by  a  settlement  with  the 
peisonal  representatives  of  William  G.  Black,  that  it  will  be 
required  for  the  payment  of  the  partnership  debts,  or  the  re- 
imbursement of  the  defendant,  if  she  shall  have  paid  to  that 
amount  of  her  separate  funds.  We  therefore  think  that  the 
court  below  erred  in  advising  the  jury  as  they  did,  that  from 
the  evidence  the  plaintiff  was  not  entitled  to  recover,  and  that 
their  verdict  ought  to  be  in  favor  of  the  defendant. 
Judgment  reversed  and  a  venire  de  novo  awarded. 


PX7BCHA.SB  BY  Pla.intitf*s  AiTORinET  AT  ExscuTioN  Salb. — An  attomeyy 
Wider  his  general  authority  as  such,  can  not  purchase  land  sold  under  an  ex- 
ecution in  his  client's  favor,  in  trust  or  for  the  benefit  of  such  client:  Beard*' 
ley  V.  Hoof,  6  Am.  Dec  386.  Whether  the  purchase  is  valid  or  not,  it  is 
held,  in  BlighVa  Ildra  v.  Tolnn,  18  Id.  219,  that  such  a  purchase  is  a  circum- 
stance which  will  induce  the  court  to  look  into  the  sale  with  greater  strict- 
ness. The  doctrine  laid  down,  arguendo,  with  such  cogency  of  reasoning,  in 
the  foregoing  opinion,  that  a  trustee  or  other  person  acting  in  a  fiduciary 
capacity  with  respect  to  a  sale  of  property,  can  not  become  a  purchaser  for 
his  own  benefit,  but  that  such  purchase  will  be  deemed  to  be  made  in  trust 
for  the  beneficiary,  is  one  for  which  the  case  is  cited  as  an  authority  in 
Bart/iohniew  v.  Leech,  7  Watts,  474;  FUk  v.  Sarber,  6  Watts  9t  &  21,  41t 
Bee9on  v.  BeesoT^,  9  PtL  St  284;  Beck  v.  OTirieh,  16  Id.  503. 
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SCHBIBEB   V.  RaPP. 

[6  Watts,  VI.] 

BxuGious  Association  Formxd  on  the  Basis  of  a  oommonity  of  property, 
each  member  surrendering  to  the  association  the  property  that  he  owns» 
to  be  enjoyed  in  oonmion  by  all,  and  agreeing  to  promote  its  interest  by 
his  labor  and  otherwise,  in  consideration  that  he  is  to  receive  religious 
instruction,  etc.,  as  well  as  support  for  himself  and  family,  and  that  in 
case  of  his  withdrawal  from  the  association,  the  value  of  his  property  is 
to  be  refunded  to  him,  is  not  forbidden  by  law. 

PBiriLiOE  ov  Withdrawal  Secitrbd  to  the  members  of  such  an  associa- 
tion, can  not  be  exercised  after  the  death  of  a  member  by  his  personal 
representative  so  as  to  enable  him  to  claim  compensation  for  services 
rendered  to  the  society  by  the  decedent. 

RSFBXSXNTATIONS  ADDRESSED  TO  THE  SUFEBSTITIOTTS  FeABS  of  a  party  tO 

induce  him  to  enter  into  a  contract,  to  the  effect  that  if  he  does  so,  his 
name  will  be  "written  in  the  Lamb's  book  of  life;"  and  that  if  he  does 
not»  he  will  "go  to  hell,*'  if  conscientiously  and  sincerely  made,  do  not 
furnish  ground  for  setting  aside  the  contract,  but  direct  imposition  must 
be  shown. 

EsROB  to  the  common  pleas  of  Beaver  county,  in  an  action 
of  account  render  brought  by  the  plaintiff  as  administrator  of 
Peter  Schriber,  deceased,  against  George  Bapp  and  others, 
alleged  to  be  doing  business  in  company  under  the  name  of  the 
Harmony  Society.  It  appeared  in  proof  that  the  society  in 
question  was  a  religious  association  of  -which  the  deceased  be- 
came a  member  at  the  age  of  forty,  in  1806,  and  that  he  con- 
tinued a  member  until  bis  death  in  1833;  that  he  brought  into 
the  association  property  and  money  to  the  value  of  some  eight 
thousand  dollars;  that  in  1826  he  conveyed  to  Bapp  and  his 
associates,  "known  by  the  name  aud  style  of  the  Harmony 
society,"  all  the  property  which  he  had  when  he  became  a  mem- 
ber in  consideration  of  the  sum  of  five  dollars  and  his  future 
fiupport  during  his  natural  life,  and  released,  quitclaimed,  and 
discharged  to  the  said  Bapp  and  his  associates  and  successors,  all 
causes  of  action,  suits,  debts,  dues,  etc. ,  which  he  or  bis  repre- 
sentatives had  or  might  have  against  them.  It  further  ap- 
peared that  articles  of  association  had  been  executed  by  the 
members  of  the  society  in  1805  at  Harmony,  Pennsylvania;  in 
1821  at  Harmony,  Indiana,  and  in  1827  at  Economy,  Pennsyl- 
vania. The  articles  executed  at  the  latter  place  and  signed  by 
the  decedent  were  substantially  the  same  as  those  previously 
executed.  After  the  preamble,  which  is  recited  in  the  opinion, 
the  articles  provided,  in  substance,  that  the  subscribers,  for 
themselves  and  their  heirs,  etc.,  gave,  granted,  and  forever  con- 
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▼eyed  to  Bapp  and  his  associates,  their  heirs  and  assigns,  all 
their  property,  real,  personal,  and  mixed,  whether  consisting  of 
lands,  goods,  money,  etc.,  y  a  free  gift  for  the  benefit  of  the 
association  or  community;  that  they  covenanted  to  submit 
faithfully  to  the  laws  of  the  society,  and  to  yield  cheerful  obe- 
dience to  its  superintendents,  and  to  promote  its  interest  and 
welfare,  not  only  by  the  labor  of  their  hands,  but  also  by  thai 
of  their  children,  families,  and  others  under  their  control;  that 
if  at  any  time  or  for  any  reason  they  should  be  induced  to  with- 
draw from  the  association,  they  covenanted  never  to  claim  for 
themselves  or  their  children,  or  any  one  belonging  to  them,  any 
compensation  for  any  services  rendered  to  the  association  or 
its  members,  but  that  such  services  should  be  voluntary  and 
gratuitous;  that  in  consideration  thereof  Bapp  and  his  associatea 
adopted  the  subscribers  as  members,  whereby  each  of  them  was 
to  obtain  for  himself  and  family  the  privilege  of  attending  the- 
religious  meetings  of  the  society  and  receiving  for  himself 
and  family  all  such  instructions  in  church  and  school  as 
might  reasonably  be  required;  that  the  said  Bapp  and  his 
associates  further  agreed  to  furnish  to  the  subscribers  and 
their  families  all  the  necessaries  of  life,  such  as  clothing, 
food,  lodging,  etc.,  both  in  health  and  in  sickness,  together 
with  such  medicines,  care,  attention,  and  consolations  as  they 
should  require,  and  to  care  for  their  children,  in  case  of  the 
death  of  the  parents,  so  long  as  they  should  remain  in  the 
association;  and  also  that  if  any  of  the  subscribers  should  vio- 
late their  agreement,  or  be  unable  or  unwilling  to  submit  to  the 
laws  of  the  community,  or  should  for  any  reason  withdraw  from 
it,  Bapp  and  his  associates  agreed  to  refund  to  them,  in  one, 
two,  or  three  annual  installments,  the  value  of  the  property 
which  they  brought  into  the  association,  without  interest,  and 
that  if  they  were  poor  and  brought  nothing  into  the  community, 
yet,  if  they  departed  openly  and  regularly,  they  should  receive 
a  donation  in  money  proportioned  to  the  length  of  their  stay  in 
the  community  and  to  their  conduct,  to  such  an  amount  as,  in  the 
judgment  of  the  superintendents,  they  might  require.  Much 
evidence  was  introduced  to  show  that  the  deceased  was  induced 
to  execute  the  conveyance  and  to  sign  the  articles  in  question 
by  certain  representations  addressed  to  his  superstitious  fears, 
the  substance  of  which  is  stated  in  the  opinion.  It  appeared 
also  that  at  the  time  of  joining  the  association  the  deceased  had 
a  wife  and  also  eight  or  nine  children.  The  evidence  further 
showed  that  the  society  had  a  large  amount  of  property,  con- 
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gisimg  of  mills,  etc.,  and  that  the  profits  of  the  enterprises  in 
which  it  was  engaged  were  about  one  hundred  thousand  dollars 
per  annum.  The  verdict  and  judgment  were  for  the  defend- 
ants, under  the  instructions  of  the  court,  which  it  is  unneces* 
sary  to  state,  as  the  questions  of  law  involved  are  sufficiently 
discussed  in  the  opinion. 

Shaler  and  Waits,  for  the  plaintiff  in  error. 

Biddle  and  Forward,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  The  points  made  at  the  argument 
are  reducible  to  two;  but  one  of  which  is  attended  with  diffi- 
culty, for  it  is  not  susceptible  of  doubt  that  the  articles  and 
release,  if  fairly  obtained,  are  conclusive  of  the  right.  An 
association  for  the  purpose  expressed,  is  prohibited  neither  by 
statute  nor  the  common  law;  and  it  is  clear  that,  except  for  the 
amount  of  its  income,  this  society  would  be  entitled  to  a  charter 
by  our  statutes,  for  self-incorporation.  It  may  be  true  that  the 
business  and  pursuits  of  the  present  day  are  incompatible  with 
the  customs  of  the  primitive  Christians;  but  that  is  a  matter 
for  the  consideration  of  those  who  propose  to  live  in  conform- 
ity to  them.  Our  laws  presume  not  to  meddle  with  spirituali- 
ties; and  religious  societies  are  regarded  by  them  but  with  an 
eye  to  their  temporal  consequences.  It  has  not  been  pretended 
that  this  society  is  detrimental  to  the  public  or  its  neighbors. 
It  is  an  ecclesiastical  comnuinity,  performing,  with  alacrity,  its 
duties  to  the  laws,  rendering  unto  CsBsar  the  things  that  are 
Cesar's — and  fashioning  its  municipal  rules  of  property  and 
government  after  the  models  of  those  Christian  societies  that 
existed  in  the  days  of  the  apostles.  Its  most  peculiar  features 
are  submission  to  the  will  of  its  founder,  and  equal  participa- 
tion of  property  brought  into  the  common  stock  by  individuals 
or  produced  by  the  labor  of  the  whole.  That  it  is  not  a  part- 
nership, reslilts  from  the  fact  that  the  profits  are  not  shared  in 
severalty.  At  the  period  of  initiation,  the  neophyte  surrenders 
his  worldly  wealth  to  the  society,  reserving  to  himself  but  the 
contingent  right  of  resumption  in  the  event  of  bis  secession, 
to  which  none  but  those  who  were  creditors  at  the  time  could 
object,  for  all  else  would  deal  with  him  on  the  basis  of  a  trans- 
fer already  made.  In  the  present  instance,  it  is  not  alleged 
that  there  were  creditors;  without  which,  as  was  determined  in 
Buehler  v.  GRoninger,  2  Watts,  226,  the  administrator  could  not 
interfere.  It  is  supposed,  however,  that  as  the  intestate  had 
power,  by  the  articles,  to  secede  from  the  society  and  take  out 
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of  it  whatever  he  had  brought  into  it,  the  succesaor  to  his  per- 
sonal rights  may  exercise  it  as  his  representative.  Such,  how- 
ever, are  not  the  terms  of  the  articles;  nor  woald  a  postha- 
mous  exercise  of  the  power,  consist  with  the  disposition  he 
thought  fit  to  make  by  dying  in  fellowship.  An  exercise  of  it 
by  the  administrator  of  one  dead  without  kindred,  virould  wrest 
the  property  from  the  society  only  to  give  it  to  the  estate  by 
escheat.  The  right  of  secession,  therefore,  is  intransmissible; 
and  were  it  not,  the  intestate's  release  woold  be  a  bar. 

The  question  susceptible  of  argument,  then,  is,  whether 
there  were  such  evidence  of  fraud  at  the  execution  of  the  pa- 
pers, as  might  be  left  to  the  jury.  The  matters  addaced  in 
proof  of  it,  are  the  emphatic  representations  of  Mr.  Bapp  dur- 
ing  the  transaction.  One  of  the  witnesses  testified  that,  "aa 
to  the  articles  signed  at  Economy,  Bapp  made  a  long  speech; 
said  every  one  who  would  sign  would  have  his  name  written  in 
the  Lamb's  book  of  life;  that  if  they  did  not,  their  names  would 
be  blotted  out,  and  God  would  ask  him  about  it;  and  that  the 
members  were  induced  to  sign  by  what  Bapp  said/'  Another 
testified,  that  when  papers  were  to  be  signed,  *'  Bapp  prepared 
their  minds  for  it  a  long  time  before;  that  he  made  them  be- 
lieve their  names  would  be  recorded  in  the  book  of  life  if  they 
would  sign;  that  he  more  than  once  said,  it  would  be  an  unjust 
God  that  would  bring  them  to  happiness  without  asking  him; 
and  that  the  doctrine  he  preached  had  an  effect  on  Peter 
Schriber,"  whom  the  witness  described  as  a  weak  old  man,  who 
believed  on  the  assurance  of  Mr.  Bapp,  that  he  would  see  the 
Lord  in  person  within  two  years  and  a  half  from  the  time  at 
which  he  spoke.  A  third  said:  "When  they  wished  them  to 
sign,  George  Bapp  always  made  a  long  speech  about  it;  said 
that  if  they  would  sign,  their  names  should  be  written  in  the 
Lamb's  book  of  life;  that  if  they  did  not,  their  names  would  be 
struck  out,  and  they  would  go  to  hell.  When  I  signed,  he  told 
me  so  sure  as  I  signed,  my  name  would  be  in  the  Lamb's  book 
of  life."  From  this,  there  is  little  doubt  that  he  put  in  action 
all  the  springs  of  his  influence,  sustained  by  all  his  spiritual 
artillery;  and  the  question  is,  whether  that  alone,  startling  as  it 
may  seem,  is  so  indicative  of  imposition  that  it  may  be  left  to 
a  jury  as  evidence  of  it. 

Lord  EEardwicke's  admirable  analysis  of  fraud,  in  Ohesierfidd 
V.  Jansan,^  2  Yes.  155,  reduces  it  to  four  species;  suoh  as  is 
oonstituted  of  direct  imposition;  such  as  may  be  presumed, 

1.  OkeiUrJttldf.Ji 
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contrary  to  the  general  role,  from  the  relation  of  the  parties; 
snch  as  may  be  collected  from  the  intrinsio  value  of  the  bargain ; 
and  such  as  arises  from  the  contract  being  an  imposition  on 
third  persons.  The  fraud  imputed  here  belongs  to  the  first; 
for  the  bargain  is  not  such  as  a  rational  and  undeluded  man 
might  not  make,  or  one  whose  consequences  may  affect  those 
who  are  not  parties  to  it;  nor  is  it  open  to  objection  by  reason 
of  the  circumstances  and  position  of  those  who  are.  The  re- 
lation of  pastor  and  people,  unlike  that  of  cestui  que  trust  and 
trustee,  guardian  and  ward,  and  attorney  and  client,  is  not  one 
which  a  chancellor  views  with  distrust;  not,  perhaps,  because  the 
laity  are  sufiBciently  protected  in  England  by  the  statutes  to  sup- 
press superstitious  uses;  for  these  operate  not  on  gifts  to  the  es- 
tablished church;  but  because  the  relation  is  essentially  a  pa- 
rental one.  Are,  then,  the  representations  of  Mr.  Bapp  to  be 
pronounced  false  and  evincive  of  fraud  ?  To  say  nothing  of  our 
judicial  incompetence  to  pass  upon  the  trutu,  he  can  not  have 
been  guilty  of  imposition  if  he  actually  believed  what  he  ut- 
tered; for  the  suggestion  of  falsehood,  or  suppression  of  truth, 
which  constitutes  this  species  of  fraud,  is  willful.  He  who 
conscientiously  declares  an  indifferent  or  absurd  theory  to  be 
essential  to  salvation,  may  be  a  fanatic,  but  he  is  not  a  cheat. 
What  more,  according  to  the  general  perception  of  divine 
truth,  did  Mr.  Bapp? 

It  will  not  be  pretended  that  there  was  direct  evidence  of  his 
insincerity.  Nor  was  it  attempted  to  be  shown  that  he  is  of  su- 
perior intelligence  or  education,  or  less  likely  to  harbor  an  ex- 
travagant opinion  than  the  rest;  or  that  those  wbo  are  supposed 
to  be  his  dupes,  were  under  bodily  or  mental  infirmity,  or  ap- 
prehensive of  death,  to  give  him  an  advantage  over  them;  or 
that  the  dogma  predicated  by  him,  was  more  than  an  ordinary 
and  a  standard  doctrine  of  his  church.  The  mind  of  the  intes- 
tate had  become  enfeebled  by  age;  but  he  had  been  an  ortho- 
dox member  for  more  than  twenty  years,  and  had,  within  that 
time,  not  only  assented  to,  if  not  subscribed,  previous  articles 
containing  the  same  provision,  but  had  delivered  his  money  to 
the  society  as  a  free  and  absolute  gift  while  his  intellects  were 
in  their  prime.  Were  it  necessary,  therefore,  to  insist  that  the 
defendant's  title  is  independent  of  the  articles,  it  might  be 
done  with  entire  success.  Unless,  then,  Mr.  Bapp  were  an 
impostor  from  the  beginning,  a  conclusion  not  to  be  gratuitously 
drawn  in  contradiction  of  the  legal  presumption  of  innocence, 
it  is  impossible  to  fix  on  him  a  fraudulent  design  by  extrinsio 
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Gvidonce.  What,  then,  is  the  intrinsic  evidence?  No  one  who 
has  witnessed  the  workings  of  fanaticism  in  the  strongest  and 
most  cultivated  minds,  will  presume  to  set  bounds  to  it;  or  say 
that  the  absurdity  of  a  dogma  is  evidence  of  the  insincerity  of 
him  who  professes  to  believe  it.  To  decide  a  cause  by  a 
criterion  so  uncertain,  would  be  to  refer  it  to  the  sectarism  of 
the  jury.  It  will  not  be  said  that  the  grant  of  a  Roman 
Catholic  to  purchase  posj  morteni  masses,  would  necessarily  be 
fraudulent  in  PenDsylvania,  though  their  sufficiency  to  deliver 
from  purgatory  had  been  preached  to  him  in  ariiculo  morlig ; 
yet  it  would  be  easy  to  predict  the  event,  if  the  truth  of  the 
doctrine  were  left,  as  a  material  question,  to  a  jury  of  Proies- 
tants,  few  of  whom  would  think  it  less  visionaiy  than  the 
dogma  of  Mr.  Bapp. 

Fortunately,  the  law  presumes  not  to  settle  differences  of 
creeds  and  confessions;  or  to  say  that  any  point  of  doctrine  is 
too  absurd  to  be  believed.  Now  that  this  power  to  enroll  and 
blot  out,  is  impliedly  asserted  in  the  act  of  constitution  signed 
at  Economy,  is  apparent  in  the  preamble,  which  runs  thus: 
"Whereas,  by  the  favor  of  divine  Providence,  an  asBociation 
or  community  has  been  formed  by  George  Bapp  and  many 
others,  upon  the  basis  of  Christian  fellowship,  the  principles  of 
which,  being  faithfully  derived  from  the  sacred  scripture,  in- 
clude the  government  of  the  patriarchal  age  united  to  the  com- 
munity of  property  in  the  days  of  the  apostles;  and  whereas, 
the  single  object  sought  is  to  approximate,  so  far  as  human 
imperfection  may  allow,  to  the  fulfillment  of  the  will  of  God  by 
the  exercise  of  those  affections  which  are  essential  to  the  hap- 
piness of  man  in  time  and  in  eternity.*'  Now  what  was  the  com* 
munity  of  property  thus  referred  to  as  having  prevailed  in  the 
days  of  the  apostles,  and  as  being  the  same  that  was  intended 
to  be  revived  under  its  scriptural  sanction?  It  is  thus  de- 
scribed in  the  fourth  chapter  of  the  Acts:  "And  the  multitude 
of  them  that  believed  were  of  one  heart  and  one  soul:  neither 
said  any  one  of  them  that  aught  of  the  things  which  he  pos- 
sessed was  his  own,  but  they  had  all  things  in  common.  Neither 
was  there  any  among  them  that  lacked;  for,  as  many  as  were 
possessed  of  lands  or  houses,  sold  them  and  brought  the  prices 
of  the  things  that  were  sold,  and  laid  them  down  at  the  apos- 
tles' feet:  and  distribution  was  made  to  every  man  according  to 
his  need."  That  these  contributions  were  not  merely  volun- 
tary, the  awful  punishment  inflicted  on  Ananias  and  Sapphira 
for  concealing  a  part  of  the  price  of  their  property,  as  related 
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in  the  succeeding  chapter,  abuDdantlj  proves;  for  though  it 
wafl  demanded  by  Peter  in  reprehending  their  deceit,  ''while 
it  remained,  was  it  not  thine  own  ?  and  after  it  was  sold,  was  it 
not  in  thine  own  power?  "  yet  it  is  not  to  be  credited  that  they 
would  have  been  permitted  to  exercise  their  right  of  separate 
ownership  and  remain  in  Christian  fellowship.  Ananias  was 
emphatically  told  that  he  had  *'lied  not  unto  man,  but  unto  God;" 
a  distinction  evincive  of  the  origin  of  the  duty,  and  the  nature 
of  the  being  who  had  set  him  to  perform  it;  and  showing  that 
the  law  for  whose  violation  he  was  to  be  struck  dead,  was  not 
human,  but  divine.  Such,  under  Providence,  was  the  office 
and  power  of  an  apostle;  and  it  is  certain  that  Mr.  Bapp,  though 
not  actually  an  apostle,  had  reserved  to  himself  the  authority 
of  one.  It  was  testified  that  he  held  his  office,  not  by  the  voices 
of  his  people,  but  by  delegation  paramount — ''as  Moses  and 
Aaron  bad  held  theirs " — and  it  is  matter  of  history  that  he 
assumed  it  as  the  spiritual  and  temporal  head,  when  he  founded 
the  society  in  Germany. 

Without,  then,  arrogating  to  himself  the  power  to  loose  and 
to  bind  on  earth  and  in  heaven,  he  might  conscientiously  think 
conformity  to  the  lives  of  the  primitive  Christians  to  be  essen- 
tial to  salvation,  and  impress  it  on  them  in  the  most  striking 
terms.  A  vast  majority  of  Christians,  undoubtedly,  think  that 
the  community  of  property  ordained  by  the  apostles,  was  of 
fipecial  and  temporary  appointment;  but  that  opinion  is,  by  no 
means,  universal.  The  Moravians,  the  Shakers,  and  perhaps 
some  others,  hold  a  contrary  one;  and  in  Mr.  Bapp's  com- 
munity, conformity  to  this  regulation  is  the  predominant  article 
of  the  creed.  Then,  to  say,  without  express  or  circumstantial 
proof,  that  he  did  not  believe  in  the  indispensableness  of  it, 
would  be  to  pronounce  him  not  only  a  hypocrite,  but  a  hypo- 
crite without  a  motive.  Though  the  legal  title  is  vested  in  him 
as  a  joint  trustee,  he  has  but  an  equal  interest  in  the  beneficial 
ownership.  The  basis  of  the  association,  it  was  testified,  is 
"  equal  rights,  equal  enjoyments,  and  equal  profits;"  and  such, 
too,  are  the  provisions  of  the  articles.  The  poor  enjoy  the 
privileges  of  those  who  were  rich;  and,  should  a  division  take 
place,  would  share  in  proportion  to  their  original  contributions. 
On  this  plan,  it  is  impossible  for  Mr.  Bapp  to  enjoy  more  than 
another;  or  to  increase  his  wealth  by  taking  out  of  the  stock 
more  than  he  put  into  it. 

The  sum  of  the  matter  is,  that  a  member  of  a  religious  sooi- 
oty  may  not  avoid  a  contract  with  it  on  the  basis  of  its  peon- 
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liar  faiih,  by  setting  up  the  supposed  extraTagance  of  its 
doctrines  as  proof  that  he  was  entrapped.  The  proper  limita* 
tion  to  this  would  seem  to  be,  that  such  a  contract,  with  a  soei* 
ety  whose  principles  would  shock  the  moral  or  religious  sense 
of  the  community,  which  is  a  legitimate  subject  of  legal  pro- 
tection, would  be  void  for  illegality.  But  such  is  not  the 
society  of  George  Bapp;  and  beside,  that  ground  of  defense 
has  not  been  taken.  Nor  is  it  necessary  to  the  protection  of 
the  ignorant  that  the  law  should  presume  the  existence  of  cler- 
ical hypocrisy  without  proof  of  it.  The  course  of  an  impostor 
is  always  sufiBciently  marked  with  contradiction  to  afford  proof 
of  artifice.  Here,  however,  there  was  not  only  no  extrinsio 
proof  of  imposition,  but  much  that  bore  the  other  way;  yet, 
without  evidence  to  raise  it,  the  question  of  fraud  was  left  to 
the  jury,  and  consequently,  not  injuriously  to  him  who  com- 
plains of  the  manner  of  it.  The  manner  is  immaterial,  as  he 
was  not  entitled  to  the  benefit  of  the  inquiry  at  all;  and,  inde- 
pendent of  the  objections  to  the  form  of  the  action,  which  it  is 
uu necessary  to  decide,  he  was  not  entitled  to  a  verdict. 
Judgment  afiBrmed. 

Covenant  or  a  Membek  ov  the  Societt  or  Shakxbs  never  to  maks 
any  claim  for  oompenBation  for  his  aerviceB,  is  not  in  violation  of  any  ooosti- 
tntidnal  right,  and  is  not  void:  WaiU  v.  MerrUl,  16  Am.  Dec  238w  Seealn 
Oa$9  V.  WUhUe,  26  Id.  446. 


Fobstthe'  v.  Noboboss. 


[S  WAxn.  43a.] 

Ehtbrs  bt  a  BLACKSMirH  ON  A  Slate,  and  traiufeired  to  a  book  four  or 
five- days  afterwards,  are  not  admissible  in  evidence  as  original  entries  ia 
such  book,  though  such  be  the  custom  among  blacksmiths. 

Ebboe  to  the  common  pleas  of  Fayette  county,  in  an  action 
of  assumpsit  on  a  book  account.  A  book  was  offered  in  efi- 
dence,  which  the  plaintiff  swore  was  his  book  of  original  en- 
tries, but  it  appeared  that  the  entries  were  first  made  on  a  slate, 
and  transferred  to  the  book  after  four  or  five  days,  and  that 
such  was  the  custom  among  blacksmiths  in  that  vicinity. 
The  book  was  admitted  against  the  defendant's  objection. 
Yerdict  and  judgment  for  the  plaintiff,  and  the  defendant  sued 
out  this  writ. 

Defordy  for  the  plaintiff  in  error. 

Flanagan^  for  the  defendant  in  error. 
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By  CouBT.  Ad  entry  on  a  eard  or  a  slate  is  but  a  memo- 
randum preparatory  to  permanent  evidence  of  the  transaction, 
which  must  be  perfected  at  or  near  the  time,  and  in  the  routine 
of  the  business.  But  the  routine  must  be  a  reasonable  one;  for 
there  is  nothing  in  th&  condition  of  a  craftsman  to  call  for  in« 
diligence  till  his  slate  be  full,  or  till  it  be  convenient  for  him  to 
dispose  of  the  contents  of  it.  In  Ingraham  v.  Sockiua,  9  Serg. 
&  R.  285  [11  Am.  Dec.  730],  and  PatUm  v.  Byan,  4  Rawle,  410, 
the  entries  were  transferred  the  same  evening  or  the  next 
morning;  and  they  ought  in  every  instance  to  be  so  in  the 
course  of  the  succeeding  day.  In  Vicary  v.  Moore,  2  Watts, 
458  [27  Am.  Dec.  323],  entries  transferred  from  scraps  of  paper 
carried  about  in  the  pocket  duiing  one  or  more  days,  were  held 
to  be  inadmissible;  and  on  this  principle,  the  book  was,  in  the 
present  instance,  incompetent. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Books  ov  Okiqinal  Entbt  as  Evidence:  See  on  this  sabject  Ingraham  v. 
BoehM»y  11  Am.  Dec.  730,  and  the  note  thereto.  See  also,  Merrill  v.  Ithaca 
de.  B.  R.  Co.,  arUe^  130,  in  the  note  to  which  other  cases  and  notes  in 
this  fleries  on  the  same  subject  are  collected.  That  entries  not  made  within 
the  dAy  sacceeding  the  transaction,  or  for  several  days  afterwards,  are  not 
■dmiBsible  in  evidence,  is  a  point  to  which  Forsytlie  v.  Norerosa  is  cited  in 
Qomn  V.  J2e(^  12  How.  (U.  S.)  572.  The  case  is  followed  as  an  authority  to 
tiiat  effect  in  Cooib  y.  Ashmead,  2  Miles,  268. 


Dougherty  v.  Jaok« 

[S  Waits,  456.] 

VoLDNTABT  GoNvsTAivcs  IN  PENNSYLVANIA  is  not  vold  by  the  statute  of  27 
Elizabeth,  if  not  actually  fraudulent. 

MKROK&  IS  NOT  Favored  in  Eqihtv,  and  where  a  term  for  years  and  the  fee 
meet  in  the  same  person,  the  former  will  not  be  merged  in  the  latter  if 
the  continuance  of  the  term  is  necessary  to  the  protection  of  the  owner 
of  the  inheritance,  though  the  term  would  be  merged  at  law. 

Ebsob  to  the  common  pleas  of  Alleghany  county.  The  case 
is  stated  in  the  opinion. 

Fonoard,  for  the  plaintiff  in  error. 

Fetierman  and  Foster,  for  the  defendant  in  error. 

By  CSourt)  BoasBS,  J.  This  was  an  action  of  ejectment  to  re- 
cover the  possession  of  fifty  acres  of  land.  The  plaintiff  gave 
in  evidence  an  article  of  agreement  between  John  Dougherty, 
under  whom  both  parties  claim  title,  and  James  Wilson,  dated 
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the  second  of  October,  1829,  by  which  Dougherty  agrees,  for 
the  coDsideration  therein  mentioned,  to  convey  the  land  in  dis- 
pute to  James  Wilson.  Wilson  assigns  the  article  to  Jack  on 
the  eleyenth  of  January,  1830;  and  John  Dougherty,  ou  the 
same  day,  for  the  consideration  of  on^  dollar,  conveys  the 
property  to  Jack.  The  defendant  alleges  duress,  fraud,  and 
want  of  consideration  in  the  agreement  between  Wilson  and 
Dougherty,  and  in  the  agreement  and  deed  of  Dougherty  to 
Jack;  and  that,  on  the  sixth  of  January,  1829,  which  was  before 
the  agreement  between  Dougherty  and  Wilson,  Dougherty  had 
leased  the  premises  to  the  defendant  for  the  term  of  ten  years, 
which  is  not  yet  expired.  By  the  article,  John  Dougherty 
agrees  to  lease  the  premises  in  question  to  James  Dougherty 
for  the  term  of  ten  years,  from  the  first  of  April  then  next  en* 
suing.  The  consideration  is  expressed  to  be  a  small  sum,  not 
exceeding  one  hundred  dollars,  which  is  considered  to  be  the 
due  of  John  Dougherty,  the  father  of  John  and  James;  and  for 
which  the  said  John  Dougherty,  the  father,  is  to  have  a  living, 
for  the  said  space  of  time,  should  he  choose  to  live  with  James, 
etc.  The  main  intention  of  the  parties  to  this  agreement  would 
appear  to  be  to  provide  an  asylum  and  comfortable  subsistence 
for  their  father,  at  an  expense  which,  as  is  expressed  in  the 
contract,  should  not  be  exorbitant.  It  is  not  yery  clear  whether 
this  agreement  was  in  payment  of  a  debt,  owing  by  John  to  bia 
father,  or  whether  it  was  a  settlement  made  for  natural  loTe  and 
affection;  nor  do  I  deem  this  of  any  importance.  The  plaintiff 
does  not  claim  the  property  as  a  creditor,  but  as  a  purchaser  for 
a  valuable  consideration.  It  is  also  certain  that  Wilson  knew 
of  the  agreement,  as  he  is  a  subscribing  witness  to  it;  and  there 
IB  every  reason  to  believe  Jack  was  apprised  of  it  also.  The 
fact  that  Jack  was  a  creditor  will  not  alter  the  case,  for  the 
debts  are  but  the  consideration  for  the  conveyance.  He  must 
still  be  regarded  as  a  purchaser.  Conceding  that  the  lease  was 
a  voluntary  deed,  yet  the  def endaot"  has  a  right  to  hold  the 
premises  until  the  expiration  of  the  term;  provided  the  transac- 
tion be  untainted  with  actual  fraud;  for  in  Lanaaster  v.  Dolan, 
it  is  decided,  that,  in  Pennsylvania,  a  voluntary  conveyance  is 
not  void  against  a  subsequent  purchaser  by  force  of  the  statute 
27  Elizabeth.  Actual  fraud  is  not  alleged;  so  that,  if  Jack  had 
notice  of  the  agreement  between  John  and  James  Dougherty, 
there  is  no  valid  defense  to  the  suit,  at  least  until  the  expiration 
of  the  outstanding  term.  And  this  would  seem  to  haye  been 
the  understanding  at  the  trial,  but  the  court  instructed  the  jury 
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that  this  consequence  is  avoided  by  the  conTcyance  of  the 
eleyenth  of  January,  1830. 

The  agreement  of  the  sixth  of  January,  1829,  is  not  only  for 
a  lease,  but  it  is  also  a  conditional  sale;  for  the  parties  agree, 
that  after  the  expiration  of  the  ten  years,  if  James  thinks 
proper,  he  may,  by  the  payment  of  four  hundred  dollars,  en- 
title himself  to  a  deed  in  fee  simple  for  the  land.  In  anticipa- 
tion of  that  period  the  deed  was  made;  and  the  question  is, 
whether  the  deed  merges  the  agreement.  It  has  been  before 
remarked,  that  the  agreement  is  not  only  for  the  benefit  of 
James,  but  of  John  Dougherty;  and  hence  it  is  necessary  to 
preserve  the  term  in  order  to  protect  his  interest.  No  act  of 
James  and  John,  without  his  consent,  could  merge  his  interest; 
and  beside,  it  is  not  for  the  benefit  of  James  that  the  term 
should  merge  in  the  inheritance;  nor  can  that,  by  any  fair  con- 
struction, be  held  to  be  the  intention  of  the  parties  to  the  con- 
tract. When  the  legal  ownership  of  the  inheritance  and  the 
term  meet  in  the  same  person,  a  legal  coalition  occurs;  and,  at 
law,  the  term,  which  before  was  personal  property,  falls  into 
the  inheritance  and  ceases  to  exist.  But  in  equity  another  kind 
of  ownership  takes  place,  being  an  equitable  or  beneficial 
ownership,  as  distinguished  from  the  mere  legal  title.  A 
merger  is  not  favored  in  equity,  and  is  never  allowed  unless 
for  special  purposes,  and  to  promote  the  intention  of  the  party. 
It  is  only  in  those  cases  where  it  is  perfectly  indifferent  to  the 
party  in  whom  the  interests  had  united,  whether  the  charge  or 
term  should  or  should  not  subsist,  that  in  equity  the  term  is 
merged:  Ibrbea  v.  Moffat,  18  Yes.  394.  Here,  the  continual 
existence  of  the  term  is  necessary,  as  has  been  before  observed, 
for  the  protection  of  the  owner  of  the  inheritance  as  a  merger, 
would  sweep  from  him  all  his  interest,  whether  real  or  personal, 
in  the  estate;  and  has  also  the  additional  effect  of  destroying 
the  interest  of  the  person  for  whose  benefit  principally  the  term 
was  created.  It  results  from  these  uncontested  principles  of 
equitable  jurisprudence,  that  there  was  error  in  instructing  the 
jury,  that  the  term  merged  in  the  fee;  and  that  the  lease  was 
no  bar  to  the  action  unless  the  transaction  be  tainted  by  actual 
fraud.  On  the  point  of  duress  the  court  have  distinctly  recog- 
nized the  principle  established  in  Stauffer  v.  Laishaw,  2  Watts, 
162  [27  Am.  Dec.  297],  and  have  left  the  question  of  fraud  as 
an  open  one  to  the  jury;  so  that  on  this  and  on  the  other  part 
of  the  record,  there  is  no  tangible  error. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Am.  Dbo.  Vox..  XXX— 2a 
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VoLUNTAAr  ComrBTANOES,  Validity  of. — As  to  the  Pennsylvania  doctrin* 
on  this  point,  see  LanecuOer  v.  Dolan,  18  Am.  Dec.  625  and  note.  The  de- 
cisions generally  on  this  subject  in  this  series  are  collected  in  the  note  U> 
BHgleberger  v.  Kibler,  26  Id.  192.  See  also  WhiUlesey  v.  McMahon,  Id.  382; 
Wood  V.  Jackson,  22  Id.  603;   WiUiams  v.  Wallon,  29  Id.  122. 

MsBGiiR. — See  on  this  subject  the  notes  to  Hitchcock  v.  Uarrington,  5  Am. 
T>ec  233;  James  v.  Morey,  14  Id.  512;  Speed's  Ih^rs  v.  Harm,  15  Id.  81.  Sc€ 
also  Freeman  v.  Paul,  14  Id.  237.  The  doctrine  laid  down  in  Doughei-ty  v. 
Ja/:k,  that  the  question  whether  merger  of  a  term  or  incumbrance  in  the  in- 
heritance shall  take  place  or  not,  is  generally  regarded  in  equity  as  depending 
on  the  intention  of  the  party  in  whom  the  interests  are  united,  apd  that  aa 
intention  that  merger  shall  take  place  will  not  be  presumed  in  the  absence 
of  evidence,  against  the  interest  of  such  party,  is  approved  in  f  fusion  v.  Wiet- 
ersfiam,  8  Watts,  523;  Helmbold  v.  Man,  4  Whart.  422;  PenningUm  v.  Coats, 
6  Id.  283;  Richards  v.  Ayres,  1  Watts  &  S.  487. 


Claasen  v.  Shaw. 

[6  WatXB,  468.] 

BoiTD  NOT  Gkx)D  AS  STATUTORY  BoND,  When. — ^A  bond  taken  by  a  oonstabU 
before  a  levy  of  an  execution  in  his  hands,  from  a  stranger,  for  the  pay- 
ment of  the  amount  of  the  execution  or  the  delivery  of  property 
sufficient  to  satisfy  it,  in  consideration  that  he  will  stay  proceedings, 
where  the  statute  authorizes  a  bond  after  levy  executed  by  the  debtor 
with  sureties  for  the  delivery  of  the  property  levied  or  payment  of  the 
execution,  is  not  j^^ood  as  a  statutory  bond. 

Such  Bond  is  Good  as  a  common  law  obligation. 

Averment  that  Scch  Bond  was  Taken  for  Ease  and  Favob  in  a  plea  te 
an  action  thereon  is  immaterial  and  need  not  be  traversed. 

EsBOB  to  Westmoreland  county,  in  an  action  brought  in  the 
name  of  Shaw,  for  the  use  of  Charles  Winel  and  wife  against 
Claasen  on  a  certain  bond  executed  by  the  defendant  to  the  said 
Shaw,  conditioned  in  substance  that  if  the  said  Shaw,  who  was 
a  constable,  would  cease  to  execute  a  certain  execution  in  his 
hands  in  favor  of  the  wife  of  the  said  Winel  against  certain 
other  parties,  and  would  stay  all  proceedings  thereon,  the  said 
Claasen  would,  on  a  certain  day  named,  pay  the  amount  of  the 
debt,  interest,  and  costs  indorsed  on  the  said  execution,  or 
would  deliver  at  a  certain  place,  property  sufficient  to  satisfy 
the  same.  The  defendant  pleaded  substantially  that  the  said 
bond  was  not  taken  after  a  levy  of  the  execution,  as  provided  by 
statute,  and  was  not  in  form  or  substance  such  a  bund  as  was 
provided  for  in  the  statute,  and  that  the  same  was  taken  for 
ease  and  favor.  This  latter  allegation  was  not  traversed  by  the 
plaintiff.     Other  facts  appear  from  the  opinion.     Judgment  for 
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the  defendant,  and  the  plaintiff  brought  error.    The  grounds 
relied  on  snfBciently  appear  from  the  opinion. 

Armstrong,  for  the  plaintiff  in  error. 

Kuhns^  for  the  defendant  in  error. 

By  Court,  Booebs,  J.  The  eighteenth  section  of  the  act  of 
the  twentieth  of  March,  1810,  authorizes  a  constable  who  levies 
an  execution,  issued  from  a  justice  of  the  peace,  to  take  a 
bond,  in  the  following,  or  like  words,  viz. :  We,  A.  B.  and 
0.  D.,  or  either  of  us,  are  held,  and  firmly  bound  with  E.  F., 

constable,  in  the  sum  of ,  upon  condition  that  the  said  A. 

B.  shall  deliver  unto  E.  F.  aforesaid,  the  following  goods  and 

chattels on  the day  of ,  at  the  house  of , 

which  is  taken  in  execution  at  the  suit  of  G.  H.  against  A.  B., 
or  pay  the  amount  of  the  said  execution,  with  costs.  Witness 
our  hand  and  seals,  etc.  The  bond  is  taken  for  the  forthcom- 
ing of  goods,  on  which  the  constable  has  previously  levied,  and 
is  a  bail  bond,  which  it  is  intended  shall  be  executed  by  the 
defendant,  with  surety,  conditioned  in  the  alternative,  either 
for  the  delivery  of  the  goods  taken  in  execution,  or  for  pay- 
ment of  the  amount  of  the  execution,  with  costs.  The  obli- 
gation, on  which  suit  is  brought,  differs  not  only  in  form,  but 
in  substance,  from  the  bond  prescribed  in  the  act.  The  obli- 
gation is  given  to  a  constable  by  a  stranger,  to  which  the  de- 
fendant in  the  execution  is  no  party,  with  condition  to  deliver 
property,  other  than  the  property  levied,  or  (for  in  truth  no 
levy  was  made)  to  satisfy  the  debt,  interest,  and  costs.  These 
are  substantial  variances  which  avoid  the  instrument  as  a  statu- 
tory obligation,  the  distinction  being  between  a  variance  in 
form  and  substance.  The  former  does  not  avoid  the  bond,  but 
the  latter  does,  as  has  been  held  in  repeated  decisions.  If 
anything  be  added  to  the  condition  prescribed  in  the  act,  which 
is  not  legal,  that  which  is  inserted  against  the  form  of  the  act, 
avoids  all  the  rest:  Plowd.  66;  10  Bep.  100.  But  if  a  bond  be 
taken,  in  a  circumstance  contrary  to  the  provisions  of  the  stat- 
ute, that  is  only  prescribed  for  the  direction  of  the  sheriff,  as 
to  take  sureties,  which  is  for  his  safety;  or  if  anything  is  re- 
quired specially  by  the  condition,  that  the  act  only  imports, 
but  does  not  literally  require,  such  variations  do  not  hurt: 
Beawf age's  case,  10  Co.  100;  Webb  v.  Cliff  Urn,  Cro.  Eliz.  808; 
Blackboum  v.  Michelboum,  Id.  852;  Farmera'  Bank  in  Beading 
V.  Bayer,  16  Serg.  &  B.  4. 

Being  therefore  void  as  a  statutory  obligation,  the  question 
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is,  is  it  good  at  common  law  ?  And  we  are  of  the  opinion  that  it 
is,  on  the  authority  of  Beaw/age's  case,  10  Bep.  99.  A  bond  to 
pay  money  into  court,  at  the  return  of  sl  fieri  facias,  is  good: 
for,  although  it  be  done  by  color  of  office,  and  the  condition  is 
not  according  to  the  statute,  yet  it  is  valid,  for  the  statute  23 
Hen.  YI.,  c.  9,  extends  only  to  bonds  by  or  for  prisoners.  In 
Beawfage's  case  the  doubt  was,  upon  the  general  words  of  the 
act,  that  if  the  sheriffs,  or  any  other  officers,  take  any  other 
obligatiou,  in  other  form  than  is  prescribed  in  the  act,  by  color 
of  their  offices,  the  bond  shall  be  void.  The  court,  however, 
held,  upon  full  consideration,  that  since  the  statute  23  Hen. 
YI.,  upon  ei  fieri  facias  delivered  to  the  sheriff,  he  may  take  a 
bond  from  the  defendant  to  pay  the  money  into  the  court  at 
the  return  of  the  writ.  And  if  he  can  take  a  bond  from  the 
defendant,  there  is  no  reason  why  he  can  not  take  one  from  a 
stranger  for  a  similar  purpose.  Before  the  statute  the  sheriff 
was  not  obliged  to  admit  a  person  to  bail,  who  was  arrested  on 
mesne  process,  unless  he  sued  out  a  writ  of  mainprize,  though 
he  might  have  taken  bail  of  his  own  accord.  This  arbitrary 
power  in  the  sheriff,  of  admitting  or  refusing  bail,  produced 
great  extortion  and  oppression,  and  hence  the  passage  of  the 
statute  by  which  the  sheriff,  who  arrests  a  person  on  mesne 
process,  in  a  civil  suit,  is  not  only  authorized,  but  obliged  to 
take  a  bail  bond,  if  sufficient  surety  is  offered,  otherwise  he 
subjects  himself  to  an  action  by  the  party  aggrieved.  It  is 
obvious  that  a  bond,  taken  for  the  payment  of  money,  on  a 
fieri  facias,  does  not  come  within  the  mischief,  nor  is  it  within 
the  purview  of  the  statute.  And,  therefore,  since  the  statute 
23  Hen.  YI.,  it  was  held  in  Beawfage's  case,  already  cited,  when 
a  fieri  facias  is  delivered  to  the  sheriff,  he  may  take  a  bond  of 
the  defendant,  and,  as  before  observed,  of  a  stranger,  to  pay 
the  money  into  court  at  the  return  of  the  writ;  such  bond  is  not 
within  the  statute  23  Hen.  YI. ;  for  that  statute,  as  is  there  held, 
exten4^  only  to  such  bonds,  which  any  in  his  ward  makes  to 
the  sheriff,  but  is  good  at  common  law.  Here,  the  writ  was 
directed  to  the  constable,  and  although,  by  the  requirements  of 
the  eleventh  section  of  the  act  of  the  twentieth  of  March, 
1810,  the  execution  performs  the  double  office  of  a  fieri  facias 
and  ca,  sa.,  yet  it  is  only  for  want  of  sufficient  distress,  that  the 
constable,  under  his  writ,  can  take  the  body  of  the  defendant 
into  custody. 

In  the  absence  of  any  averment,  in  the  defendant's  plea  to 
the  contrary,  we  must  intend  that  there  were  goods  and  chattels. 
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on  which  a  le^y  may  have  been  made,  sufficient  to  answer 
the  plaintiffs  demand,  and,  of  course,  the  defendant's  body 
was  not  liable  to  be  taken  in  execution;  and  this  brings  it 
within  the  principle  of  Beawfage^s  case,  already  cited.  The 
defendant  ayers  in  his  plea,  that  the  bond  was  taken  for  ease  and 
fayor,  and  this  raised  a  doubt  whether,  on  the  authority  of  Sir 
John  LenihaU  t.  Cooke,  1  Lev.  254,  where  it  was  held  that  the 
trayerse  for  the  ease  and  fayor  is  the  most  material  thing:  the 
want  of  the  trayerse  did  not  yitiate  the  plea.  Bat  that  was  a 
case  where  the  defendant  was  a  prisoner  in  execution,  and  on 
that  ground  it  was  ruled,  that  the  trayerse  of  the  ease  and 
fayor  was  material.  In  answer  to  the  argument  urged  at  the 
bar,  that  the  trayerse  was  immaterial,  the  court  say,  that  the 
trayerse  for  the  ease  and  fayor  is  the  most  material  thing,  and 
it  may  well  be  intended  to  be  taken  for  the  better  security  of 
his  imprisonment — for  the  prisoners  of  the  king's  bond  are  so 
numerous,  that  the  house  can  not  hold  them,  but  they  are  per- 
mitted to  lodge  within  the  rules,  and  therefore,  there  is  good 
reason  to  take  security  for  their  true  imprisonment,  and  con- 
stant usage  has  been,  to  take  such  obligations.  It  is  obyious, 
therefore,  when  the  defendant  is  in  custody,  that  the  intention 
of  taking  the  bond  becomes  material,  and,  like  eyery  other 
material  ayerment,  must  be  trayersed.  Not  so  when  the  bond 
is  taken  on  a  fieri  fadaa,  for  it  is  of  no  consequence  what  the 
intention  of  the  parties  may  be,  for  the  bond  is  good  notwith- 
standing; and  hence,  the  ayerment  that  it  was  taken  for  ease 
and  fayor  is  immaterial,  and  there  is  no  necessity  to  tender  a 
traverse  on  an  immaterial  ayerment. 
Judgment  affirmed. 

Bovn  Taken  without  Authoritt  of  ant  Statutb,  when  good  as  a  oom- 
mon  law  obligation:  See  the  note  to  Harris  v.  Simpson,  14  Am.  Deo.  103. 
See  also  Debard  v.  Croto,  22  Id.  113.  A  bond  taken  by  a  sheriff,  cohv 
ofieOf  for  the  performance  of  conditions  nnauthorized  by  statute,  is  void: 
Smith  V.  AUen,  21  Id.  33.  That  a  bond  or  undertaking  entered  into  under  a 
itatate,  but  which  is  not  in  accordance  with  the  statute,  and  therefore  void 
as  a  statutory  bond,  may  nevertheless  be  good  as  a  common  law  obligation, 
if  it  contain  no  condition  contrary  to  those  prescribed  or  contrary  to  law,  is 
a  position  for  which  the  authority  of  Claasen  v.  Shaw  is  recognized  in  Sweet- 
ser  V.  Hay,  2  Gray,  52.  In  Koons  v.  Seward,  8  Watts,  389,  the  case  is  cited, 
and  it  is  held  that  a  bond  taken  by  an  officer  to  procure  the  release  of  a 
prisoner  arrested  under  a  capias  ad  respondendum,  but  substantially  varying 
from  the  requirements  of  the  statute,  would  not  be  valid  as  a  statutory  bond 
nor  as  a  oommon  law  obligation  if  taken  for  ease  and  favor,  but  that  if  such  a 
bond  were  given,  not  to  the  officer,  but  to  the  party  himself,  though  void  ■• 
•tatatory  bond,  it  would  be  a  good  common  law  obligation. 
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Mabtin  V.  MoCOBB. 

[l^WATn,493.] 

ElMOVTED  OoirrRAOT  NOT  wiTHiii  STATUTE  ov  Fbauds. — Where  one  agrees 
by  parol  to  give  a  lot  of  ground  in  consideration  that  certain  of  hit 
neighbors  will  bnild  a  echool-hpuee  thereon  for  the  nee  of  the  neighbor- 
hood, and  the  house  is  built  accordingly,  they  become  purchasers  of  the 
land,  and  the  title  passes  to  them,  notwithstanding  the  statute  of  frauds, 
as  trustees  for  the  purpose  oontempUted. 

SuOH  A  Trust  is  not  too  Vaque  or  uncertain  to  be  enforced. 

PXBSONS    IN    THE    NEIGHBORHOOD    ARE  Ck)MPETENT  WfTNESSES,    in    SUch   a 

case,  where  they  have  released  their  ii  terest  or  removed  from  the  neigh- 
borhood. 
Such  a  School  is  not  within  the  Statute  relating  to  the  distrioting  id 
townships. 

Ebsob  to  the  common  pleas  of  Alleghany  county,  in  an  ac- 
tion of  trespass  quare  clausum  /regit,  to  which  not  gailty  and 
liberum  tenementum  were  pleaded.  The  premises  upon  which 
the  alleged  trespass  was  committed,  consisted  of  a  certain  lot 
and  a  school-house'  erected  thereon.  One  Boss  formerly  owned 
the  land  of  which  the  lot  was  part,  and  in  1830  proposed  to 
some  of  his  neighbors  to  give  the  lot  for  a  school-house,  if  they 
would  bnild  such  a  house  thereon  for  the  benefit  of  the  neigh- 
borhood and  of  his  own  grandchildren.  A  subscription  was 
accordingly  raised  and  the  house  erected,  the  lot  haying  been 
surveyed  by  Boss'  direction  for  that  purpose.  Boss  promised 
to  give  a  deed,  but  never  did  so,  and  finally  refused  to  do  so, 
after  the  house  had  been  completed,  and  was  occupied  as  a 
school.  The  defendants  were  chosen  trustees  of  the  school  by 
the  subscribers  to  the  fund,  for  the  erection  of  the  house.  The 
plaintiff  claimed  under  a  conveyance  from  the  residuary  devisee 
of  Boss,  now  deceased.  The  court  below  instructed  the  jury, 
that  the  agreement  under  which  the  lot  was  given  for  a  school 
was  binding,  and  not  within  the  statute  of  frauds,  and  that 
the  plaintiff  could  not  recover.  Verdict  and  judgment  for  the 
defendants.  The  plaintiff  brought  the  case  here,  alleging  error 
in  the  instructions,  and  also  in  certain  other  rulings  sufficiently 
noticed  in  the  opinion. 

JleiccUf  and  Lfjwrie,  for  the  plaintiff  in  error. 

Fonvard,  contra. 

By  Court,  Sebgbant,  J. .  This  case  has  been  argued  in  the 
court  below  and  here  by  the  plaintiff,  as  if  it  involved  the  ques- 
tion how  far  a  parol  gift  of  land  was  valid  under  our  act  of 
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assemblj  Against  frauds  and  perjariea.    And  were  that  the 
question,  it  was  settled  in  Syler  v.  Eckhart,  1  Binn.  878,  that  a 
parol  gift  of  land,  accompanied  with  delivery  of  possession,  and 
followed  bj  the  making  of  valuable  improvements  by  the  donee, 
passes  a  valid  title.     But  the  truth  is,  this  is  not  the  case  of  a 
gift.     Taverner  Boss,  the  owner  of  this  small  piece  of  ground, 
agreed  with  certain  of  his  neighbors,  that  if  they  would  raise 
funds  to  build  a  school-house  on  tbe  premises,  for  the  use  of 
the  neighborhood  and  one  of  his  grandchildren,  he  would  con- 
tribute the  ground :  and  they  did  raise  the  funds  and  build  the 
house;  bestowing,  by  their  money  and  labor,  considerably  more 
than  the  value  of  the  lot.     Tbey  became  thereby  purchasers  of 
the  ground;  and  it  is  the  case,  not  of  a  gift,  but  of  a  purchase 
for  valuable  consideration,  accompanied  with  possession  and  the 
making  of  valuable  improvements  under  the  eye  of  the  former 
owner,  and  by  his  assent  and  direction.     Such  a  case  is  clearly 
unaffected  by  the  statute,  and  passes  a  good  title  to  the  persons 
subscribing  and  building  the  house.     If  it  were  otherwise,  it 
would  enable  those  claiming  under  the  donor 'to  commit  a  fraud, 
and  regain  the  property  with  tbe  improvements  made  by  others 
under  his  agreement.    The  title  became  vested  in  tbe  subscribers 
and  contributors  by  the  agreement  and  payment  of  tbeir  money; 
they  hold  it,  not  for  themselves,  but  as  trustees,  for  the  pur- 
poses originally  designated.  Tbe  donor  had  no  interest  in  it  but 
the  share  which  became  his  by  the  gift  of  the  land,  and  tbat 
passed  only  a -right  coequal  with  tbe  otbers  in  tbe  management 
of  the  property.     This  was  all  that  could  pass  by  bis  residuary 
devise,  and  gives  the  plaintiff  no  right  to  take  possession  and 
oust  the  trustees.     He  has  no  more  right  to  do  so  than  any 
third  person.    The  school-house  and  lot  of  ground  belong  to 
those  who  contributed  their  money,  property,  or  labor  to  build 
it.     They,  with  T.  Boss,  embarked  jointly,  in  this  benevolent 
project,  and  they  bave  a  right  to  hold  and  possess,  and  employ 
tbe  school-bouse.     Tbey  are  bound,  however,  to  employ  it  for 
the  purposes  originally  contemplated  in  its  erection;  and  for  any 
X^erversion  of  the  trust  would  bo  liable,  as  other  trustees  for 
charitable  uses,  to  the  supervision  and  control  of  tbe  courts.    It 
does  not  appear,  that  any  complaint  of  this  kind  was  ever  made; 
on  the  contrary,  certain  persons  were  annually  elected,  called 
trustees,  who  devoted  their  time  and  attention  to  it,  employed 
a  female  teacher,  and  conducted  tbe  school  until  the  plaintiff 
thought  fit  to  disttirb  it  by  taking  possession. 
It  is  said  that  this  trust  is  vague  and  uncertain:  that  it  can 
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not  be  ascertained  who  are  the  neighborhood.     If  the  trust  wer» 
so  vagae  and  uncertain  as  to  be  incapable  of  being  enforced,  it 
would  not  follow  that  the  plaintiff  would  be  entitled  to  the 
property:  it  would  remain  still  with  those  who  had  paid  their 
money  for  it;  the  plaintiff's  right  being  no  more  than  the  share 
which  was  equivalent  to  the  value  of  the  ground  wheu  given. 
But  it  is  not  true  that  the  trust  is  so  vague  as  to  be  incapable 
of  execution.     It  is  the  neighborhood  that  are  to  enjoy  the 
benefits  of  the  school;  and  the  extent  of  the  charity  most  be 
governed  by  circumstances.     The  subscribers  were  neighbors; 
and  they,  at  least,  would  be  entitled  to  the  benefit  of  it;  and 
afterwards  such  others  as,  in  the  exercise  of  a  just  discretion 
by  those  who  had  its  management,  could  be  conveniently  re- 
ceived and  educated  there.     The  rule  on  this  subject  is  stated 
by  Chief  Justice  Gibson  in  delivering  the  opinion  of  the  court 
in  Witman  v.  Lex,  17  Serg.  8c  B.  93  [18  Am.  Dec.  644],  "  that  it 
is  immaterial  how  uncertain  the  objects  may  be,  provided  there 
is  a  discretionary  power  vested  anywhere  over  the  application 
of  the  testator's  bounty  to  those  objects."    This  discretion  is 
in  the  present  case  vested  in  the  subscribers  or  their  represent- 
atives, or  those  to  whom  they  delegate  the  management  of  the 
trust.     Charity  schools  have  been  favorites  in  Pennsylvania. 
They  were  introduced  shortly  after  the  arrival  of  William  Penn 
in  the  parts  of  the  state  first  settled,  and  have  since  been  com- 
mon.   No  question,  till  of  late  years,  was  ever  made  of  the 
legal  validity  of  such  trusts;  and  the  integrity  and  benevolence 
of  their  founders  and  managers  have,  with  but  few  exceptions, 
rendered  any  aid  from  the  laws  unnecessary.     When,  however, 
such  establishments  were  questioned,  as  in  WUman  v.  Lex,  they 
were  supported  under  a  common  law  of  our  own,  which  had 
grown  up  by  general  consent  and  usage,  by  which,  without  the 
direct  force  of  the  statute  of  43  Eliz. ,  all  its  beneficent  pro- 
visions were  recognized,  so  far  as  they  applied  to  the  charitable 
institutions  subsisting  among  us.     We  are,  therefore,  of  opin- 
ion that  the  plea  of  liberum  tenement um  was  not  supported,  and 
that  the  errors  assigned  in  the  charge  of  the  court  and  in  the 
admission  of  the  plaintiff's  evidence  are  not  sustained. 

Some  exceptions  to  the  admission  of  witnesses  were  taken, 
which  remain  to  be  noticed.  The  first  bill  of  exceptions  was 
abandoned  on  the  argument  here.  The  second,  fourth,  and 
sixth  bills  relate  to  admission  of  certain  witnesses  on  the  part 
of  the  plaintiff  who  were  or  had  been  neighbors,  but  had  re* 
leased  all  their  interest  or  removed  from  the  neighborhood. 
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Whatever  iutc  rest  these  witnesses  had,  whether  so  defined  and 
certain  as  to  prevent  their  admission^  or  so  remote  and  oontm- 
gent  as  not  to  be  a  valid  ground  of  objection^  was  removed 
before  they  were  sworn.  Jack  had  left  the  neighborhood  and 
ceased  to  have  any  right  to  participate  in  the  benefits  of  the 
■ehooL  Dodd,  Denny,  and  Barr  divested  themselves  of  all  such 
interest  by  their  releases.  Lewis  Boss  did  the  same.  He  was 
one  who  helped  to  erect  the  building:  he  had  an  interest  in  it 
beyond  the  mere  right  of  a  neighbor;  but  he  might  transfer 
that  interest  and  release  the  right.  We  think  these  witnesses 
were  properly  admitted. 

The  matter  offered  as  contained  in  the  sixth  bill  of  excep- 
tions was  properly  rejected  as  irrelevant.  It  could  be  of  no 
importance  to  the  validity  of  this  institution ,  or  to  the  rights 
of  the  parties,  whether  the  township  had  been  districted  under 
the  school  law  of  Pennsylvania,  or  whether  the  school-house  in 
question  was  near  the  center  of  the  district.  The  act  of  assem- 
bly, in  providing  for  public  schools  in  various  districts  of  the 
state,  does  not  supersede  or  abolish  charity  schools.  There  is 
room  enough  for  all.  We  are  yet  far  from  having  reached  such 
a  point  in  education  as  to  be  inclined  to  complain  that  there 
are  too  many  schools  in  the  state. 

Judgment  afiBrmed. 


EXBCOTKD  CONTKACT  NOT  WTTHIK  THX  STATUTE  OF  FrATTDS:  See  Wctcky. 

Sarber,  ante^  269,  and  other  cases  in  this  series  on  that  subject  cited  in  the  note 
to  that  dedsion.  A  pazol  agreement  concerning  land,  which  was  very  simi- 
lar to  that  passed  on  in  the  principal  case,  was  enforced,  on  the  ground  of  its 
having  been  executed  on  one  side,  in  Beaver  v.  FiUon^  8  Pa.  St.  327,  on  the 
authority  of  Martin  v.  MeCord, 

Trosts  m  Favor  or  UNnrcoBPoaATED  Charities,  When  Enforced: 
See  Afethodiiit  Church  v.  Remington^  28  Am.  Dec.  61,  in  the  note  to  which  the 
previouB  cases  in  this  series  on  the  same  subject  as  well  as  those  relating  to 
charitable  uses  generally,  are  collected.  See  also,  Ooing  v.  Emery ^  Id.  645. 
That  a  trust  in  favor  of  a  charity  is  not  forieited  by  non-user,  is  a  point  to 
which  the  principal  case  is  cited  in  Kirk  v.  King,  3  Pa.  St.  441;  Wright  v. 
Lmn,  9  Id.  434;  McKisaick  v.  Pickle,  16  Id.  148.  In  Pepper's  loill,  1  Pars. 
SeL  Cas.  451,  the  case  is  referred  to  among  others  as  showing  that  thougli  the 
statute  of  43  Eliz.  is  not  in  existence  in  Pennsylvania  as  a  statute,  yet  its 
beneficent  provisions  have  been  in  force  by  common  usage  and  constitutiouol 
leoognition. 

Trust  hat  be  Established  bt  Parol  in  Pennsylvania:  Svoartz  v. 
Swartz,  4  Pa.  St.  359;  Lloyd  v.  Carter,  17  Id.  221;  Freeman  v.  Freeman,  2 
Para.  SeL  Cas.  86,  all  citing  the  principal  case  as  an  authority  for  this  doc- 
Irine.  See  on  this  point  the  note  to  Towles  v.  Burton,  24  Am.  Deo.  418,  and 
Hoge  V.  Hoge,  26  Id.  62  and  note. 
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Babnes  V.  Dean. 

(6  WAxn,  fiiS.] 

Owner  or  Land  is  iror  Liable  in  Trespass  for  eattinff  and  oaRying  aw&/ 
the  grain  or  grass  of  one  in  wrongful  possession. 

Ebbob  to  the  common  pleas  of  Butler  county,  in  an  action  of 
trespass,  to  which  liberum  tenementum  was  pleaded.  The  al« 
leged  trespass  consisted  in  cutting  and  carrying  away  certain 
grain,  etc.  The  judge  instructed  the  jury,  in  substance,  that  if 
the  plaintiff  was,  at  the  time  of  the  act,  and  had  been  for  some 
years,  in  the  actual  possession  of  the  land,  though  the  title  to 
it  was  in  those  under  whom  the  defendant  claimed,  then  the 
plaintiff  should  recover.  Error  was  assigned  in  these  instmo- 
tions  after  verdict  and  judgment  for  the  plaintiff. 

PurviaTice  and  Oilmore^  for  the  plaintiff  in  error. 

Ayrea,  for  the  defendant  in  error. 

By  Court.  The  matter  for  consideration  is,  the  propriety  of 
the  direction  that  the  owner  of  the  freehold  may  not  cut  or 
carry  away  the  grain  or  grass  of  one  in  wrongful  possession. 
The  error  of  this  is  palpable.  At  the  common  law,  an  entry  by 
force  was  justifiably  both  civilly  and  criminally,  with  the  single 
qualification  that  Wanton  violence  was  not  used.  The  owner 
was  not  at  liberty  to  beat  the  intruder;  but  he  might  overcome 
resistance  by  force,  or,  as  the  law  expresses  it,  **  gently  lay 
hands  on  him."  But  no  degree  of  violence  to  objects  that  are 
a  part  of  the  freehold,  could  make  him  answerable  by  indict- 
ment or  action.  The  frequency  of  actual  collision  from  this, 
induced  the  legislature  to  interfere  for  the  preservation  of  the 
public  peace,  but  not  for  the  disturbance  of  private  rights.  The 
statutes  of  forcible  entry,  declare  many  things  criminal  in  rela- 
tion to  the  public,  that  are  entirely  justifiable  betwixt  the 
parties;  and  this  is  one  of  tbem.  That  the  common  law  re» 
mains  the  same  as  to  remedy  by  action,  is  shown  by  the  plead- 
ings. The  parties  have  put  the  question  exclusively  on  the 
defendant's  title  to  the  freehold;  and  it  was  error  to  lead  the 
jury  to  a  decision  of  it  on  anything  else. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Owner  of  Land  not  Liable  in  Trespass  to  One  in  Wbonoful  Pos* 
SESSION:  See  HyaU  v.  Wood,  4  Am.  Dec.  258;  WiUona  v,  Bibb,  25  Id.  118w 
Therefore  a  plea  of  liberum  tenementum,  since  it  is  an  assertion  of  title  in  ths 
defendant,  Wilsons  v.  Bibb,  supra,  is  a  good  plea  in  bar  of  an  action  of  tree- 
pass  quare  clausum/regit:  Crockett  v.  Lashbrook,  17  Id.  98;  TrilMe  v.  /Wmm^ 
23  Id.  439. 


CASES  AT  LAW 


IN  THB 


COURT  OF  APPEALS 

or 
SOUTH   CAROLINA. 


Johnson's  Adm'x  v.  Bounethba. 

[3  Hiu.  Law,  16;  B.  0.,  1  Rxlkt  Law,  9.] 

Vsw  FBomsB — What  Sufficient  to  Revive  Debt  Bakrkd  bt  thb 
SxATUTB  OF  Limitations. — A  debtor  by  saying  that  he  has  an  acoonnt 
■gainst  his  creditor  which  he  will  discount  against  his  claim,  and  that  he 
will  settle  with  him  when  such  account  is  made  out,  makes  a  sufficient 
acknowledgment  of,  and  promise  to  pay  the  debt,  to  take  the  case  out 
of  the  statute  of  limitations. 

Assumpsit  od  open  account  for  medical  attendance.  Pleas, 
the  statute  of  limitations,  and  the  general  issue.  The  debt 
was  barred,  but  the  plaintiff,  to  avoid  the  bar,  proved  that 
when  the  agent  of  plaintiff's  intestate  presented  the  account  to 
the  defendant,  the  latter  said:  ''I  have  also  an  account  against 
Dr.  Johnson,  which  I  will  discount  against  his,  when  I  get 
mine  made  out,  and  will  settle  with  you."  It  was  shown  that 
Dr.  Johnson's  account  was  delivered  to  the  defendant.  The 
jury  found  for  the  plaintiff,  allowing  the  defendant  the  amount 
of  his  demand.  The  defendant  appealed,  and  moved  for  a  new 
trial  on  the  ground  that  the  evidence  was  not  sufficient  to 
revive  the  right  of  action,  and  take  the  case  out  of  the  statute 
of  limitations. 

By  Court,  Johnson,  Chancellor.  This  case  falls  very  clearly 
within  the  rule  laid  down  in  Young  v.  Monpoey,  2  Bail.  280. 
The  evidence  adduced  in  support  of  the  new  promise  imports, 
I  think,  not  only  an  admission  of  a  subsisting  debt,  but  also  a 
promise  to  pay.  The  proposition  of  the  defendant  to  discount 
his  own  account  against  the  demand,  is,  in  itself,  a  distinct 
confession  of  his  liability  to  pay  it;  and  his  declaration  that  he 
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would  **  BetUe  "  with  the  plaintiff's  agent  when  his  account  was 
made  out,  is,  in  common  parlance,  generallj  substituted  for  a 
direct  promise  to  pay,  and,  as  used  here,  would  scarcely  admit 
of  any  other  constructiou.    The  verdict  is  therefore  right 

There  is,  I  am  aware,  a  very  general  prejudice  against  a  de- 
fense founded  entirely  on  the  statute  of  limitations,  and  there 
is  danger  that  juries  will  be  disposed  to  infer  a  new  promise 
from  very  slight  circumstances,  and  thus  render  the  rule  in- 
operative; but  the  corrective  is  in  the  hands  of  the  court,  and 
by  keeping  the  principle  constantly  in  view,  the  evil  will  be 
avoided. 

Motion  dismissed. 

BiGHABDsoN,  O'NsALL,  and  BuTLEB,  JJ.,  and  OhancelloiB  D>- 

BAUSBUBB  and  Johnston,  concurred. 


New  Pbomise  or  Ackowlbdomeitt  to  Bevivb  Dbbt. — See  NewUm  r. 
Duncan^  25  Am.  Dec.  66;  Austin  ▼.  Boaitoick,  Id.  42,  note  45;  Fr^  v.  Kirk^ 
23  Id.  581,  note  588;  OleoU  v.  SccUm,  21  Id.  585,  note  588;  OoU  v.  Tracy,  20 
Id.  110;  Glenn  v.  McCuUough,  18  Id.  661,  note  662,  where  other  casM  in  tUi 
■eriee  are  collected. 


GOBBETT   V.  GOCHBAN. 

[8  Hill  Law,  41;  S.  0.,  1  Bilbt  Law,  44.] 

Pbokisb  to  Pat  Dbbt  of  Another,  in  Ck)NaiDBBATioN  or  thb  Ioote^b 
DisoHARGB  THERSFBOM,  IB  an  original  undertaking,  not  required  by  the 
statate  of  fraads  to  be  in  writing;  nor  does  such  an  ondertaking  require 
a  consideration  moving  between  the  person  promised  for  and  the  peraon 
who  promises. 

GONSIDEBATION  TO  SUFPOBT  8U0H  PBOKISB  NEED  NOT  BB  A  PBOUNIABT  Qn^ 

nor  even  one  beneficial  to  the  promisor;  if  it  be  a  loss  or  inoonvenienoe 
to  the  promisee,  it  is  sufficient. 

Assumpsit  on  merchant's  account,  for  goods  sold  and  deliv- 
ered. The  jury,  under  the  instruction  of  the  court,  found  for 
the  plaintiff,  and  the  defendant  appealed  and  moved  for  a  new 
trial,  on  the  ground  of  misdirection.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

Holmes,  for  the  appellant. 

By  Court,  Eablb,  J.  The  case  made  on  the  trial  below,  seems 
to  be  this:  Mrs.  Pellott  being  indebted  to  the  plaintiff,  in  the  sum 
of  four  hundred  and  seven  dollars  and  sixty-nine  cents,  on  a  book 
account  for  merchandise,  and  the  account  being  presented  to 
her  for  payment,  the  defendant  came  to  the  plaintiff,  produced 
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the  account,  and  assumed  to  pay  it  in  consideration  that  she 
shoald  be  discharged  from  the  debt.  Her  account  was  accord- 
ingly credited  in  full,  and  the  amount  was  charged  to  the  de- 
fendant, by  his  own  direction.  In  the  argument  here,  a  ques- 
tion has  been  raised,  vehether  Mrs.  Pellott  was  privy  to  the 
arrangement  by  which  the  defendant  assumed  the  payment  of 
her  debt;  and  whether  the  credit,  discharging  her,  was  entered 
with  the  knowledge  and  by  the  direction  of  the  defendant. 
Both  these  were  questions  for  the  jury.  It  was  only  on  proof 
of  both,  that  the  liability  of  the  defendant  arose.  And  I  think 
that  the  jnzy  were  warranted  in  the  conclusion  that  the  defend- 
ant, when  he  exhibited  Mrs.  Pellott's  account,  and  assumed  the 
payment  of  it,  came  from  her,  and  with  her  consent,  for  that 
purpose.  And  also,  that  the  credit  given  to  her,  on  the  books, 
was  by  the  direction  of  the  defendant,  and  in  pursuance  of  the 
agreement  with  him;  for  his  undertaking  was  to  pay  her  debt, 
in  consideration  that  she  should  be  discharged.  The  questions 
raised  below,  were:  1.  Whether  the  undertaking  was  void,  un- 
der the  statute  of  frauds,  not  being  in  writing.  2.  Whether 
the  debt  of  Mrs.  Pellott  was  actually  discharged.  It  seems 
hardly  necessary,  at  this  day,  to  speak  of  the  distinction  be- 
tween original  and  collateral  undertakings,  in  reference  to  the 
statute  of  frauds,  a  distinction  so  well  understood,  and  so  well 
established  by  the  whole  current  of  authorities.  The  general 
rule  is  well  stated  in  Comyn  on  Contracts:  '*  If  it  be  part  of 
the  agreement,  that  the  original  debt  be  discharged,  that  is  a 
sufficient  consideration  to  support  the  undertaking  of  another 
to  pay  the  debt;  and  the  agreement  need  not  be  in  writing. 
But  if  no  such  stipulation  be  made,  and  the  original  debt  be 
permitted  to  subsist,  the  undertaking  is  merely  collateral,  and 
the  agreement  must  be  in  writing."  Says  Justice  Nott,  in 
Boyce  t.  Otoem,  2  McCord,  208  [13  Am.  Dec.  711]:  <'The 
reason  is  obvious.  The  original  debt  being  extinguished,  it  is 
no  longer  an  undertaking  to  pay  the  debt  of  another,  because 
there  is  no  such  debt  existing,  but  it  is  a  newly-created  debt  of 
the  undertaker." 

The  principle  is  well  put  by  Boane,  J. :  Waggoner  v.  Aimin^ 
iairaiora  of  Oray^  2  Hen.  &  M.  603:  *'  Where  the  person,  on 
whose  behalf  the  promise  is  made,  is  not  discharged,  but  the 
person  promising  agrees  to  see  the  debt  paid,  so  that  the 
promisee  has  a  double  remedy,  the  promise  is  considered  col- 
lateral, and  must  be  in  writing;  but  where  the  promisor  under* 
takes  to  become   the  paymaster,  it  becomes  immediately  his 
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debt,  and  he  is  liable  without  writing."  The  consideration  ta 
support  an  agreement,  need  not  of  necessity  be  a  pecuniary 
one,  nor  even  a  beneficial  one,  to  the  person  promising.  If  it 
be  a  loss,  or  even  an  inconvenience,  to  the  promisee,  the  re- 
linquishment of  a  right,  as  the  discharge  of  a  debt,  or  the 
postponement  of  a  remedy,  as  the  discontinuance  of  a  suit,  or 
a  forbearance  to  sue,  it  is  enough.  In  relation  to  the  class  of 
contracts  we  are  now  considering,  where  the  promise  is  to  pay 
another's  debt,  in  consideration  of  his  being  discharged,  it 
seems  to  be  well  settled  now,  that  there  need  be  no  considera* 
tion  moving  between  the  person  promised  for,  and  the  person 
who  promises.  For  the  undertaking  of  one  man,  for  the  debt 
of  another,  says  Lord  Eldon,  in  Ex  parte  Minei,  14  Yes.  jun. 
190,  '*  does  not  require  a  consideration  moving  between  them:" 
Vide  9  East,  348,^  1  Camp.  242;'  8  Johns.  29.*  In  the  earlier 
cases  on  this  point,  such  promises  seem  to  have  been  supported, 
rather  on  the  ground  of  their  being  a  purchase  of  the  debt, 
than  a  mere  undertaking  to  pay.  So  they  seem  to  be  regarded 
by  Mr.  Roberts  in  his  treatise  on  the  statute.  Such  was  the 
case  in  Anstey  v.  Harden^  1  New  Bep.  Bos.  &  Pul.  124,  decided 
in  1804,  where  A.  being  insolvent,  a  verbal  agreement  was  en- 
tered into  between  several  of  his  creditors,  and  B.,  who  was 
father-in-law,  whereby  B.  agreed  to  pay  the  creditors  ten  shil- 
lings in  the  pound,  in  satisfaction  of  their  demands,  which  they 
agreed  to  accept,  and  to  assign  their  debts  to  B.,  and  it  was 
supported  as  an  original  undertaking.  Sir  James  Mansfield, 
C.  J.,  at  the  trial,  considered  it  not  within  the  statute,  being 
an  undertaking  to  pay  a  debt  of  a  new  description,  ten  shillings 
in  the  pound,  in  consideration  of  A.  being  discharged,  and  not 
an  undertaking  to  pay  the  debt  of  A.  But  afterwards,  on  a 
rule  for  a  new  trial,  it  seems  to  have  been  put  on  the  footing 
of  a  purchaser  of  the  debts.  The  case  of  Ccuiling  v.  Auberl^  2 
East,  325,  had  before  been  determined  on  the  same  ground. 

But  it  would  seem,  if  no  consideration  is  necessaiy,  as  be* 
tween  the  person  promised  for  and  the  person  promising,  and 
the  loss  or  inconvenience  to  the  promisee,  by  reason  of  dis- 
charging the  debt  of  the  former,  be  a  sufficient  consideration 
for  the  new  undertaking,  that  there  can  be  no  sufficient  reason 
for  holding  that  the  promisor  should  have  the  former  debt  as- 
signed to  him  for  his  indemnity,  as  in  Anstey  v.  Harden^  or 
should  have  funds  in  his  hands  to  reimburse  himself,  as  in 
Castling  v.  Auberi;  and  so  it  was  considered  in  Ooodman  ei  oL 

1.  Btadtf.  UU,         X  Stappr.Lm,        3.  Leonard ▼.  Vrtdeitbtarg;  B,0^iAm.  Dm.  til 
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T.  Chase.,  1  Bam.  &  Aid.  297,  in  1818.  The  plaintiff  had  taken 
Chaaey  Jan.,  in  execution,  and  tbe  defendant  (his  father),  in  con- 
sideration that  the  plaintiff  would  discharge  him,  undertook  to 
put  him  again  in  custody  on  a  day  certain,  or  pay  tbe  debt. 
Whereupon,  the  plaintiff  discharged  Chase,  jun.,  out  of  custody; 
and  it  was  held  that  the  promise  of  the  defendant  was  binding, 
though  not  in  writing;  that  it  was  an  original  undertaking,  and 
not  collateral.  Lord  Ellenborough  said  it  was  unnecessary  to 
hear  counsel  on  the  case  of  Wain  and  Warlters,  inasmuch  as  it  ap- 
peared to  them  that  the  plaintiff,  by  agreeing  to  let  Chase,  jun., 
out  of  custody,  had  entirely  discharged  tbe  debt,  as  to  him, 
anH  then  the  case  would  be  that  the  defendant  promised  to  pay 
a  certain  sum  of  money,  in  consideration  of  the  debt  between 
tbe  plaintiff  and  Cbase,  jun.,  being  put  an  end  to,  which  being 
a  detriment  to  tbe  plaintiff,  would  be  a  good  consideration  for 
an  original  promise,  and  take  the  question  entirely  out  of  the 
statute  of  frauds.  So  in  Roe  y.  Houghs  1  Salk.  29,  soon  after 
the  statute,  which  I  nhall  presently  cite  for  another  purpose, 
A.  was  indebted  to  B.,  and  C,  in  consideration  that  B.  would 
accept  him,  C,  as  his  debtor  in  the  place  of  A.,  undertook  to 
pay  B.  the  debt  of  A.  It  was  held  a  good  consideration  and 
the  promise  binding;  and  all  the  authorities  are  now  to  the 
same  effect. 

I  have  thus  far  remarked  on  this  branch  of  the  case,  because 
we  have  no  precedent  in  our  own  reports  of  an  undertaking  to 
pay  the  debt  of  another,  on  the  sole  consideration  of  the  dis- 
charge of  such  debt.  But  the  exception  mainly  urged  here,  is 
that  the  promise  of  the  defendant  was  without  consideration, 
as  in  point  of  fact  and  law,  the  debt  of  Mrs.  Pellott  was  not  dis- 
charged. 

In  considering  this  question,  we  should  bear  in  mind  the 
distinction  between  a  release  and  payment,  between  that  which 
is  to  operate  as  a  relinquishment  to  the  debtor  of  a  right  of 
action,  and  that  which  is  accepted  in  discbarge  or  satisfaction 
of  the  debt.  In  regard  to  tbe  former  it  is  laid  down:  ''An 
express  release  must  regularly  be  in  writing  and  by  deed,  ac- 
cording to  the  common  rule,  eodwm  modo  quo  oritur,  eodum  modo 
dissolvUur,  so  that  a  duty  arising  by  record,  must  be  discharged 
by  matter  of  as  high  a  nature,  and  so  of  a  bond  or  other  deed. 
But  a  promise  by  words  may,  before  breach,  be  discharged  oi 
released  by  words  only:"  Bac.  Abr. ,  Release.  But  payment  or 
satisfaction  of  a  debt  is  a  different  thing.  As  a  general  rule,  a 
debt  existing  in  parol,  whether  by  writing  or  otherwise,  is  not 
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extinguished  by  Becuritj  which  is  of  no  higher  natare;  for  in- 
stance, a  book  account  would  not  of  necessity  be  extinguished 
by  the  promissory  note  even  of  the  debtor,  unless  by  express 
agreement,  if  it  be  so  accepted  by  the  creditor:  lSalk.124;'  7T. 
R.  60;'  3  Johns.  Cas.  71;'  6  Johns.  68;*  8  Id.  304.»  Bat  it  is 
surely  competent  for  the  creditor  to  accept  of  whatsoever  he 
will,  in  discharge  or  satisfaction  of  a  debt.  If  he  may  accept 
the  promissory  note  of  the  debtor,  he  may  also  accept  that  of  a 
stranger.  And  if  he  may  accept  the  note  of  a  stranger,  he  may 
also  accept  his  promise  without  writing.  The  validity  of  the 
substitute,  the  note  or  promise,  depends  on  the  express  agreement 
to  discharge  the  original  debt.  And  to  this  point  the  authority 
of  Boe  V.  Hough  is  express.  It  was  agreed  between  A.,  B.,  and 
C,  that  C.  should  pay  A.'s  debt  to  B.,  and  that  B.  should  dis- 
charge A. ;  that  B.  should  accept  0.  in  the  place  of  A. ,  as  his 
debtor;  and  it  was  held  that  A.  was  thereby  discharged,  and 
C.  bound.  A  like  case  is  put  by  Mr.  Justice  BuUer,  in  TalUx^ 
V.  Harris,  3  T.  B.  174.  Suppose  A.  owes  B.  one  hundred 
pounds,  and  B.  owes  0.  one  hundred  pounds,  and  it  is  agreed 
between  them,  that  A.  should  pay  C.  the  one  hundred  pounds, 
B.'s  debt  is  extinguished,  and  C.  may  recover  that  sum  against 
A.  See  also,  larael  v.  Douglas^  1  St.  B.  239.*  In  these  cases 
the  validity  of  the  new  promise,  and  the  discharge  of  the  orig- 
iginal  debt,  are  mutually  dependent;  they  arise  at  the  same 
time,  and  result  from  the  agreement  of  the  parties,  that  the 
existing  debt  shall  be  extinguished,  and  the  first  debtor  dis- 
charged, in  consideration  of  the  new  undertaking.  There  is 
no  form  of  words  or  writing  necessary  to  give  effect  to  these 
mutual  undertakings.  If  the  promise  to  pay  is  binding,  the 
agreement  to  discharge  is  equally  so;  each  is  binding  because 
the  other  is. 

But  in  the  case  at  bar,  there  is  something  more  than  a  mere 
verbal  agreement,  if  more  be  necessary.  The  plaintiff,  it  is 
true,  has  not  given  a  receipt,  or  other  written  discharge,  to  the 
former  debtor.  But  he  has  entered  satisfaction  in  writing  on 
the  books,  which  constituted  the  evidence  of  his  demand;  and 
has  declared  by  such  entry,  that  he  has  no  further  claim  upon 
Mrs.  Pellott,  in  whose  stead  he  has  accepted  the  defendant  as 
his  debtor.     And  although  he  can  not  be  said  to  have  canceled 

the  books,  the  entry  furnishes  written  evidence  of  his  agree- 

■  '"'■-'  . 
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ment  to  discharge  Mrs.  Pellott,  in  consideration  of  the  defend- 
ant's promise.  Sacb  agreement,  whether  proved  by  writing  or 
parol,  was  an  effectual  legal  discharge;  and  after  this  agree- 
ment, the  plaintiff  could  not  have  recovered,  on  the  original 
demand  from  her.  This  differs  from  the  case  of  the  Assignees 
cf  Swed  V.  James  Ghadley,  3  Barn.  &  Cress.  591,  in  an  important 
paiticiilar,  although  in  some  of  their  features  the  cases  are 
identical,  and  the  ground  of  the  decision  in  that  case  will 
illnstrate  the  proposition  advanced.  James  Chadley  was  in- 
debted to  Sweet  for  goods  sold  to  the  amount  of  fourteen 
pounds  one  shilling.  Robert  Chadley  was  also  indebted  to 
Sweet  and  to  James  Chadley;  Robert  directed  Sweet  to  pat 
down  the  goods,  for  which  James  was  indebted,  to  the  account 
of  him,  Robert,  and  then  informed  James  of  this  arrangement. 
Afterwards  Sweet  rendered  his  account  to  Robert,  with  this 
entry  at  the  foot:  "December  1,  1822 — To  your  brother's 
account,  fourteen  pounds  one  shilling."  This  was  all  that 
passed.  The  assignees  brought  suit  against  James  Chadley,  on 
the  original  demand.  After  verdict  for  plaintiffs,  on  a  rule  for 
nonsuit,  in  the  king's  bench,  Abbott,  C.  J.,  in  discharging 
the  role,  said:  "Sweet  is  not  proved  ever  to  have  said,  'I 
will  take  you,  Robert,  as  my  debtor,  and  discharge  James;'  he 
is  not  proved  ever  to  have  said  or  done  that,  which  would  have 
the  effect  of  discharging  James.  It  is  contended,  by  the  de- 
fendant's counsel,  that  this  is  accord  and  satisfaction.  But 
admitting  the  previous  agreement,  where  is  the  satisfaction  ? 
I  consider  the  entry  made  by  Sweet  to  mean  no  more  than  this: 
*  I  will  debit  the  account  of  Robert  for  fourteen  pounds  one 
shilling,  not  that  I  will  discharge  James,  at  all  events,  from 
this  sum.'"  The  case  of  Waggoner  v.  Oroifs  Adminisiraiors^  2 
Hen.  k  M.  603, 611,  will  be  found  to  present  a  similar  question, 
decided  on  the  same  principles. 

This  court  is  of  opinion,  that  there  was  not  error  in  the 
charge  of  the  judge  below,  and  the  motion  is  refused. 

De  Saussurb,  Johnson,  Gantt,  O'Neall,  Johnston,  Butlbs, 
and  Richardson,  concurred. 

pROMiss  TO  Pay  Debt  of  Anotheb:  See  McM»m  v.  MiUon^  26  Am. 
Dec  247,  and  note  249,  where  the  other  cMet  in  thii  Miki  an 
Am.  Dso.  Vol.  ZXX~28 
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Thompson  v.  Bane  of  South  CAROiiiNA. 

[3  Bill  Law,  77;  8.  0.,  1  Bilst  Law, 81.] 

Last  Ikdobseb  of  a  Pbomissort  Note,  who  leaves  it  with  a  bank  for  odt 

lection,  is  himself  the  depositor,  and  the  bank  is  responsible  to  him  for 

the  performance  of  its  daty  to  make  the  collection. 
BsNEFiT  Derived  bt  a  Bank  from  the  Use  of  Money  collected  on  m. 

note  is  a  sufficient  consideration  to  support  its  undertaking  to  collect  it. 
Bank  Which  Takes  Note  for  Collection  is  bound  to  demand  payment 

of  the  maker,  and  to  cause  notice  to  be  given  to  all  the  indoraers,  and  is 

liable  for  all  loss  occasioned  by  its  neglect  to  do  so. 
Bank  is  Liable  for  Omissions  or  Mistakes  of  Notary  Public  to  whom, 

as  its  agent,  it  has  intrusted  a  note  left  with  it  for  collection. 
Whether  Party  has  Used  Dub  Diliobncb  to  charge  indoiaer  of  note  ia  & 

question  of  fact  for  the  jury;  but  what  constitutes  sufficient  notioe  of 

dishonor  is  a  question  of  law. 

AonoN  against  the  defendant  for  omission  to  give  notice  to- 
tho  indorsers  of  a  promissory  note.  There  was  a  verdict  for 
the  plaintiff,  and  the  defendant  appeals,  and  moveB  for  a  new 
trial.    The  other  facts  snffioientlj  appear  from  the  opinion. 

Smiih,  attorney-general,  for  the  motion. 
Petigru,  contra. 

By  Oourt,  Eablb,  J.  The  plaintiff  deposited  a  note,  by  the 
hands  of  Mr.  Shannon,  resident  in  Camden,  in  the  branch  bank 
at  that  place,  for  collection.  One  Goodman,  also  resident  there,, 
was  the  maker.  Black,  the  payee,  had  indorsed  it  to  the  plaintiff,, 
who  also  indorsed  it,  when  he  sent  it  to  the  bank.  He  was  the 
last  indorser  and  owner.  At  maturity,  the  note  being  unpaid,  the 
president  called  at  Shannon's,  who  was  absent  from  home,  and 
the  note  was  protested  for  non-payment  by  the  bank  notaiy; 
but  no  notice  was  given  to  the  indorser.  Black,  or  to  the  plaint- 
iff, "  they  not  being  residents  of  Camden,  and  having  no  agent 
there."  This  action  is  brought  by  the  plaintiff  for  the  non- 
performance of  its  undertaking  by  the  bank,  to  collect  the  note 
for  the  plaintiff,  and  on  non-payment,  to  give  the  necessary 
notice  to  charge  the  indorser,  it  being  alleged,  that  for  want 
of  such  notice,  the  indorser  is  discharged,  and  the  plaintiff  has 
lost  his  debt. 

On  the  argument  in  this  court,  I  was  inclined  to  think  this 
action  would  not  lie  for  the  plaintiff  against  the  bank,  until  he 
had  failed  in  his  suit  against  the  indorser.  But  the  other 
members  of  the  court  being  of  a  different  opinion,  and  no  ques-» 
tion  being  raised  on  that  ground  by  the  counsel  for  the  bank» 
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the  case  will  be  considered  and  disposed  of  without  reference 
to  it. 

The  exception  mainly  urged  against  the  verdict  is,  that  the 
bank  was  the  agent  of  Shannon,  the  depositor,  only,  and  not 
of  the  plaintiff;  that  the  bank  having  given  notice  of  non-pay- 
ment to  him,  performed  all  that  it  engaged  to  perform,  and  was 
not  boand  to  give  notice  to  the  indorser  or  owner.  It  will,  in 
the  first  place,  be  proper  to  inquire  who  was  the  depositor. 
The  protest,  which  is  competent  evidence  as  an  admission 
against  the  bank,  although  not  evidence  for  the  bank,  of  the 
facts  stated  in  it,  expressly  recognizes  the  plaintiff  as  the  de- 
positor and  owner  of  the  note;  "at  the  request  of  the  president 
and  directors  of  the  branch  of  the  bank  of  the  state  of  South 
Carolina,  atOamden,  for  William  Thompson,  I,  Robert  Mickle,'' 
etc.  The  plaintiff  was  the  last  indorser,  and,  of  course,  the 
money,  when  received,  if  paid  at  all,  would  have  been  placed 
as  a  deposit  to  his  credit,  and  he  alone  could  have  withdrawn 
the  fund.  These  circumstances  show  that  in  fact  the  plaintiff 
was  himself  the  depositor;  and  that  the  bank  regarded  him  as 
the  owner,  and  undertook  the  collection  of  the  note  as  hia 
agent.  The  bank  was,  therefore,  responsible  to  him  for  the 
performance  of  this  duty  or  engagement. 

The  extent  of  that  engagement  and  the  manner  in  which  it 
was  to  be  performed,  next  become  the  subject  of  inquiiy.  And 
as  these  much  depend  on  the  benefit  to  be  derived  by  the  prom- 
isor, or  the  injury  to  be  sustained  by  the  other  contracting  party, 
it  is  material  to  inquire  whether  there  was  any  such  considera- 
tion for  this  undertaking  on  the  part  of  the  bank.  And  it  could 
not  but  excite  some  surprise,  at  this  day,  if  it  were  seriously 
alleged  that  a  bank  had  undertaken  to  do  any  act  of  this  kind, 
from  which  it  did  not  expect  to  derive  a  benefit;  to  collect  and  ap- 
propriate any  sum  of  money  for  a  customer,  on  which  it  expected 
no  commission,  and  no  use  equivalent  to  a  commission.  The 
readiness  with  which  banks  engage  in  this  business,  is  a  proof 
that  they  do  derive  a  benefit  from  it;  and  the  benefit  is  propor- 
tioned to  the  extent  of  it.  The  moneys  received  on  notes  lodged 
for  collection,  become  a  deposit,  on  which,  as  a  portion  of  their 
active  capital,  banks  derive  an  income,  as  it  enables  them  to 
extend  their  issues;  and  it  is  well  known  that  deposits  are 
always  considered  by  the  banks  as  a  portion  of  their  available 
means  to  meet  emei^encies.  In  a  commercial  community, 
where  such  deposits  are  numerous  and  extensive,  they  form  an 
important  item  in  the  business  transactions  of  banks,  from  which 
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large  sums  are  frequently  accumulated;  and  which  maj  reasoo- 
ablj  be  expected  to  remain  there,  as  a  place  of  safety,  until 
some  exigency  may  require  them  to  be  withdrawn;  and  which 
may,  therefore,  prudently  be  relied  on  as  a  permanent  source  of 
revenue.  I  apprehend,  therefore,  it  will  not  be  denied  that  such 
dex>osit8  in  general,  are  highly  beneficial  to  a  bank;  and  that  for 
the  purpose  of  this  action,  is  enough.  The  money  was  not  re- 
ceived on  this  note;  no  benefit  was  actually  derived.  But  this 
was  only  one  out  of  many;  it  was  one  small  item  in  an  exten- 
sive branch  of  business,  from  which  the  bank  did  derive  a  ben- 
efit; and  it  was  the  anticipation  of  that  benefit  which  induced 
the  bank  to  undertake  the  collection.  And  this  forms,  in  the 
opinion  of  the  court,  a  sufficient  consideration:  Smedes  v.  The 
Bank  of  Utica,  20  Johns.  372;  where  several  of  the  questions  in- 
volved in  this  case  are  ably  discussed,  and  decided  as  they  are 
now  by  this  court. 

What,  then,  was  the  extent  of  the  engagement  ?    The  bank 
received  the  note  as  indorsee,  to  entitle  it  to  demand  the 
money.     The   plaintiff,  had  he  retained  the  note,  it  may  be 
assumed,  would  have  known  what  was  necessary  to  charge  the 
indorser,  and  would  not  have  neglected  it.     The  defendant, 
for  valuable  consideration,  took  the'  note  out  of  his  hands,  in 
the  character  of  indorsee,  for  the  purpose  of  collection;  not 
merely  for  the  purpose  of  demanding  payment  of  the  maker, 
at  maturity;  for  Black,  the  indorser,  was  liable,  in  default  of 
the  maker;  and  if  he  had  received  notice,  may  have  paid  it. 
We  are  to  presume  that  he  would  have  paid  it,  in  consideration 
of  his  legal  liability,  and  out  of  regard  to  his  credit.     When 
the  note  was  deposited  for  collection,  it  was  for  the  purpose  of 
being  collected  from  all  who  were  liable  upon  it;   and  to  omit 
giving  notice  of  the  dishonor  to  the  indorser,  was  neglecting  a 
part  of  the  obvious  and  legal  means  of  collection.     The  under- 
standing aud  usage  of  banks,  everywhere,  are  conformable  to 
this  view  of  the  subject.     I  consider,  therefore,  that  where  a 
bank  takes  a  note  for  collection,  it  is  bound  to  demand  payment 
of  the  maker,  and  to  cause  notice  of  non-payment  to  be  given 
to  all  the  indorsers,  as  on  a  note  discounted. 

It  is  next  to  be  considered,  whether  the  bank  is  excused,  by 
the  circumstances  relied  on,  from  its  liability  for  this  default. 
And  first,  of  that  ground  of  defense  which  supposes  the  bank 
excused,  because  it  employed  a  notary,  **  who  is  a  public  offioer, 
and  the  bank  is  therefore  not  responsible  for  his  ignorance  or 
laches,  unless  his  incapacity  were  notorious."    To  what  extent 
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this  ground  might  avail  the  defendant,  if  the  subject  of  the 
eontroversj  were  a  foreign  bill  of  exchange,  on  which  protest 
is  necessary,  will  not  now  be  considered,  much  less  decided. 
The  question  here  arises  on  a  promissory  note;  protest  for  non- 
payment is  not  necessary;  it  is  altogether  superfluous;  a  de- 
laand  for  payment  was  necessary;  and  to  enable  it  to  be  proved, 
it  was  necessary  to  employ  some  one  to  make  it;  but  a  notary 
was  not  requisite;  any  other  individual  would  have  sufficed  to 
make  the  demand  or  to  make  the  inquiries  necessary  to  giving 
notice.  Supposing  the  notary  employed  here  for  that  purpose, 
which  is  not  clear,  he  can  not  be  regarded  as  acting  officially, 
and  must  be  regarded  as  the  mere  agent  of  the  bank,  for  whose 
omissions  or  mistakes  the  bank  is  liable. 

As  I  have  intimated,  however,  it  is  not  clear  that  there  was 
any  omission  on  the  part  of  the  notary,  for  it  seems  that  the 
demand  of  payment,  if  made  at  all,  was  made  before  the  note 
was  placed  in  the  hands  of  the  notary;  as  also  we  e  the  inqui- 
ries at  the  residence  of  Shannon,  by  the  president,  Salmoud, 
who  inquired  of  McGee,  his  clerk,  where  the  indorsers  lived; 
and  as  he  could  give  no  information,  '^  the  note  was  delivered 
to  the  bank  notary,  who  protested  it  for  non-payment,  but  no 
notice  was  given  to  the  indorsers,  they  not  being  residents  of 
Camden,  and  having  no  agent  there."  Such  is  the  language  of 
the  report  (I  presume  the  evidence  of  Shannon  himself),  and 
bach  is  the  language  of  the  protest,  which,  as  before  remarked, 
is  an  admission  of  the  notary,  or  bank  agent,  and  therefore  evi- 
dence against  the  bank.  lb  is  therefore  not  clear,  whether  the 
reason  assigned  for  the  protest,  is  to  be  attributed  to  the  presi- 
dent, or  to  the  notary.  The  president  made  the  inquiries  at 
Shannon's,  and  receiving  no  information  concerning  the  indors- 
ers, gave  the  note  to  the  notary,  who  protested  it,  without 
farther  inquiry  concerning  their  residence,  although  Goodman, 
the  maker,  resided  in  the  town,  and  the  bank  knew  that  Thomp* 
son,  the  plaintiff,  was  ths  owner  of  the  note.  If  the  reason  as- 
signed in  the  protest,  be  the  ground  assumed  by  the  notary,  as 
the  agent  of  the  bank,  that  of  itself  would  furnish  sufficient 
evidence  of  his  ignorance  and  incapacity  to  charge  the  bank. 
But  supposing  otherwise,  and  that  the  president  and  notary 
made  inquiry  of  McOee  concerning  the  indorsers,  we  are 
brought  to  the  next  ground  of  defense,  tliat  the  bank  by  mak- 
ing the  inquiry  of  the  immediate  depositor,  used  due  diligence, 
and  is  not  liable  further. 

Suppose  an  action  brought  on  the  note  by  the  bank  as  in- 
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dorsee,  against  the  plaintiff  as  indorser,  and  the  facts  now 
relied  on  to  excuse  the  bank,  were  relied  on  to  dispense  with 
notice,  to  wit:  that  the  bank,  on  non-payment,  had  made  ap* 
plication  at  the  house  of  an  intermediate  indorser,  or  even  of  a 
person  employed  to  negotiate  the  last  indorsement,  and  by 
whose  agency  it  had  been  passed  to  the  bank.  I  think  it  could 
not  be  held  sufficient  to  dispense  with  notice.  What  constitutes 
sufficient  notice  of  the  dishonor  of  a  note  or  bill,  is  in  general 
a  question  of  law;  and  yet,  what  shall  be  deemed  reasonable 
diligence  iu  ascertaining  the  residence  of  an  indorser,  in  order 
to  give  notice,  is  a  question  of  fact  for  the  jury.  The  rules  in 
relation  to  notice  are  very  well  settled,  and  generally  understood. 
They  are  well  stated  by  Mr.  Justice  Washington,  in  Williams  r. 
The  Bank  of  the  Untied  States,  2  Pet.  96:  "  The  holder  of  a  bill 
or  promissory  note,  in  order  to  entitle  himself  to  call  upon  a 
drawer  or  indorser,  must  give  notice  of  its  dishonor  to  the  per- 
son whom  he  means  to  charge.  But  if,  when  the  notice  shall 
be  given,  the  party  entitled  to  it  be  absent  from  the  state, 
and  has  left  no  known  agent  to  receive  it;  if  he  abscond,  or  has 
no  place  of  residence  which  reasonable  diligence,  used  by  the 
holder,  can  enable  him  to  discover,  the  law  dispenses  with  the 
necessity  of  giving  regular  notice."  And  in  Batenian  v.  Joseph, 
12  East,  432,  it  was  held,  that  whether  a  party  used  such  rea- 
sonable diligence,  to  ascertain  the  residence  of  an  indorser,  was 
a  question  of  fact  to  be  left  to  the  jury.  That  was  an  action  by 
a  subsequent  indorsee  against  the  drawee  and  first  indorser  of 
a  bill  of  exchange,  which  became  due  on  the  twenty-seventh 
September,  when  it  was  presented  for  payment,  to  the  acceptor 
in  London,  and  dishonored.  Notice  of  the  dishonor  reached 
Manchester,  where  the  plaintiff  lived,  on  the  thirtieth  Septem- 
ber, early  enough  to  give  notice  to  the  defendant  on  that  day, 
by  the  post  from  Manchester  to  Liverpool,  where  the  defendant 
lived,  and  the  plaintiff  had  like  opportunities  of  giving  notice  on 
the  first,  second,  and  third  of  October,  but  none  was  given  until 
the  fourth,  when  the  defendant  received  it  in  a  letter  from  the 
plaintiff,  directed  to  Liverpool.  At  the  trial,  before  Lord  Ellen- 
borough  ,  this  apparent  laches  of  the  plaintiff  was  accounted  for 
by  the  evidence  of  his  servant,  that  his  master  did  not  know 
the  residence  of  the  defendant,  until  the  day  when  the  notice 
Was  sent  by  the  post.  And  his  lordship  left  it  to  the  jury  to 
eay  whether  the  plaintiff  had  used  due  diligence,  in  acquiring 
the  knowledge  of  the  defendant's  place  of  residence,  admitting 
that  otherwise  the  notice  was  too  late.     The  jury  having  found  a 
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verdict  for  the  plaintiff,  on  a  motion  for  a  new  trial,  it  was  agreed 
bj  all  the  coart  that  it  was  a  question  proper  to  be  left  to  the 
jury,  and  they  had  decided  it.  ''  Whether  due  notice  has  been 
giTen  of  the  dishonor  of  a  bill,  all  the  circumstances  necessary 
for  the  giving  of  such  notice  being  known,  is  a  question  of  law; 
but  whether  the  holder  has  used  due  diligence  to  discover  the 
place  of  residence  of  the  person  to  vehom  the  notice  is  to  be 
given,  is  a  question  of  fact  for  the  jury." 

If  we  consider  the  question  as  one  between  principal  and 
agent,  and  discuss  the  degree  of  diligence,  in  reference  to  the 
duty  undertaken  to  be  performed,  we  shall  come  to  the  same 
conclusion,  that  it  was  one  very  proper  for  the  decision  of  the 
jury.  Whosoever  undertakes  an  agency,  engages  likewise  to 
employ  an  adequate  degree  of  skill,  and  to  use  a  reasonable 
degree  of  diligence.  lu  this  case,  the  bank  engaged  for  the 
exercise  of  so  much  skill,  in  the  particular  department  of  busi- 
ness, as  to  perform  the  duty  of  collecting  the  note,  and,  as  I 
have  endeavored  to  show,  of  doing  whatever  was  necessary  to 
charge  those  to  whom  the  plaintiff  might  resort  for  payment; 
and  in  accomplishing  this,  that  it  would  omit  nothing  which 
reasonable  diligence  would  enable  it  to  perform.  If  it  be  said 
that  it  was  the  fault  of  the  plaintiff,  that  the  bank  was  not  in- 
formed of  the  residence  of  the  indorsers,  it  may  be  replied,  that 
the  bank  must  have  known,  when  it  took  the  note  for  collection, 
that  a  notice  of  dishonor  might  become  necessary;  and  if  the 
residence  of  the  indorser  was  unknown,  as  the  information  was 
indispensable,  to  enable  the  bank  to  perform  the  duty,  it  was 
equally  the  duty  of  the  bank  to  seek  for  and  obtain  it,  at  the 
time  of  receiving  the  note.  And  supposing  both  to  be  in  fault, 
at  the  time  of  the  dishonor  of  the  note,  it  was  surely  incumbent 
on  the  bank  to  use  all  the  means  then  in  its  power,  to  ascertain 
the  residence  of  the  indorser.  It  was  submitted  to  the  jury 
whether  the  bank  had  used  reasonable  diligence,  in  seeking 
that  information,  and  the  jury  have  decided  against  the  bank, 
and  a  majority  of  the  court  thinks  with  good  reason.  The 
plaintiff  was  known  as  the  owner,  yet  the  note  was  taken  from 
Shannon,  without  inquiry  concerning  him,  or  the  previous  in- 
dorser. And  after  non-payment,  no  inquiry  was  made  of 
Goodman,  the  maker,  and  but  one  attempt  to  inquire  of  Shannon, 
although  both  lived  in  the  same  town. 

A  majority  of  the  court  concurs  entirely  with  the  presiding 
judge,  in  his  charge  to  the  jury,  and  in  all  that  is  stated  in  his 
report,  except  when  he  thinks  the  bank  did  all  it  was  bound  to 
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do;  and  ^vhen  he  doubts  whether  he  should  not  have  so  charged 
the  jury,  as  matter  of  law.  He  did  well  in  leaving  it  to  the 
jury.    And  the  motion  to  set  aside  their  verdict  is  refused. 

BuTLEB,  De  Sausbube,  O'Nball,  and  Bighabdson,  CO.  and  JJ., 
concurred. 


Dds  Diligsnce  IK  AscEKTAnoNO  Indobseb's  Besidkngb  ia  a  qnettion  of 
fact  for  the  jury:  Niehol  v.  Bate,  27  Am.  Dec  505. 

Question  or  Reasonable  Diligence  is  a  mixed  qaestion  of  law  and  of  fact, 
to  be  decided  by  the  jury,  under  the  direction  of  the  court,  upon  a  general 
verdict,  or  to  be  decided  by  the  court,  where  all  the  facts  and  special  circum- 
stances of  the  case  are  found  by  a  special  verdict:  Mohawk  Bank  v.  Brod'^ 
eriek,  27  Am.  Dec.  192,  note  197.    See  also  note  to  Aymar  v.  Beers,  17  Id.  546. 

What  is  Reasonable  Demand  and  Notice  ia  purely  a  question  of  law 
where  the  facts  are  found:  Ifash  v.  Harrington,  16  Am.  Dec  672;  Hadduek 
V.  Murray,  8  Id.  43. 

Bank  Neolectino  to  Make  Demand  is  Respoksiblb  to  Patbb:  Se* 
Dumford  v.  Patterson,  12  Am.  Dec.  514,  note  516. 

Agent  vob  CoLLEcnoN  Bouvd  to  Gnrs  Notice  ov  Non-patkent:  Sao 
Tunno  v.  Lague,  1  Am.  Dec  141. 


Davis  y.  Abledge. 

[3  Hill  Law,  170.] 

Books  of  Account  ov  a  Mebchant  ake  not  Liable  to  Seizcbb  as  adistreai 
for  rent,  for  they  como  within  the  spirit  of  the  law  which  exempts  the 
utensils  of  an  artisan,  or  the  books  of  a  scholar;  and,  besides,  being  men 
ohoses  in  action,  they  are  not  liable  to  distress  for  rent. 

Pbomise  to  Indemnify-  against  the  doing  of  an  act  is  void,  when  the  act  was, 
at  the  time,  known  to  be  a  trespass;  but  if  it  was  not  known  to  be  illegs], 
the  promise  to  indemnify  is  valid. 

MonoN  for  a  nonsuit.     The  opinion  states  the  case. 

Clark  and  McDowell,  for  the  motion. 

Pearnon^  contra. 

By  Court,  Eable,  J.  The  question  presented  for  the  considera- 
tion of  this  court,  arises  on  the  motion  for  a  nonsuit;  and  the 
ground  assumed  on  behalf  of  the  defendant,  is,  that  the  plaintiff 
is  not  entitled  to  recover,  because  the  act  undertaken  to  be  per- 
formed by  the  plaintiff  was  against  law,  and  therefore,  that  the 
undertaking  of  the  defendant's  testator  to  indemnify  the  plaintiff 
against  the  cou sequences  of  the  act,  being  founded  on  an  ille- 
gal consideration,  was  nuduvi  pactum  and  void.  The  plaintiff, 
in  the  transaction  out  of  which  the  contract  to  indemnify  arose, 
acted  as  the  bailiff  and  servant  of  the  defendant's  intestate. 
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At  the  instance  of  the  latter,  he  levied  a  distress  warrant  on 
the  books  of  account  of  Adams,  the  tenant,  and  placed  them  in 
the  hands  of  the  landlord,  who  retained  them  in  his  possession 
to  the  damage  of  Adams,  without  pretending  to  proceed  accord- 
ing to  the  acts  regulating  distresses  for  rent.  For  this  irregu- 
larity, both  in  the  levy  and  in  the  subsequent  proceedings, 
Adams  brought  his  separate  actions  against  Davis,  the  bailiff, 
and  Arledge,  the  landlord.  There  was  a  recovery  against  Davis, 
and  he  now  seeks  to  enforce  his  remedy  on  the  undertaking  to 
indemnify.  This  is  resisted,  on  the  ground  that  he  undertook 
what  was  unlawful,  and  no  action  can  arise  out  of  such  an 
agreement. 

The  general  principle  is  not  to  be  disputed,  that  a  contract  or 
agreement  which  is  founded  on  illegal  consideration,  which  re- 
quires the  performance  of  any  act  which  is  criminal  in  itself,  or 
contra  bonoa  mares,  is  void,  and  can  not  be  enforced.  Was  the 
act  of  the  plaintiff,  in  distraining  the  books  of  account  of  the 
tenant,  of  such  a  character?  We  think  it  was  not.  It  may 
be  conceeded  that  in  point  of  strict  law,  the  books  of  account 
were  not  liable  to  seizure  as  a  distress,  without  impairing  the 
right  of  the  plaintiff  to  recover.  A  majority  of  the  court  is  of 
opinion  that  the  books  were  not  liable  to  seizure.  And  as  this 
proposition  was  somewhat  controverted  at  the  argument,  it  may 
not  be  amiss  to  set  forth  the  ground  of  this  determination. 

All  personal  chattels  are  liable  to  distress,  unless  they  fall 
within  some  of  the  exemptions  allowed.  And  books  of  account 
do  fall,  perhaps,  within  the  strict  technical  meaning  of  personal 
chattels.  Yet  it  is  held,  that  "no  man  can  be  distrained  for 
rent,  by  the  utensils  of  his  trade,  as  the  ax  of  the  carpenter,  the 
books  of  the  scholar,  the  materials  for  making  cloth  in  a  weaver's 
shop;  for  there  the  law  protects,  under  a  presumption  that 
without  them  the  tenant  coold  neither  be  useful  to  others,  nor 
gain  a  livelihood  for  himself:"  Bac.  Abr.,  tit.  Distress;  and 
cites  Oo.  Lit.  47,  who  fully  sustains  the  proposition.  The  books 
of  account  of  a  merchant,  trader,  or  shop-keeper,  come  within 
the  scope  and  spirit,  within  the  reasons,  if  not  the  letter,  of  this 
exemption.  They  are  indispensable  to  the  prosecution  of  his 
business,  as  his  implements  of  trade,  without  which  he  could 
not  only  not  collect  his  dues,  but  would  be  subjected  to  the 
hazard  of  heavy  losses,  by  being  deprived  of  the  means  of 
prosecuting  suits  for  the  recovery  of  them.  But  there  is  a  more 
conclusive  reason  why  they  are  not  liable  to  seizure.  However, 
in  the  origin  of  the  common  law  remedy  of  distress,  it  was  con- 
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Bidered  only  in  the  light  of  a  pledge,  for  the  ultimate  secarity 
of  the  rent  in  arrear,  or  rather  for  the  performance  of  the 
feudal  Bervices,  it  has  long  since  ceased  to  be  regarded  in  that 
light,  and  it  is  now  become,  by  numerous  statutes,  merely  a 
summary  mode  of  enforciug  the  payment  of  rent,  by  sale  of  the 
tenant's  effects.  Now,  books  of  account  are  not  susceptible  of 
this  process.  There  is  no  provision  in  any  known  statute,  by 
which  they  can  be  appraised,  sold,  or  assigned  to  the  landlord. 
And  indeed,  they  are  not  goods  and  chattels,  in  the  ordinaiy 
sense  of  the  word;  but  merely  evidences  of  debt,  choses  in  ac- 
tion, which  we  think  have  never  been  held  liable  to  distress  for 
rent,  any  more  than  to  be  taken  in  execution. 

The  plaintiff,  it  is  urged,  was  a  lawful  constable,  a  sworn 
officer  of  the  law,  bound  to  know  his  duty;  and  in  distraining 
the  books  he  violated  his  duty,  and  is  not  entitled  to  the  bene- 
fit of  the  indemnity.  I  do  not  perceive  that  there  is  any  differ- 
ence  in  principle,  admitting  the  premises,  between  this  and  the 
common  case  of  indemnifying  a  sheriff  for  taking  goods  under 
execution.  If  the  sheriff,  under  an  execution  against  A.,  take 
the  goods  of  B.,  it  is  an  unlawful  act;  a  trespass  for  which  he 
is  liable.  But  if  the  plaintiff  in  execution  point  out  the  goods 
as  belonging  to  A.,  and  direct  the  levy,  and  promise  to  indem- 
nify the  sheriff,  it  is  good.  Such  was  the  case  of  Anifidd  v. 
Oardner,  Cro.  Car.  652.  So  here  the  landlord  pointed  out  the 
books,  and  directed  them  to  be  seized,  and  after  their  seizure, 
took  them  into  his  own  possession,  promising  to  save  the  bailiff 
harmless.  Indeed,  it  may  well  be  questioned,  whether  the 
bailiff  did  stand  in  the  relation  of  a  public  officer.  I  shall  not 
discuss  the  question,  whether  any  other  than  a  constable  may 
make  distress.  It  is  clear  that  he  is  not  obliged  to  obey  the 
mandate  of  the  landlord.  And  I  think  he  is  rather  to  be  re- 
garded as  the  agent  of  the  landlord  than  a  public  officer.  And 
in  this  point  of  view,  I  think  it  can  not  be  doubted,  that  if  he 
obeyed  the  instructions  of  the  landlord  in  making  the  levy,  on 
his  promise  to  indemnify,  he  must  recover.  And  to  this  point 
is  the  case  of  AUan  v.  Ordand^  2  Johns.  Cas.  in  Err.  62,  where 
the  plaintiff  was  the  servant  of  the  defendant,  and  at  his  com- 
mand, under  a  promise  to  indemnify  him,  had  entered  the  locus 
in  quo^  which  the  defendant  declared  to  be  his  own,  but  which 
turned  out  to  be  the  close  of  another,  who  recovered  in  trespass 
against  the  plaintiff.  And  it  was  held,  that  the  promise  of  the 
defendant  to  save  harmless,  was  founded  on  good  considers- 

1.  Mlart  y.  Owland, 
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tion,  and  the  plainiiiT  was  allowed  to  recover  agaiusi;  him.  It 
is  even  held,  that  if  one  request  another  to  enter  B.'s  land,  and 
in  his  name,  to  drive  out  the  beasts,  and  impound  them,  and 
promise  to  save  harmless,  this  is  a  good  assumpsit,  although 
the  act  is  tortious:  HuUon  v.  Winch,  Win.  49,  cited  in  Com.  on 
Con.  31.  Such  also  was  the  case  of  the  innkeeper  who  detained 
iu  custody,  as  a  prisoner,  for  one  night,  one  B.,  whom  the  de- 
fendant alleged  he  had  arrested  on  a  commission  of  rebellion, 
on  the  promise  of  the  latter  to  save  him  harmless,  which  was 
held  good:  1  Vin.  Abr.  299;  P.  L.  27. 

Each  of  these  cases  could  only  have  proceeded  on  the  ground 
that  the  person  employed  was  misled  by  some  misrepresenta- 
tion of  the  person  making  the  request,  which  disguised  or  con- 
cealed the  unlawfulness  of  the  act.  For  I  apprehend  no  agree- 
ment to  indemnify  would  avail  a  person,  whether  acting 
officially  or  otherwise,  in  doing  what  he  knew  to  be  an  unlaw- 
ful act.  And  the  case  of  Blacket  v.  Grissop  is  an  illustration  of 
this  principle.  That  was  debt  on  the  bond  of  the  defendant  to 
appear  and  prosecute,  etc.,  and  to  save  harmless  the  plaintiff, 
who  was  sheriff.  And  the  case  turned  on  the  question,  whether 
by  the  statute  the  sheriff  had  authority  to  take  such  bond. 
And  it  was  held  that  he  had.  And  by  Powell,  J.,  that  where 
the  sheriff  takes  a  bond  or  promise,  to  keep  him  harmless,  in 
the  doing  of  a  lawful  act,  the  bond  or  promise  is  good;  but  if 
it  be  in  the  doing  of  that  which  he  ought  not  to  do,  the  bond 
or  promise  is  void,  and  against  law.  The  general  principle  is 
well  stated  by  Lord  Mansfield,  in  Hclman  y.  Johnson,  Cowp. 
341:  ''  The  principle  of  public  policy  is  this,  ex  dolo  malo,  non 
oritur  actio.  No  court  will  lend  its  aid  to  a  man,  who  founds 
his  action  upon  an  immoral  or  illegal  act.  If,  from  the  plaint- 
iff's own  stating,  or  otherwise,  the  cause  of  action  appear  to 
arise  ex  turpi  cauaa,  or  the  transgression  of  a  positive  law  of 
the  country,  then  the  court  says  he  has  no  right  to  be  assisted." 
Is  the  act  performed  here  by  the  plaintiff  of  that  description  ? 
It  is  certainly  not  malum  in  se,  nor  is  it  a  transgression  of  a 
positive  statutory  enactment.  As  to  its  morality,  it  is  indiffer- 
ent; and  as  to  its  legality,  it  may  well  be  supposed  the  plaintiff 
was  not  informed.  On  a  careful  review  of  all  the  cases,  I  am 
disposed  to  come  to  the  conclusion  expressed  by  Chief  Justice 
Spencer,  in  Coventry  v.  Barton,  17  Johns.  162  [8  Am.  Dec.  376]. 
The  defendant  was  overseer  of  the  highways,  and  the  plaintiff 
was  assessed  to  work  in  his  district,  and  under  his  direction. 
In  obedience   to  his  orders,  and   under  his  promise  that  ho 
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would  see  them  oat,  or  indemnify  them,  the  plaintiff  and 
others  pulled  down  a  turnpike  gate  that  stood  across  the  way; 
for  which  suits  were  brought,  and  recoveries  had,  against  those 
who  removed  the  gate,  and  among  them  against  the  plaintiff. 
In  an  action  by  the  plaintiff  against  the  defendant,  on  the 
promise  to  indemnify,  the  chief  justice  remarks:  "  I  have  no 
hesitation  in  saying,  it  is  a  true  and  just  distinction  between 
promises  of  indemnity  which  are  and  those  which  are  not  void, 
that  if  the  act  directsA  or  agreed  to  be  done,  is  known  at  the 
time  to  be  a  trespass,  an  express  promise  to  indemnify  would  be 
illegal  and  void.  But  if  it  was  not  known  at  the  time  to  be  a 
trespass,  the  promise  of  indemnity  is  a  good  and  valid  promise." 
Oonsidering  the  subordinate  capacity  in  which  the  plaintiff 
acted,  as  the  mere  agent  or  servant  of  the  defendant^  whose 
warrant  he  was  executing  under  his  own  personal  superintend* 
ence,  obeying  his  directions,  and  placing  the  articles  in  his 
hands,  I  think  he  has  shown  enough  to  satisfy  us,  that  he  was 
not  aware  he  was  doing  wrong;  and  that  the  defendant  oaght 
to  bear  the  consequences  of  the  act. 
The  motion  is  dismissed. 

Habpeb,  Johnston,  Db  Saussubb,  BiOBABDaoN,  Butlib^  O'Nball, 
and  Evans,  00.  and  JJ.,  concurred. 


EzsMFTiGNS  VBOM  DiSTBESS:  See  HoMm  v.  PcmI,  17  Am.  060.466^  Dolt 
468. 

Pbomisb  to  iNDBiiNirr,  WHEN  Vom,  AND  WHEN  VALiDr  See  OcMWRlfy  ▼• 
BarUm^  8  Am.  Deo.  376.  note  378. 


Meacheb  v.  Fobt. 

p  HzLXi  Law,  227;  S.  0.,  1  HiLBT  Law,  MS.] 

Pboof  of  Indobsxmxnt  of  Pbomissobt  Note  is  not  NsaBasABT,  in  an 

by  a  bona  fide  holder  against  the  maker  who  draws  each  note  payable  te 
a  real  person,  forges  bis  indorsement,  and  puts  it  in  dronlatian;  such 
maker  will  be  estopped  from  denying  its  genuineness. 

Action  on  a  promissoiy  note.  The  note  was  payable  to  John 
Fort  and  Joseph  Maybank  and  indorsed  to  the  plaintiff.  The 
defendant,  John  E.  Fort,  was  the  maker  about  whose  signature 
and  that  of  Maybank,  one  of  the  indorsers,  there  was  no  doubt. 
The  defense  relied  on  was  that  the  signature  of  John  Fort,  one 
of  the  indorsers,  was  a  f orjgery,  and  that  as  the  note  was  made 
payable  to  him  and  Maybank,  the  plaintiff  could  not  recovei 
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unlesa  both  indorsed  it.     It  was  clearly  proved  that  the  signa- 
ture was  not  John  Fort's,  and  he  swore  that  he  had  not  aathor- 
iaed  any  one  to  sign  his  name  on  the  note.     A  bond  signed  by 
John  £•  Fort  and  John  Fort  was  introduced  in  evidence  to  en- 
able the  jury  to  decide  whose  writing  the  signature  of  John 
Fort  was.      Meacher  made  demand  for  payment  upon  the 
maker.     The  plaintiff  was  a  bona  fide  holder,  having  received 
the  note  in  the  course  of  a  regular  business  transaction.     The 
jndge  charged  the  jury  that,  as  a  general  rule,  to  enable  the 
plaintiff  to  recover  against  the  maker  it  was  necessary  to  prove 
that  the  payees  of  the  note  had  parted  with  their  interest  by  in* 
dorsement,  but  that  the  exceptions  to  this  rule,  applicable  to 
this  case,  were:  1.  Where  the  maker  of  a  note  makes  it  payable 
to  a  fiotitiooB  person,  whose  name  he  writes  on  the  note,  and 
then  puts  it  in  circulation;  2.  Where  he  makes  it  payable  to  a 
real  person,  forges  his  indorsement,  or  procures  it  to  be  forged, 
and  then  puts  it  in  circulation.    In  these  cases  the  drawer 
could  not  insist  on  proof  of  the  indorsements,  because  he  was 
estopped  to  say  that  that  was  not  genuine  which  he  had  repre- 
sented to  be  so  by  putting  it  in  circulation.     It  was  submitted 
to  the  jury  to  decide  whether  the  evidence  in  the  case  brought 
it  within  these  exceptions,  and  they  found  for  the  plaintiff. 
Defendant  appeals,  and  moves  for  a  nonsuit  or  a  new  trial. 

Thamjmanj  for  the  motion. 

Peiigni^  contra. 

By  Court,  Evms,  J.  This  court  is  of  opinion  there  was  no 
error  in  the  charge  of  the  presiding  judge.  The  facts  of  the 
case  were  for  the  decision  of  the  jury,  and  there  do  not  appear 
to  be  any  sufficient  grounds  to  disturb  the  verdict. 

The  motion  is  dismissed. 

Gantt,  Bichabdson,  O'Nball,  and  Butlsb,  JJ.,  concurred. 


Cit«d  in  HorUman  v.  Utmhaw,  11  How.  (U.  S. )  184,  to  the  point,  that  the 
acceptor  is  liable,  where  the  names  of  the  drawees  or  payees  were  fictitiona 
and  the  indorsement  was  written  by  the  maker,  although,  as  the  payees 
were  fictitioas  persons,  their  handwriting  could  not  be  proved;  and  in  York 
Bank  v.  Aslmry,  1  Biss.  233,  to  the  point  that  if  the  maker  of  a  note  makes 
it  payable  to  a  ^ctitious  person  and  puts  it  in  circulation,  with  the  fiotitions 
name  \mtten  on  it;  or  if  he  makes  it  payable  to  a  real  person  and  forges  the 
indorsement,  or  procures  it  to  be  forged,  and  then  puts  it  in  circulation,  hs 
is  estopped  from  saying  that  it  is  not  genuine. 


866  McEenna  v.  Hammond.         [S.  Oarolina, 

MoKenna  v.  Hammond. 

[3  HxLL  Law,  831.] 

RuKNiNO  GxAB  OF  A  Ck^TTON-oiN  IS  A  FiXTUKB,  attached  to  the  freehold, 
which  the  administrator  has  no  right  to  selL 

Tboyer  for  the  running  gear  of  a  cotton-gin.  The  opinion 
states  the  case. 

By  Court,  Evans,  J.  The  only  question  in  this  case  was, 
-whether  the  rutmiug  gear,  the  subject  of  this  action,  was  a  fixture 
appurtenant  to  the  freehold.  If  it  was,  then  the  administrator 
had  no  right  to  sell  it,  and  it  passed  with  the  freehold  to  the  de- 
fendant. This  question,  I  think,  is  fully  settled  by  the  case  of 
Nimmons  v.  Moye,  decided  in  December,  1829,  in  Columbia.  Aa 
that  case  is  not  reported,  I  will  state  the  facts  as  contained  in 
the  brief.  "  Wm.  Nimmons,  the  plaintiff,  purchased  from 
George  Dunbar,  administrator  of  the  estate  of  Henry  Y.  Patrick, 
deceased,  the  running  gear  of  a  cotton-gin,  belouging  to  the 
estate  of  Patrick,  in  January  or  February,  1828,  and  was  told 
he  might  take  it  into  possession  as  soon  as  he  pleased.  The 
running  gear  was  attached  and  fastened,  as  running  gear 
usually  is,  to  the  gin*house,  on  one  of  the  plantations  of  the 
deceased,  and  yet  remains  in  that  situation.  The  plaintiff  says 
it  was  not  convenient  for  him  to  take  away  the  gear  at  that 
time,  and  in  March,  1828,  the  commissioner  in  equity,  by  an 
order  of  the  court,  sold  the  land  upon  which  the  gin-house 
stands,  with  the  appurtenances  to  the  same  belonging,  at  pub- 
lic sale,  and  Allen  Moye,  the  defendant,  became  the  porchaser, 
and  received  commissioner's  titles.  The  defendant,  previous  to 
the  sale  of  the  land,  received  no  notice  that  the  gear  had  been 
sold  by  the  administrator,  and  upon  the  purchase  of  the  land, 
he  went  into  possession  under  the  commissioner's  title,  the 
running  gear  of  the  gin  being  still  attached  to  the  house  as 
aforesaid." 

On  the  hearing  of  this  case  in  the  appeal  court,  all  the  judges 
were  of  opinion,  that  the  running  gear  was  a  fixture  attached 
to  the  freehold,  and  therefore  the  plaintiff  could  derive  no 
title  from  the  administrator. 

The  principle  upon  which  that  case  was  decided,  is,  that  what- 
soever is  erected  upon  land  as  a  means  of  enjoying  it,  is  a 
fixture;  but  whatever  is  intended  for  the  purpose  of  carrying 
on  a  trade  which  has  uo  necessary  connection  with  the  use  of 
the  land,  is  a  mere  chattel,  and  belongs  to  the  administrator. 
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And  it  was  on  the  authority  of  the  reasons  of  this  case,  that  it 
was  held  in  Fairis  ▼.  Walker,  1  Bail.  540,  that  a  cotton-gin  was 
a  fixture,  and  passed  with  the  freehold. 

I  do  not  perceive  any  legal  distinction  between  these  cases 
and  the  one  under  consideration.  In  all  essential  particulars 
they  are  the  same.  The  fact  that  Hammond  knew  of  the  sale 
to  McEenna,  if  admitted,  can  not  vary  the  case,  if  the  adminis- 
trator from  whom  the  plaintiff  bought  has  no  title. 

The  motion  is  dismissed. 

Gaitit,  Righabdsok,  Eablb,  and  Butler,  JJ.,  concurred. 


FiXTUBKS,  What  ars,  and  What  arb  not:  See  Hussell  v.  Richards,  25 
Am.  Deo.  254,  note  257;  T<^fe  ▼.  Wamiek,  23  Id.  383,  note  386;  Tobias  v. 
Fronds,  Id.  217,  note  219;  Swi/t  ▼.  Thompson,  21  Id.  718,  note  732;  Ooddard 
▼.  Boteer,  20  Id.  320,  note  322;  Farrar  ▼.  Staekpole,  19  Id.  201,  note  205; 
Oraff  y.  HoUUkip,  17  Id.  680,  note  686,  when  the  labject  U  diacuned  sk 
length. 
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NioLON  V.  Douglas. 

[3  Hill  Oh.  443.] 
Dmbtob  mat  Lawtollt  Assign  his  Wholb  Estate  for  the  benefit  of  noli 
of  his  oreditors  as  will  release  him. 

ASSIONMBNT  FOB    BbNEFIT  OF  CREDITORS    CAN    NOT    RbSKBTB    TO  THX  As* 

siONOR  Control  over  any  part  of  his  assets,  in  such  a  manner  as  to 
enable  him,  at  his  pleasme,  to  make  or  withhold  payment,  aooording  as 
his  creditors  shall  sabmit  to  or  reject  the  terms  dictated  by  him. 
Debtor  scat  Lawfullt  Prefer  one  creditor  over  another. 

Bill  filed  to  have  a  deed  of  asBignment  Bet  aside  as  fraada- 
lent  and  void.  Balph  Johnson  executed  an  assignment  of  his 
whole  estate,  real  and  personal,  to  certain  persons,  in  trust  to 
sell  the  same,  and  pay  therefrom:  1.  Ail  existing  judgments 
against  him.  2.  The  costs  of  the  execution  of  the  assignment 
8.  Out  of  the  remainder,  in  ratable  and  equal  proportions, 
all  such  creditors  of  the  said  Balph  Johnson,  as  shall  render 
to  said  assignees  and  establish  their  demands  within  six  months 
from  the  date  of  the  deed,  and  who  shall,  at  the  time  of  estab- 
lishing said  demands,  signify  and  accept  in  writing,  that  the 
dividend  so  to  be  received  shall  be  a  free  discharge  of  their 
said  claims.  And  the  deed  further  provided,  that  upon  the 
payment  of  the  dividend,  the  creditors  assenting  should  grant 
a  final  release.  It  also  debarred  and  excluded  from  any  ad- 
vantage or  benefit  under  the  assignment  all  those  creditors  of 
Johnson  who  neglected  or  refused  to  render  or  establish  their 
demands,  and  signify  their  assent  to  accept  the  dividend  as  a 
full  and  final  discharge  of  their  claim.     The  assignees  accepted 
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the  trust,  and  undertook  its  execution.  They  sold  the  prop- 
erty after  the  prior  executions  were  satisfied,  and  have  now  the 
proceeds  to  be  paid  over  to  the  creditors  who  have  accepted  the 
terms  of  the  assignment.  Subsequently  to  the  execution  of  the 
assignment  the  plaintifi  obtained  and  entered  up  judgment 
against  Johnson,  and  refused  to  accept  under  the  deed.  He 
alleges  that  the  deed  is  void  in  law,  claims  that  the  moneys  in 
the  hands  of  the  assignees  are  liable  to  be  paid  under  his  exe- 
cutions, and  prays  that  the  assignees  may  be  ordered  to  pay 
ower  such  moneys  to  satisfy  the  executions  according  to  pri- 
ority. The  answers  admit  the  facts  stated  in  the  bill,  but  al- 
lege that  the  assignment  is  valid  in  law  and  equity;  that  the 
deeil  was  not  intended  to  hinder,  defraud,  or  delay  creditors, 
but  to  place  all  the  creditors  of  the  assignor  on  an  equal  footing. 

Weiher8  and  Desaasswre^  for  the  plaintiff. 

Mc  WiUie,  for  the  defendants. 

JoHNSTOK,  Chancellor.  The  authorities  cited  at  the  hearing 
of  Vaughan  v.  Evans,  1  EEIU  Ch.  414,  certainly  left  on  my  mind 
a  strong  impression  that  the  mere  requiring  of  a  release  from 
accepting  creditors,  would  invalidate  the  assignment  of  an  in- 
solvent debtor.  Under  the  influence  of  that  impression,  I  put 
the  defendant's  counsel  to  open  the  argument  of  this  case. 
The  result  of  a  careful  consideration  of  all  that  was  advanced 
on  both  sides,  is  a  thorough  conviction  that  such  a  position  is 
unfounded,  either  on  principle  or  decided  cases. 

I  am  happy  to  find,  on  a  recurrence  to  Vaiighan  v.  ESvana, 
that  as  the  court  was  not  called  upon  to  express,  so  it  did  not 
express,  an  opinion  as  to  the  soundness  of  the  position  I  have 
mentioned.  As  I  shall  have  occasion  to  advert,  hereafter,  to 
the  authorities  referred  to  in  that  case,  I  shall  take  that  oppor- 
tunity to  show  that  neither  those  authorities  nor  that  case  es- 
tablish the  doctrine  in  question.  Whatever  doubts  may  have 
been  entertained  or  expressed,  respecting  the  morality  or  the 
policy  of  permitting  a  failing  debtor  to  prefer  some  of  his  cred- 
itors over  others,  his  legal  right  to  do  so  is  too  well  settled  to 
admit  of  discussion. 

Chancellor  Kent,  while  he  expressed  the  strongest  repugnance 
to  the  exercise  of  such  a  power  by  the  debtor,  was  compelled 
to  admit  its  legality :  and  our  own  supreme  court  was  constrained 
by  the  force  of  authorities  to  adopt  a  similar  conclusion:  2 
Johns.  Ch.  283,  578;'  1  McCord  Ch.  441,  442.' 

Am.  Dbo.  Vol.  XXX~34 


870  NiOLON  V.  Douglas.  [8.  Carolina, 

There  is  andoubtedly  great  force  in  the  objections  brought 
against  this  power  to  prefer.  But  a  contrary  judgment  Las, 
for  a  great  length  of  time,  and  very  uniformly,  been  practically 
pronounced  by  those  most  deeply  interested;  and  who  must, 
therefore,  be  taken  to  have  attentively  considered  the  subject, 
in  all  its  bearings  upon  the  actual  concerns  of  life. 

When  we  turn  to  the  jurisprudence  of  England,  we  find  that 
that  people  has  never  deemed  it  i^rudent  or  practicable  to  lay 
sweeping  restrictions  upon  preferences,  except  in  cases  of 
traders.  For  them  the  legislature  has  provided  a  specific 
statutory  code:  but  in  cases  not  falling  within  it,  a  much  wider 
range  of  preference  has  ever  been  allowed  by  the  courts,  than 
in  most  of  these  states;  yet  nothing  has  come  from  parliament 
to  show  that  it  regarded  these  judicial  decisions  as  subversive 
of  true  policy.  Indeed,  the  very  fact  that  their  bankrupt  laws 
have  been  confined  to  traders,  shows  that  in  their  estimation 
they  are  unsuited  to  the  mass  engaged  in  the  other  avocations 
of  life :  else,  why  draw  the  distinction  ? 

Two  things  seem  essential  to  a  bankrupt  system.  Firsts 
that  the  subjects  of  it  should  be  such  as  from  the  nature  of  their 
business  and  the  habits  incidental  to  successful  prosecution^ 
have  it  in  their  power  to  be  informed,  and  are  generally  informed, 
when  insolvency  has  supervened.  This  information  gives  them 
warning  when  to  stop.  It  shows  them  precisely  when  that 
crisis  has  occurred,  after  which  any  business  operation  done  by 
them,  if  allowed  to  stand,  must  affect  a  preference  of  some  one 
creditor  at  the  expense  of  some  other;  and  therefore  their 
engaging  in  such  operation,  having  such  information,  demon- 
strates that  they  intended  to  give  a  preference.  It  is  not  with 
them  as  it  is  with  others,  who,  not  having  the  means  of  being 
constantly  informed  of  their  exact  situation,  or  the  habits  leading 
them  to  a  constant  comparison  of  their  effects  with  their  debts, 
may  ignorantly  and  bona  fide  do  an  act,  in  the  prosecution  of 
their  ordinary  business,  which  may  result  in  a  preference  among 
their  creditors.  With  regard  to  the  mass  of  the  community, 
this  difficulty  occurs,  therefore,  which  does  not  exist  as  respects 
traders.  You  must  allow  them  to  give  preferences,  and  that 
willfully,  or  you  must  put  an  end  to  all  their  dealings;  for  if 
allowed  to  deal  at  all,  preferences  will  result,  and  it  will  be 
impossible  to  separate  those  which  are  designed,  from  those 
which  are  not.  If  you  could  pronounce,  as  in  the  case  of 
traders,  that  all  preferences  given  by  them  must  probably  have 
been  given  willfully,  you  might  set  your  face  against  them,  all; 
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but  this  you  can  not  do.  See  the  difficulty.  Will  you  declare 
tltiit  DO  debtor  shall  confess  a  judgment,  or  give  a  bond  or  a 
mortgage  ?  If  he  is  allowed  to  do  so,  a  preference  may  result. 
But  if  you  prohibit  him,  every  debtor  must  (at  the  peril  of 
costs  which  must  fall  on  him,  or,  if  insolvent,  on  the  mass 
of  hia  creditors)  stand  suit,  and  obstinately  and  dishonestly 
defend  himself  against  any  just  demand.  Agaiu,  will  you 
require  any  plain  man,  when  payment  is  demanded,  to  stand 
still  and  enter  into  a  calculation  how  much  he  is  worth,  and 
how  much  he  owes,  before  he  can  venture  to  pull  out  the  money 
he  has  in  his  pocket  and  make  payment  ?  If  he  is  not  prohib- 
ited from  paying,  it  may  turn  out  that  from  his  reserved  prop- 
erty proving  insufficient,  a  preference  has  been  given.  In  short, 
can  you,  as  to  the  mass  of  men,  prevent  preferences,  without 
putting  verbal  and  written,  parol  and  special  contracts,  all  on 
a  footing;  and  then  attaching  a  lien  (and  the  same  lien)  to  all; 
or  abolishing  all  liens  ?  If  you  do  this,  you  stop  all  commerce. 
As  long  as  the  law  recognizes  a  distinction  between  sealed  and 
unsealed  instruments;  between  bonds,  mortgages,  and  judg« 
ments,  and  between  the  liens  of  judgments  and  executions, 
preferences  are  inevitable.  The  very  execution  of  the  instru-^ 
ment  may  raise  the  preference. 

The  second  thing  essential  to  a  bankrupt  system,  seems  to  be, 
that  those  to  whom  it  is  to  be  applied  shall  form  a  distinct  class, 
engaged  in  well-defined  and  unmixed  pursuits.  Even  in  Eng* 
land,  where  avocations  have  a  distinctness  as  yet  utterly  un- 
known to  us,  much  confusion  exists  in  the  application  of  their 
system,  and  much  injustice  arises  from  its  enforcement,  owing 
to  the  intricate  relation  which  must  exist  between  its  subjects 
and  all  other  portions  of  the  community.  But  here,  where  as 
yet  men  are  in  the  daily  habit  of  changing  their  pursuits,  and 
where  in  fact  almost  every  man  is  engaged  in  a  variety  of  avo- 
cations at  the  same  time;  where  there  is  no  such  thing  as  a  reg- 
ular division  of  labor  or  employments,  and  where,  from  the 
intricacy  and  variety  of  the  relations  of  citizen  to  citizen,  no 
provision  of  law  can  be  applied  to  any  one  without  greatly 
affecting  others,  it  is  very  doubtful  whether  anything  like  a 
bankrupt  system  is  suited  to  our  condition;  or  whethei  any  re- 
strictions other  than  those  which  experience  has  shown  to  be 
expedient  for  the  mass  of  men,  can  be  adopted.  What  says 
experience  on  this  subject?  The  federal  government,  after 
testing  the  expediency  of  a  bankrupt  system  by  experience, 
suffered  it  to  expire,  and  has  not  renewed  it.     And  although 
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each  state  has  the  right,  when  no  such  system  is  in  exercise  bj 
the  federal  government,  to  institute  one  for  itself,  it  is  believed 
not  a  single  state  has  at  any  time,  by  statute,  forbidden  all  pref- 
erence among  creditors.  The  insolvent  laws  of  most  of  the 
states  either  allow  the  debtor  to  draw  a  distinction  among  hia 
creditors,  in  the  very  act  of  surrendering  under  the  law  itself, 
or  sustain  it  if  already  done.  So  much  for  the  legislatures. 
With  regard  to  the  opinion  of  the  judiciary,  it  is  remarkable, 
that  in  those  states  vhere  the  courts  set  out  with  a  simple  al* 
lowance  of  preferences,  no  change  has  been  found  necessary; 
while  in  those  in  which  they  attempted  to  put  them  down  by 
straining  after  exceptions  to  the  acknowledged  law,  they  have 
found  it  impracticable  to  carry  out  their  decisions  to  a  system; 
and  many  of  them  have  either  vacillated  or  been  compelled, 
more  or  less,  to  retrace  their  steps. 

Surely  there  is  something  in  all  this  calculated  to  raise  a 
doubt  whether  there  is  not  some  fallacy  somewhere,  in  that 
reasoning  which  indiscriminately  condemns  all  preferences. 
Surely,  when  we  see  such  a  long  and  uniform  toleration  of  the 
reprobated  practice,  we  must  set  it  down  either  to  the  genius 
of  our  people,  or  to  a  settled  conviction  in  those  most  convers- 
ant with  the  subject,  that  if  it  produces  injustice,  it  is  such  in- 
justice as  human  laws  can  not  remove,  unless,  indeed,  at  the 
hazard  of  greater  evils;  and  thus  we  shall  be  brought  the  more 
eheerfully  to  acquiesce  in  what  our  own  judgments,  or  our  own 
feelings,  may  not  in  all  respects  approve. 

Chancellor  Kent  states  his  objection  to  preferences  among 
creditors  with  his  accustomed  force.^  "  Experience,"  says  he, 
**  shows  that  preference  is  sometimes  given  to  the  very  creditor 
who  is  the  least  entitled  to  it,  because  he  lent  the  debtor  a  de- 
lusive credit;  and  that  too,  no  doubt,  under  assurances,  or  a 
well-grounded  confidence  of  priority  of  payment  and  perfect 
indemnity  in  case  of  failure.  How  often,"  he  continues,  **  has 
it  happened  that  that  creditor  is  secured,  who  was  the  means  of 
decoying  others,  while  the  real  business  creditor,  who  parted 
with  his  property  on  liberal  terms  and  in  manly  confidence,  is 
made  the  victim?"  Now,  is  it  not  apparent  that  in  the  chan- 
cellor's own  mind,  there  is  a  wide  distinction  between  the  two 
classes  of  creditors  he  has  mentioned  ?  That  one  \b  more  and 
the  other  less  entitled  to  be  preferred  ?  That  he  would  approve 
a  preference  if  made  on  grounds  which  he  could  sanction? 
And,  after  pointing  out  so  forcibly  the  distinction  between  him 

1.  RiggtY.  Jiurrajf,  2  Johns.  Gli.  678. 
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who  colludes  with  the  debtor,  and  the  fair  basiness  man  who 
is  entrapped,  is  his  conclusion  a  sound  one,  that  the  proper  cor- 
rective is  not  to  examine  the  evidences  of  the  collusion,  and  frus- 
trate  ihe  fraud;  but  to  put  the  least  meritorious  and  the  most 
meritorious — ^him  who  perpetrates,  and  him  who  is  the  victim  of 
fraud,  all  on  the  sanv:  footing? 

Let  us  hear  the  chancellor  further:  **  Perhaps,"  says  he, 
*'  some  influential  creditor  is  placed  upon  the  privileged  list,  to 
prevent  disturbance,  while  those  who  are  poor,  or  are  minors, 
or  are  absent,  or  want  the  means  or  the  spirit  to  engage  in  liti- 
gation, are  abandoned."  This  picture  is  well  drawn,  and  ad- 
dresses itself  to  our  best  feelings.  But  I  apprehend  the  chan- 
cellor would  not  vacate  a  judgment  obtained  bj  the  creditor  he 
singles  out.  And  if  not,  it  deserves  to  be  considered  whether 
the  absent,  or  the  minors,  or  those  wanting  in  means  or  spirit 
for  litigation,  are  not  just  as  likely  to  be  left  behind,  if  the 
preference  is  left  to  be  established  by  priority  in  obtaining 
judgments. 

In  some  of  the  cases  wherein  the  assignments  of  debtors  have 
been  set  aside,  the  instant  effect  of  the  decision  was  to  create 
an  inequality  among  the  creditors,  and  to  give  a  preference  to 
the  creditor,  whose  ground  of  complaint  was  that  all  were  not 
put  on  a  footing.  The  court,  struck  with  the  glaring  inconsist- 
ency of  this,  with  that  equality  at  which  it  vainly  aimed,  has 
usually  attempted  to  console  itself  and  the  suitors,  and  to  cover 
over  the  contradiction,  with  the  maxim,  vigUarUibua,  non  dor^ 
mienlibus,  leges  subeerviv/rU.  But  what  is  that,  but  to  admit 
that  the  law  allows  the  vigilant  to  be  preferred?  It  is  prefer- 
ence still. 

Now,  while  I  deny  that  it  is  a  natural  application  of  the 
maxim,  vigilarUibtis,  no7i  dormientibus^  to  give  the  benefit  of  it  to 
him  whose  only  necessity  for  coming  into  court  was,  that  an- 
other, by  superior  vigilance,  had  obtained  superior  rights,  of 
which  a  court  only  could  deprive  him,  and  to  deny  it  to  thfrt 
other;  while  I  contend  that  this  is  an  inversion  of  the  maxim- - 
while  I  contend  that  the  creditors  who  took  the  assignment  in 
this  case,  have  not  been  less  vigilant,  but  more  vigilant,  than 
the  creditor  who  has  obtained  a  judgment;  I  am  at  a  loss  to 
perceive  what  moral  principle  it  is,  upon  which  those  would  pro- 
ceed, who  would  set  aside  conveyances  and  liens  existing — who 
would  disturb  things  as  they  find  them,  merely  because  they  give 
a  preference — and  substitute  in  their  room  a  preference,  to 
which  the  only  title  is  vigilance.     Vigilance  is  a  very  good  thing; 
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and  if  left  to  depend  on  that,  preferences  would  not  be  dis- 
turbed. But  if  they  are  to  be  disturbed,  is  vigilance  the  only 
moral  quality  entitled  to  consideration  ?  Suppose  the  prefer- 
ences complained  of,  besides  being  founded  on  superior  vigi- 
lance, rest  on  generosity,  humanity,  gratitude,  piety  to  parents, 
parental  or  conjugal  affection,  shall  these  all  go  for  nothing? 

The  plain  truth  seems  to  be,  that  it  is  impracticable  as  to 
the  mass  of  men,  to  put  nil  creditors  on  a  perfect  equality: 
and  if  it  was  practicable,  injustice  would  often  follow.  Un- 
doubtedly the  power  to  prefer,  may  be  perverted  and  abused, 
even  when  the  abuse  discloses  no  fraud  upon  which  a  court  can 
seize:  but  "the  power,  as  it  may  be  abused,  so,  on  the  other 
hand,  may  be  very  properly  exercised .  "^  The  discretion  must  be 
left  to  the  debtor,  withia  the  limits  of  fraud.  Society  mast 
depend  for  its  indemnity  upon  the  teachings  of  the  debtor's 
heart  and  conscience;  upon  those  moral  lights,  which  all  men 
possess;  upon  that  native  sense  of  justice;  upon  those  better 
feelings,  which  exert  a  silent  supremacy  over  even  the  worst  of 
men.  After  all,  most  of  the  great  interests  and  operations  of 
society,  depend  mainly  upon  these.  The  law  can  only  act  in 
flagrant  cases.  But,  without  protracting  these  observations,  I 
found  myself  upon  this:  that  whatever  may  be  thought  of  the 
morality  or  expediency  of  permitting  a  debtor  to  grant  prefer- 
ences, his  legal  right  to  do  so  is  unquestionable. 

Then,  Ralph  Johnson's  assignment  would  not  have  been  in- 
valid, if  he  had  simply  preferred  his  other  creditors  over  the 
plaintiff.  It  would  have  been  clearly  valid,  if  he  had  surren- 
dered to  the  other  creditors  without  condition.  I  suppose  it 
would  have  been  equally  valid,  as  against  the  plaintiff,  if  in  hia 
surrender  to  them  as  privileged  creditors  he  had  required  re- 
leases from  them.  Such  a  requisition,  so  far  from  being  a  sub- 
ject of  just  complaint  with  the  plaintiff,  would  have  operated 
greatly  to  hij  advantage,  by  freeing  the  debtor's  after  acquisi- 
tions from  claims  which  might  otherwise  have  stood  in  the  way 
of  his  obtaining  satisfaction  of  his  debt. 

Then,  if  it  would  have  been  no  fraud  on  him  to  prefer  others 
over  him,  with  or  without  conditions,  is  he  defrauded  by  giving 
liini  an  opportunity  to  participate  with  them — an  opportunity 
which  it  would  have  not  been  fraudulent  in  Johnson  to  have 
withheld  from  him? 

If  he  refuses  to  accept  the  condition,  he  is  only  thereby,  and 
that  by  his  own  act,  reduced  to  an  unpref erred  creditor.     Not 
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only  is  he  left  in  ibis  uninjured  condition,  but,  an  I  remarked 
before,  he  is  positively  benefited  by  the  condition,  although 
he  has  not  accepted  it:  the  acceptance  of  it  by  others,  having 
warded  off  competing  claims  from  the  debtor's  after  acquisitions. 
I  am  not  aware  of  any  decision  iu  this  state,  which  concludes 
anything  on  this  point.  Certainly  it  did  not  arise  in  the  con- 
sideration of  Evans'  assignment.  The  authorities  quoted  against 
that  assignment  consisted  of  cases  in  which  debtors  had  re- 
quired a  release  from  their  creditors.  There  was  no  such  pro- 
vision in  Evans'  deed;  and  the  court  took  notice  of  the  fact, 
that  the  cases  quoted  turned  upon  the  requirement  of  a  release, 
ityr  the  purpose  of  showing  that  they  did  not  apply  to  that  deed. 
The  court  did  not,  as  the  occasion  did  not  demand  it,  enter 
into  an  examination  of  the  circumstances  under  which,  in  the 
cases  quoted,  the  leases  were  required;  so  as  to  determine 
whether  that  simple  requirement,  without  any  other  circum- 
stance, would  invalidate  an  assigument.  It  pronounced  no 
opinion  respecting  the  soundness  or  unsoundness  of  the  de- 
cisions referred  to.  It  merely  pointed  out  their  inapplicability 
to  the  case  on  trial.  Nevertheless,  the  impression  they  left  on 
me  certainly  was,  that  the  mere  requiring  a  release  would  avoid 
an  assignment:  and  such,  I  believe,  was  the  impression  they 
produced  on  tbe  court  of  appeals. 

But  upon  a  careful  examination  of  the  cases  I  have  men- 
tioned, and  such  others  as  are  accessible  to  me,  I  have  not 
found  one  wherein  fraud  was  inferred,  merely  from  such  re- 
quirement. I  will  first  turn  to  the  cases  referred- to  in  Vadghan 
V.  Evans,  1  Hill  Ch.  420,  for  the  purpose  of  setting  out  more 
particularly  than  I  did  in  the  decision  of  that  case,  the  pro- 
visions which  the  assignors  coupled  with  the  requisitions  of  a 
Telease,  in  order  to  enable  them  to  drive  their  creditors  to 
terms. 

In  Lord  v.  2'he  Watchman,  Am.  Jur.  No.  16,  p.  284,  the  trus- 
tees were  to  sell  the  property,  and  after  paying  such  creditors 
as  might  accept  upon  the  conditions  required,  pay  over 
the  surplus  (notwithstanding  there  might  be  dissenting  and 
unpaid  creditors)  to  the  assignor,  Hyslop  v.  Clarke,  14  Johns. 
459.  The  assigument  contained  a  provision,  that  if  any  of  the 
scheduled  creditors  should  refuse  to  release,  the  trust  for  pay- 
ing them  ratably  should  not  be  executed  by  the  trustees;  but 
instead  thereof,  in  that  event,  the  trustees  should  hold  the 
assigned  property  in  trust,  to  pay  Hyslop  &  Co.  in  the  first 
place,  and  then  such  other  creditors  as  the  assignors  should 
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appoint;  and  upon  the  further  tnist,  in  any  event,  to  pay  the- 
surplus  (without  regarding  dissenting  or  unpaid  creditors)  over 
to  the  assignors. 

In  Seavingy.  Brinckerhoff,  5  Johns.  Ch.  832,  not  only  was  the 
ae^signed  property  bound  by  judgment  and  execution,  but  the 
assignment  provided  that  the  trustee  should  sell  the  property; 
and  "if  the  creditors  would  not  accept  upon  the  condition  im- 
posed" (that  of  releasing  and  receiving  ratably),  "  the  moneys 
were  to  be  held  in  trust  for  the  grantors." 

Thus  it  appears  that  the  debtors,  uuless  the  creditors  would 
obey  their  commands,  secured  to  themselves,  a  right  to  have 
their  property  reduced  to  a  new  form  intangible  by  their  cred- 
itors' executions,  and  difficult  of  access  by  any  process,  and  in 
this  form  redelivered  to  themselves.  This  right  of  redeliver- 
ing was  not  a  resulting  trust  merely;  but  was  secured  by  ex- 
press provision  in  the  assignment:  so  that  the  trustees  were 
bound  in  strict  compliance  with  their  duty,  and  might  have 
been  compelled  to  convert  the  property  to  money,  and  pay  it 
over  to  the  debtors;  and  nothing  but  arresting  them,  and 
declaring  the  assignment  void,  could  have  prevented  this. 

This  contrivance,  this  reservation  of  control  over  the  prop- 
erty, this  putting  it  out  of  reach  of  the  creditors'  process,  was 
held  in  terrorem  over  the  creditors'  heads,  unless  they  would 
release;  and  this  constituted  the  fraud  which  vitiated  the  assign- 
ments. The  effort  was  to  put  the  property  out  of  the  reach  of 
the  law,  and  in  the  hands  of  trustees  so  constituted  as  to  be 
mere  instruments  in  the  hands  of  the  debtor;  and  not  to  let  it  go 
in  payment  of  debts  at  all,  unless  on  the  debtor's  own  terms. 
It  was  not  a  fair  surrender  of  the  property,  either  with  or  with- 
out  conditions.  A  control  over  it  was  still  reserved.  It  was 
not  surrendered.  The  language  was,  **  I  will  not  surrender 
unless  you  come  to  my  terms;  if  you  refuse,  the  property  is 
sold,  aud  being  out  of  your  reach,  I  will  hold  fast  the  avails, 
and  defy  the  law." 

In  AiLsiin  v.  BeU,  20  Johns.  442,  448  [11  Am.  Dec.  297],  the 
deed  of  assignment  required  the  trustee  to  pay  back  to  the 
debtor  the  proportions  of  such  creditors  as  should  refuse  to  re- 
lease. Chief  Justice  Spencer  insists  on  the  distinction  between 
this  provision  and  that  contained  in  the  deed,  in  Murray  v. 
Riggs^  2  Johns.  Ch.  577,'  in  which  it  was  stipulated  that  the 
shares  of  the  dissenting  creditors  should  be  thrown  into  the 
general  mass,  for  the  benefit  of  the  accepting  creditors.     He 

1.  S.  C.  15  Johns.  S71 . 
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BbowSy  by  an  examination  of  cases  wherein  asaignments  had 
been  set  aside,  that  the  Tice  lay  not  merely  in  requiring  a  re- 
lease, but  in  putting  the  assets  in  such  shape  as  to  be  inacces- 
sible to  ordinary  process;  and  then  establishing,  by  the  express 
terms  of  the  trust,  such  control  over  them,  in  the  grantor,  that 
be  could  make  or  withhold  payment,  at  his  p  easure,  accord- 
ingly OS  his  creditors  should  submit  to  or  reject  the  terms 
dictated  by  him.  Our  own  insolvent  debtor's  act  of  1759,  con- 
firms me  in  the  opinion  that,  whatever  the  law  may  be  elsewhere, 
in  this  state,  at  least,  a  debtor  may  lawfully  assign  his  whole 
estate  for  the  benefit  of  such  creditors  as  will  release  him. 

That  act,  after  reciting  among  other  things  that  "  many  per- 
sons" (whom,  so  far  from  condemning,  it  pronounces  to  be 
"proper  objects  of  compassion")  **may  be  willing  to  satisfy 
their  creditors  to  the  utmost  of  their  power,"  provides,  that  if 
any  person  sued,  impleaded,  or  arrested,  *' shall  be  minded  to 
make  surrender  of  all  his  effects,  towards  satisfaction  of  the 
debts  wherewith  he  stands  charged,  or  in  which  be  shall  be 
indebted  to  any  persons  whatsoever,"  he  may  file  a  petition,  ac- 
companied with  a  schedule  of  his  effects,  in  the  courts  of  law; 
who  shall,  thereupon,  cause  not  only  the  suing  creditors,  but 
"all  other  the  creditors  to  whom  he  shall  be  indebted,  to  be 
summoned."  On  a  day  fixed,  the  debtor  is  to  take  an  oath,  pre- 
scribed by  the  act,  that  his  schedule  contains  a  full  account  of 
his  effects  and  credits,  both  at  the  time  of  filing  the  petition  and 
of  taking  the  oath;  and  that  he  has  not,  otherwise  than  as  men- 
tioned in  the  schedule,  assigned  or  disposed  of  any  part  there- 
of, in  such  manner  as  thereby  *'  to  have  or  expect  any  benefit 
or  profit  to  himself,  or  to  defraud  any  of  his  creditors."  The 
court,  if  "satisfied  with  the  truth  of  the  oath  taken  "by  the 
debtor,  shall  (after  making  certain  reservations  of  property  dic- 
tated by  humanity)  order  the  effects  specified  in  the  schedule 
to  be  assigned  by  the  debtor  to  persons  to  be  named  by  the 
court;  which  "assignment  shall  be  in  trust  for  the  suitors  and 
such  other  creditors  of  the  petitioner,  as  shall  be  willing  to  re- 
ceive a  dividend  of  his  effects,  and  shall  within  twelve  months 
from  the  time  the  petition  was  filed,  make  their  demands." 

Now  for  the  effect  of  this.  The  act  gives  it  the  operation  of 
a  release  from  all  the  accepting  creditors.  It  provides  that  the 
debtor  shall,  upon  executing  the  assignment,  and  delivering 
his  effects,  so  far  as  he  has  power  over  them,  "  be  forthwith  dis- 
charged from  such  suits,  and  shall  also,  thenceforth,  be  acquit- 
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ted  and  discharged  from  all  sucb  other  of  his  creditors,  as  shall 
have  received  their  dividends  as  aforesaid." 

It  does  appear  to  me,  that  Balph  Johnson  has  acted  in  the 
very  spirit  of  this  statute.  He  has  made  the  very  assignment 
which  it  requires  him  to  make;  and  which,  if  executed  under 
compulsory  process,  the  act  declares,  would  have  released  him 
from  all  accepting,  and  been  valid  against  all  dissenting  credit- 
ors. Surely  it  can  not  be  a  fraudulent  evasion  of  the  law  to  do 
voluntarily  what  that  same  law  would  sanction  if  done  under 
process. 

It  seems  no  answer  to  this,  to  insist  that  an  insolvent,  pro- 
ceeding  under  the  act,  assigns  under  strict  scrutiny  and  under 
penalty  of  perjury.  The  scrutiny  is  to  ascertain  whether  the 
debtor's  v.hole  estate  is  included  in  the  assignment,  and  the 
perjury  is  in  swearing  falsely  that  it  is.  But  the  bill  admits 
that  Johnson  has  assigned  his  whole  estate;  thereby  conceding 
the  truth  of  what  the  act  would  have  required  him  to  swear; 
and  rendering  unnecessary  any  scrutiny  whatever.  If  the  bill 
had  not  done  this,  then  the  2)laintiff  would  not  have  stated  a 
case  rendering  the  aid  of  this  court  necessary  to  him;  inasmuch 
as,  for  aught  that  could  be  known,  Johnson  might  still  have 
had  in  hand  enough  property  to  satisfy  his  debt. 

An  argument  was  urged,  that  if  no  creditor,  or  but  one 
creditor,  holding  an  inconsiderable  demand,  had  accepted 
under  Johnson's  deed,  a  trust  would  have  resulted  to  Johnson 
for  the  residue  of  the  assigned  property;  that  this  would  hti*.e 
given  him  a  control  over  the  fund,  enabling  him  to  coerce  the 
creditors  into  the  execution  of  releases;  and  that  the  deed  was^ 
therefore,  void  for  fraud  at  its  execution,  and  was  not  cured  by 
the  subsequent  acceptance  of  creditors  to  an  amount  sufficient 
to  exhaust  the  fund. 

If  the  case  put  by  the  objection  had  actually  occurred;  if  after 
a  full  surrender  by  Johnson  of  all  his  effects,  a  trust  had  re- 
sulted to  him,  and  had  resulted  merely  in  consequence  of  the 
non-acceptance  of  creditors,  I  apprehend  this  would  not  have 
vitiated  his  assignment.  The  authorities  draw  a  distinction  be- 
tween a  resulting  and  an  express  trust  to  the  assignor;  between 
cases  where  the  debtor  has  reserved  a  control,  and  given  him- 
self a  preference  over  the  creditors  and  those  in  which  he  has 
surrendered  all,  in  terms  which  give  them  a  preference  over 
him.  If  a  trust  result  in  the  latter  case,  the  remedy  of  un- 
paid creditors  is  to  be  let  in  to  an  account  of  the  surplus  in  the 
trustees'  hands.     The  existence  of  this  distinction  renders  it  un- 
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necessary  to  inquire  whether  the  acceptance  or  non-acceptance 
of  the  other  creditors  was  not  matter  for  their  exclusive  con- 
sideration, and  not  for  the  consideration  of  the  plaintiff. 

It  also  renders  it  unnecessary  to  inquire  whether  the  sup- 
posed defect  has  not  been  cured.  If  it  were  not  unnecessary  to 
go  into  this  inquiry,  the  inclination  of  my  mind  is  against  the 
plaintiff.  The  other  creditors  have,  by  closing  with  the  offers 
made  them,  made  a  case  in  which  no  overplus  can  result  to  the 
debtor's  hands;  so  that  he  has  not  any  fund,  by  a  control  of 
which  he  can  dictate  terms  to  the  plaintiff.  It  would  seem  un- 
reasonable to  say,  that  under  these  circumstances  the  plaintiff 
should  be  aUowed  to  resort,  not  to  the  actual  case,  but  to  one 
now  altogether  supposititious  and  put  beyond  the  range  of  pos- 
sibility, and  found  a  complaint  thereon;  especiaUy  since  the  en- 
tertaining that  complaint  can  have  no  other  effect  than  to  di- 
vest the  other  creditors  of  rights  which  it  has  been  shown,  I 
think,  they  hold  without  fraud  on  him. 

The  only  thing  remaining  for  consideration,  is  whether  the 
sale  made  by  the  assignors  is  valid.  It  appears  that  they  called 
upon  the  creditors  to  appoint  an  agent,  under  the  act  of  1828; 
and  that  the  creditors  failed  to  do  so.  The  sale  is  therefore 
valid.  Indeed,  I  did  not  understand  the  plaintiff's  counsel  to 
contend  against  the  sale,  but  only  against  the  validity  of  the 
assignment;  professing  a  willingness,  if  the  assignment  should 
be  avoided,  to  take  an  account  of  the  avails  of  the  assigned 
property  in  the  trustees'  hands. 

Upon  the  whole,  I  feel  bound,  much  against  my  first  impres- 
sions, to  sustain  the  assignment.  But  as  I  conceive  the  plaint- 
iff had  strong  grounds  to  question  its  legality,  each  party  will 
pay  his  own  costs.  If  the  plaintiff  chooses  to  have  an  account 
of  any  surplus  which  may  be  left  after  paying  the  accepting 
creditors,  the  bill  will  be  retained  until  the  next  term,  to  give 
him  an  opportunity . 

It  is  decreed  that  it  be  dismissed,  in  all  other  respects;  and 
that  each  party  pay  his  own  costs:  those  of  the  trustees,  to  be 
allowed  them  out  of  the  assigned  fund. 

On  an  appeal  by  the  plaintiff  from  this  decree,  the  question 
as  to  the  validity  of  the  assignment  was  argued  at  length  by 
TVethers  for  the  appellant.  The  court  concurring  with  the 
chancellor,  the  decree  was  afSrmed. 

Db  Saussttbb,  Johnson,  and  Harper,  CO.,  and  O'Nbaix,  EvanSi 
Eablb,  and  Butler,  JJ.,  concurred. 
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Gabtt,  J.  I  entertain  serious  doubts  as  to  the  correctness  of 
the  principle  established  by  this  decree.  Indeed  I  feel  satisfied 
that  it  is  in  violation  of  the  constitution. 


Denied  in  Miller  v.  Conklin,  17  Oa.  430,  433,  as  to  the  principle  stated  in 
the  first  para|i^ph  of  the  sylUbiiB. 

Debtok  bcay  Prbfer  one  GREDiToa  TO  Another. — SommervUle  ▼.  HorUm, 
26  Am.  Dec.  242,  note  247,  where  the  other  cases  on  this  subject  are  collected. 

Exacting  Release  in  Assionment,  Effect  of:  See  Atkinson  v.  Jordan, 
24  Id.  281,  and  note  293,  where  other  cases  are  collected. 

Reservation  in  Assignment  for  the  benefit  of  the  debtor  or  of  his  family 
renders  the  assignment  void.  See  McGlurg  v.  Lecky,  23  Id.  64,  note  7lt 
where  the  cases  are  collected. 


Banes  i;.  Bbown. 

[2  Hnj.  Oa.  698;  S.  Q.,  1  Biubt  Ob.  131.] 

Deed  Which  would  be  Void,  for  Want  of  Oonside&ation,  at  date  of  its 
execution,  may  be  supported  by  parol  proof  of  subsequent  valuable  oon* 
sideration;  hence  a  deed  by  a  husband,  to  the  use  of  his  wife,  expressed 
to  be  in  consideration  of  love  and  affection,  may,  by  parol  proof,  be 
shown  to  have  been  really  executed  by  him  in  consideration  of  her  re- 
nouncing her  inheritance  in  property  which  he  obtained  with  her,  and 
which  he  was  then  about  to  sell,  and  such  deed  will  be  supported  as  against 
his  creditors,  although  he  was  indebted  at  the  time  of  its  execution. 

Marriage  Settlements,  within  the  Msanino  of  the  Registry  Acts,  are 
such  only  as  are  founded  on  the  consideration  of  marriage,  and  entered 
into  before  the  marriage,  or  afterwards  in  pursuance  of  previous  articles, 
or  as  are  voluntary  conveyances  by  the  husband  to  the  use  of  the  wife, 
after  the  marriage. 

Deed  of  Settlement  bt  a  Husband  after  Marriage  executed  in  oonsidera 
tion  of  the  wife's  renunciation  of  her  inheritance  in  her  real  estate,  need 
not  be  recorded  aa  a  marriage  settlement;  and  such  deed  is  valid  as 
against  his  creditors. 

Husband  will  not  be  Allowed  to  Defraud  his  Creditors  by  making  an 
unreasonable  settlement  upon  his  wife,  but  such  settlement^  if  reasonable, 
will  be  supported. 

Bill  filed  by  the  plaiutififs,  creditors  of  Charles  T.  Brown,  to 
set  aside  certaiu  conveyances  alleged  to  be  void  as  against 
creditors.  The  cause  was  heard  before  Chancellor  De  Saussure, 
Vfho  made  a  decree  to  the  following  effect:  That  the  deed  of 
November  10,  1829,  by  which  Charles  Brown  conveyed  to  J.  A. 
Keith  and  P.  T.  Keith,  a  plantation  at  Goose  creek,  and  forty- 
one  negroes,  in  consideration  of  natural  love  and  affection,  waa 
purely  voluntary,  and  that  the  property  therein  named  must  be 
subjected  to  the  claims  of  the  creditors.  That  the  deed  of 
June  1,  1824,  by  which  a  house  and  lot  in  Charleston  were 
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<K>nyejed  to  trustees  for  the  use  of  Mrs.  Bro^  n  for  her  life,  re- 
mainder to  her  children,  must  be  sustained,  as  the  property 
therein  conveyed  wan  purchased  by  the  money  of  Mrs.  Brown, 
in  the  hands  of  the  administrator  of  her  father's  estate,  and 
this  property  is  not  subject  to  the  debts  of  the  husband.  That 
the  deed  of  January  19,  1825,  executed  by  Charles  T.  Brown  to 
trustees,  by  which,  in  consideration  of  love  and  affection,  he 
conveyed  to  them  Sandy  Island  plantation  and  forty  negroes, 
m  trust  for  his  wife  for  life,  remainder  to  their  children,  could 
not  be  sustained,  it  not  being  capable  of  being  made  to  come 
within  the  idea  of  a  purchase,  and  not  having  been  recorded  as 
marriage  settlements  are  required  by  law  to  be.  That  the  deed 
of  February  7,  1826,  by  which,  for  the  consideration  of  ten 
thousand  and  seventy-seven  dollars,  twenty-nine  negroes  were 
conveyed  to  trustees  for  the  use  of  Mjs.  Brown  and  her  children, 
was  a  purchase  in  consideration  of  the  wife's  renunciation  of 
her  inheritance  in  her  real  estate,  and  valid  as  against  creditors. 
The  defendants  appeal  from  so  much  of  the  decree  as  subjects 
Sandy  Island  and  the  negroes  to  the  creditors  of  Brown.  And 
the  plaintiffs  appeal  from  the  part  of  the  decree  that  dismisses 
so  much  of  their  bill  as  seeks  to  set  aside  the  settlement  of  the 
house  and  lot  of  land  in  Charleston,  contained  in  the  deed  of 
Joiie  1, 1824,  and  the  settlement  of  twenty-nine  slaves,  contained 
in  the  deed  of  February  7,  1826. 

£ggle9ton  and  Frost,  for  the  defendants. 

De  Saussure  and  Bailey ^  for  the  plaintiffs. 

By  Court,  Johnson,  Chancellor.  The  grounds  of  the  defend- 
ant's appeal  grow  out  of  a  deed  executed  by  the  defendant,  Brown, 
on  the  nineteenth  of  January,  1825,  by  which  he  conveyed  to 
trustees,  for  the  use  of  his  wife,  a  plantation  on  Sandy  Island, 
and  forty  slaves.  The  consideration  expressed  is  natural  love  and 
affection,  but  the  proof  is  very  abundant  that  Brown  was,  at  the 
time,  negotiating  the  sale  of  a  large  real  and  personal  estate, 
which  he  afterwards  sold  for  one  hundred  and  twenty  thousand 
dollars,  and  which  he  had  acquired  by  the  wife;  and  that  the 
deed  above  mentioned,  was  the  inducement  to  Mrs.  Brown  to 
join  in  the  conveyance  of  the  land  to  Colonel  Hunt,  and  renounce 
her  inheritance,  and  tliat  this  was  the  true  consideration.  As 
a  mere  volantarj  conveyance  for  the  use  of  the  wife,  the  deed 
would  necessarily  be  void  as  to  the  creditors  of  Brown;  and  re- 
garded as  a  marriage  settlement,  it  was  equally  void,  not  having 
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been  recorded  in  the  office  of  secretary  of  state;  the  questions 
then  arise: 

1.  Whether  parol  evidence  was  admissible,  to  show  that  Mrs. 
Brown's  renunciation  of  her  inheritance  entered  into  the  con* 
sideration  of  the  deed,  and  whether  that  is  a  sufficient  considera- 
tion to  support  the  deed  against  creditors. 

2.  If  the  consideration  be  valuable,  whether  the  deed  ought 
to  have  been  recorded  in  the  office  of  the  secretary  of  state,  as 
a  marriage  settlement. 

The  general  rule  is,  that  parol  evidence  is  inadmissible,  to 
add  to,  or  vary  the  terms  of  a  deed,  or  to  show  any  circum- 
stances inconsistent  with  it;  and  if  the  converse  of  the  rule  be 
true,  it  follows,  that  anything  may  be  admitted  which  is  consist- 
ent with  it.  On  this  principle,  parol  evidence  has  been  ad- 
mitted to  supply  a  consideration,  where  none  has  been  ex- 
pressed in  the  deed,  and  to  show  a  particular  consideration 
where  that  expressed  was  general,  as  for  "divers  good  causes 
and  considerations:"  1  Ph.  481,  482,  483.  And  I  can  not 
perceive  why,  if  there  are  two  considerations  existing  at  the 
time  of  the  execution  of  the  deed,  one  only  of  which  is  ex- 
pressed, parol  should  not  be  admitted  to  show  the  other  and 
better.  So  far  from  tending  to  contradict  the  deed,  its  object 
is  to  support  it,  and  must  necessarily  be  consistent  with  it — ^the 
addition  of  a  circumstance  necessary  to  give  it  effect.  And 
it  strikes  me,  that  this  is  the  more  reasonable  where  it  is  a 
third  party,  a  stranger,  who  seeks  to  avoid  the  deed  on  account 
of  the  want  of  consideration.  The  case  does  not  rest,  how- 
ever, entirely  on  this  question,  and  it  is  not  necessary  to  decide 
it.  The  true  consideration  of  the  renunciation  of  Mrs. 
Brown's  inheritance  in  her  real  estate,  was  subsequent  to  the 
execution  of  the  deed  of  nineteenth  January,  1825,  and  I  take 
it  as  well  settled,  that  a  deed,  void  for  want  of  consideration, 
may  be  supported  by  parol  proof  of  a  subsequent  valuable  con- 
sideration. In  this,  there  is  clearly  nothing  inconsistent  with 
the  deed,  huz  the  proof  of  a  substantive  independent  fact,  aris- 
ing subsequently  to  its  execution.  This  point  is  expressly  relied 
on  in  McDcywall  arid  Black  v.  Gfist  [Oist  v.  Davis,  29  Am.  Dec.  89], 
decided  not  long  since  in  Columbia,  and  to  which  I  refer  for  the 
argument.  Atherly,  in  his  treatise  on  marriage  settlements,  page 
159,  in  speaking  of  the  consideration  necessary  to  support  set- 
tlements after  marriage,  says  that  giving  up  an  interest  in  the 
settler's  estate,  will  be  a  sufficient  consideration,  although  it  is 
not  expressly  relinquished  in  consideration  of  the  settlements. 
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and  althoagh  not  relinquished  by  the  same  deed,  or  another  u*. 
the  same  time;  for  if  it  is  done  about  the  same  time,  so  that  it 
be  reasonably  presumed  to  be  part  of  the  same  transaction,  it 
would  be  presumed  so,  and  looked  upon  as  the  consideration 
which  produced  the  settlement. 

Now,  had  the  settlement  preceded  the  relinquishment  of 
Mrs.  Brown's  inheritance,  independent  of  the  parol  proof,  these 
deeds  furnish  very  strong  intrinsic  evidence  of  the  true  consid- 
eration. There  is  another  principle  on  which  this  deed  may  be 
supported.  The  plaintiffs  come  here  to  be  relieved  against  an 
advantage  which  the  defendants  possessed  at  law,  on  the  ground 
that  the  consideration  being  love  and  affection  only,  the  deed 
is  void  as  to  creditors.  Now,  the  proof  is  very  conclusive, 
that  Mrs.  Brown  renounced  her  inheritance  on  the  faith  that  a 
provision  had  been  made  for  her  by  this  deed.  The  witness. 
Smith,  says  expressly,  that  she  would  not  have  renounced  but  on 
that  assurance;  and  if  evidence  of  this  fact  iH  admissible,  it  is  veiy 
clear  that  the  right  and  justice  of  th^  cause  is  with  her.  In  the 
Marquis  of  Tovmahend  v.  Stangroom^  6  Ves.  328,  which  was  a 
bill  for  the  specific  performance  of  an  agreement  to  leiise  a 
farm.  Lord  Eldon  admitted  parol  evidence,  to  show  that  the 
written  agreement  was  not  according  to  the  terms  stipulated  in 
the  treaty;  and  he  observes,  that  if  parol  evidence  is  to  be  ex- 
cluded in  equity  because  it  is  at  law,  all  the  cases  of  hard  bar- 
gains, unconscionable  agreements,  and  agreements  entered  into 
by  mistake  or  surprise,  must  be  struck  out:  and  he  refers  to  a 
MS.  note  of  Lord  Hardwicke,  in  the  case  of  Rioh  v.  Jackson^ 
in  which  his  lordship  says  that  he  had  often  known  parol  evi- 
dence in  cases  where  an  attempt  had  been  made  to  obtain,  by  a 
decree  of  the  court,  a  further  security  or  more  ample  interest  than 
the  party  was  in,  by  the  possession  of  the  paper  itself,  to  show 
that  the  demand  was  fraudulent  and  unfair — and  in  which  re- 
lief had  been  refused  on  that  ground.  This  is  exactly  that  case. 
The  plaintiffs  come  here  to  ask  the  court  to  set  aside  the  deed 
of  the  nineteenth  of  January,  1825,  that  they  may  be  let  iu  as 
creditors  of  Brown.  The  effect  must  be  to  deprive  Mrs.  Brown 
of  the  equivalent  for  which  she  stipulated  when  she  released 
her  inheritance  in  a  very  ample  estate,  and  reduce  her  to  a 
state  of  comparative  want.  I  think  she  is  protected  by  the 
principle. 

In  Fr&sooU  v.  HubbeU  (not  reported),  decided  in  this  court  in 
1827,  it  was  held  that  a  conveyance  by  the  husband  to  the  use 
of  the  wife,  in  consideration  of  her  renouncing  her  dower  in 
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lands  which  he  had  sold,  was  sufficient  to  support  the  coDvej- 
ance  against  the  creditors  of  the  husband.     So  in  McMeekin  y. 
Edmonds,  1  Hill  Ch.  288  [26  Am.  Dec.  203],  where  the  land  of 
the  husband  was  sold  by  the  sheriff  under  execution,  and  the 
purchaser,  a  stranger,   conveyed  to  trustees  for  the   use  of 
the  wife,  the  husband  having  paid  the  principal  part  of  the  pur- 
chase money,  it  was  held  that  the  conveyance  was  good  against 
the  creditors  of  the  husband;  and  it  follows,  that  the  renuncia- 
tion of  the  wife's  inheritance  in  her  own  lands,  and  of  which  no 
power  can  deprive  her  but  with  her  own  consent,  must  be 
equally  valid.     Our  registry  act  requires  *'  all  marriage  settle- 
ments "  should  be  recorded  in  the  office  of  the  secretary  of  state, 
within  a  limited  time  after  they  are  executed,  and  declares  that 
they  shall  be  void,  unless  they  are  so  recorded.    But  there  is 
some  diversity  of  opinion  as  to  what  constitutes  a  marriage  set- 
tlement, within  the  meaning  of  the  act.     Prima/acie,  the  terms 
obviously  import  a  settlement  founded  on  the  consideration  of 
marriage;  and  could  not,  therefore,  directly  apply  to  settlements 
entered  into  after  the  marriage,  unless  made  in  pursuance  of 
articles  previously  entered  into;  but  in  Price  v.  White,  Car.  Law 
Jour.  297,  it  was  held  that  a  voluntary  settlement  made  by  the 
husband  after  marriage,  to  the  use  of  his  wife,  was  within  the 
mischiefs  contemplated  by  the  statute,  and  was  void  unless  so  re- 
corded. That,  I  then  and  still  think,  was  going  quite  far  enough — 
extending  the  construction  of  the  statute  to  its  utmost  limits. 
It  never  could  have  been  intended  to  apply  to  all  conveyances 
for  the  use  of  a  married  woman.    If  a  parent  thinks  proper  to 
convey  or  devise  an  estate  to  the  separate  use  of  his  married 
daughters,  with  what  propriety  is  that  denominated  a  marriage 
settlement?    Marriage  does  not  enter  into  the  consideration; 
and  did  the  legislature  in  framing  the  act,  contemplate  this 
state  of  things,  and  intend  to  provide  for  it  under  the  term 
"  marriage  settlement "?    I  think  not;  they  might,  and  would 
have  employed  more  appropriate  terms.     So,  if  a  stranger  con- 
vey to  the  use  of  a  married  woman,  or  if  she  invest  her  pin- 
money,  or  her  other  separate  funds  in  lands,  and  procure  them 
to  be  conveyed  to  trustees  to  her  separate  use,  what  could  be 
more  foreign  than  the  terms  *'  marriage  settlement,"  applied  to 
these  transactions  ?    But  the  cases  of  PrescaU  v.  HtibbeU,  and 
McMeekin  v.  Edmonds,  are  direct  authorities  on  the  point. 
They  are  not  marriage  settlements  within  the  meaning  of  the 
act;  and  in  what  do  these  cases  differ  from  the  case  where  the 
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wife  acquires  an  estate  in  exchange  for  her  inheritance,  whether 
fihe  obtains  it  from  her  husband  or  a  stranger. 

I  conclude,  therefore,  that  no  settlement  or  conveyance  falls 
within  the  purview  of  the  act,  except  such  as  are  founded  on 
the  consideration  of  marriage,  and  entered  into  before  the  mar- 
riage, or  afterwards,  in  pursuance  of  previous  articles,  or  vol- 
untary conveyances  by  the  husband  to  the  use  of  the  wife,  after 
the  marriage. 

The  grounds  of  appeal,  on  the  part  of  the  plaintiffs,  are  en- 
tirely covered  by  the  foregoing  observations.  William  S. 
Smith,  the  administrator  of  George  Smith,  the  father  of  Mrs. 
Brown,  advanced  to  Brown  eleven  thousand  dollars  to  purchase 
a  house  in  town,  to  be  conveyed  to  the  use  of  Mrs.  Brown;  and 
he  did,  accordingly,  so  invest  it.  No  provision  having  been 
before  made  on  Mrs.  Brown,  the  administrator  was  right  in  in- 
sisting on  these  terms.  The  conveyance  of  Robert  Heriot  to 
Keith,  of  twenty-nine  negroes  to  the  use  of  Mrs.  Brown,  is  ex- 
preesed  to  be  in  consideration  of  the  renunciation  of  her  inher- 
itance; and  on  the  principles  laid  down,  the  consideration  in 
both  cases  is  valid  against  creditors;  nor  was  it  necessary  to 
record  the  deed  in  the  office  of  the  secretary  of  state. 

In  the  discassion  of  the  case,  some  remarks  were  made  by 
the  counsel,  as  to  the  magnitude  of  the  provision  made  by  those 
deeds  for  Mrs.  Brown;  and  clearly  the  law  would  not  justify  the 
husband  in  attempting  to  defraud  his  creditors  by  using  the  in- 
terests of  the  wife,  as  a  cover  for  making  an  unreasonable  set- 
tlement on  her.  But  it  will  be  remembered  that  Mrs.  Brown 
was  otherwise  wholly  unprovided  for — that  on  the  death  of  her 
father  intestate,  an  estate,  consisting  of  lands  estimated  at 
sixty  thousand  dollars,  which  when  sold  with  a  part  of  the  ne- 
groes only  brought  the  large  sum  of  one  hundred  and  twenty 
thoasand  dollars,  descended  to  her,  and  that  the  highest  con- 
jectural estimate  of  the  value  of  the  property  secured  to  her 
does  not  exceed  forty-five  thousand  dollars.  No  direct  ques- 
tion has  been  made  on  the  subject.  It  is  therefore  unnecessary 
to  enter  into  a  minute  calculation  of  the  reasonableness  of  the 
provision;  and  I  confess,  that  under  the  circumstances,  I 
should  not  be  disposed  to  look  into  it  with  too  much  exactness. 
With  proper  diligence  the  creditors  might  have  saved  them- 
selves out  of  the  large  estate  which  Brown  has  dissipated. 

It  is  therefore  ordered  and  decreed  that  so  much  of  the  de« 
cree  of  the  circuit  court  as  subjects  the  lands  and  negroes  de- 
scribed in  the  deed,  from  the  defendant  Brown,  to  John  A. 
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and  P.  T.  Keith,  of  the  nineteenth  January,  1825,  with  the^ 
payment  of  Brown's  debts,  be,  and  the  same  is  hereby  set 
aside  and  reversed.    In  other  respects  it  is  affirmed. 

Ohanoellors  Habpeb  and  Johnston  concurred. 


MAUtiAOK  SvriLBMSNT,  RsooBDiKO  OF:  See  Miller  v,  Kenhaw^  23  Am. 
Deo.  183,  note  185. 

VOLUKTABT  SETTLEMENT  UPOK  A  WiFE,  ATTER  ICaSRIAOB,  pnmUUlt  tO  ft- 

parol  agreement  made  before  marriage,  but  withoat  referring  to  mch  agree- 
ment, is  fraudulent  and  void  aa  to  creditors  AiH«ting  at  tlie  time  of  the  aai* 
tlement:  Reade  v.  Livingston,  8  Id.  520,  note  537. 

Seitlsmbnt  ok  Wife  and  Illeoctiuatb  Children,  when  not  void:  See- 
OautU  V.  Oreenhow,  5  Id.  472. 

Katdrb  or  Marriaqe  Articles,  aivd  Bights  or  Pabtixs  undbr:  See 
Tahb  V.  Archer.  3  Id.  057. 


Epiboopal  Ghuboh  of  Maoon  v.  Wilet. 

[3  HILL  Oh.  584:  S.  0.,  1  Bilbt  Ob.  U6.] 

AucnoNXER  at  Sale  or  Land  is  the  agent  of  both  parties,  and  hie 
random  in  writing  is  sufficient  to  take  the  agreement  out  of  the 
of  frauds. 

AuonoNSER's  Memorandum,  Entered  in  his  Book  as  Earlt  as  PaAunoA- 
BLE  after  the  Sale,  from  a  pencil  memorandum  on  a  loose  slip  of  paper, 
made  at  the  moment  of  the  sale,  is  snffioient,  and  is  to  be  regarded  ae 
the  original  entry. 

Pabtt  Contracting  with  Agent  not  Knowing  Him  to  be  Agent,  maj^ 
enforce  the  contract  against  the  principal  when  he  discovers  him. 

Bill  to  enforce  a  specific  performance  of  a  contract  for  the- 
purchase  of  land.  The  contract  was  made  in  G-eorgia,  between 
citizens  of  that  state,  concerning  a  town  lot  in  Macon.  The  lot 
was  sold  at  auction,  and  bought  in  by  defendant,  Rowland,  for 
two  thousand  four  hundred  dollars.  The  auctioneer  then  en- 
tered Rowland's  name  on  a  loose  slip  of  paper,  in  pencil,  and 
on  his  return  to  his  office  entered  the  sale  in  his  sales  book. 
Rowland  having  referred  the  auctioneer  to  Wiley,  the  latter 
enters  into  the  treaty  and  arrangements,  whether  individually, 
or  as  a  member  of  the  firm  of  Wiley,  Baxter  &  Carter,  is  a 
question  of  evidence.  A  defect  in  the  title  being  discovered^ 
the  parties  agree  to  suspend  the  execution  of  the  contract  until 
the  legislature  of  Georgia  shall  make  good  the  title.  The 
land,  meanwhile,  depreciates,  and  Wiley  refuses  to  take  it. 
He  removes  to  South  Carolina,  and  this  bill  is  filed  against  him 
here.    The  cause  was  heard  before  Chancellor  Johnston,  at 
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Charleston^  who  rendered  a  decision  and  made  a  decree  to  the 
following  effect :  That  there  was  between  Rowland  and  Wiley  the 
connection  of  either  agency  or  joint  interest;  that  Rowland  made  a 
Talid  contract,  which  was  in  either  case  binding  upon  Wiley;  that 
Rowland's  answer  overruled  his  plea  of  the  statute  of  frauds, 
even  though  the  auctioneer's  memorandum  were  insufficient; 
that  Wiley^s  answer  admitted  the  sale,  the  terms,  and  the  thing 
sold;  that  the  authority  of  the  bidder  need  not  be  in  writing; 
that  it  was  immaterial  whether  Rowland  contracted  as  the  agent 
or  partner  of  Wiley;  that  Rowland's  answer  admits  that  the 
purchase  was  made  jointly;  that  the  court  will,  therefore,  leave 
it  to  the  defendants  to  determine  whether  the  decree  shall  be 
that  Wiley  take  the  titles  and  pay  the  money  as  principal  of 
Rowland,  or  whether  the  conveyance  be  made  to  them  jointly. 
No  election  having  been  made,,  the  chancellor  decreed  that, 
upon  the  plaintiff's  executing  and  delivering  deeds  to  the  de- 
fendants, the  latter  shall  pay  to  the  plaintiffs  the  two  thousand 
four  hundred  dollars,  with  interest  and  costs.  The  defendant 
Wiley  appeals,  upon  the  following  grounds:  1.  Because  his  honor 
decreed  that  the  plea  of  the  statute  of  frauds  was  overruled  by  the 
answer;  2.  Because  he  decreed  that  the  court  had  jurisdiction 
in  the  case,  although  the  contract  was  made  in  another  state, 
between  citizens  of  such  state,  and  in  reference  to  lands  lying 
in  that  state;  3.  Because  if  the  contract  was  between  a  citizen 
of  this  state  and  citizens  of  another  state,  the  suit  ought  to  have 
been  brought  in  the  courts  of  the  United  States;  4.  Because 
his  honor  decreed  a  specific  performance  against  Wiley,  al- 
though he  was  interested  in  the  contract  only  as  one  of  the 
firm  of  Wiley,  Baxter  &  Carter;  5.  Because  he  decreed  a  specific 
performance  against  the  defendant,  although  the  remedy  was 
not  mutual,  and  the  court  had  no  power  to  enforce  performance 
of  the  contract  on  the  part  of  the  plaintiffs,  who  were  without 
its  jurisdiction;  6.  Because  time  is  material  in  enforcing  a  con- 
tract, when  the  circumstances  of  the  parties  are  changed,  and 
the  property  had  depreciated  during  the  period  of  delay  on  the 
part  of  the  plaintiffs,  and  therefore  a  specific  performance  ought 
not  to  be  decreed  against  the  defendant. 

Smith,  for  the  motion. 

PetigrUy  contra. 

By  Oonrt,  Habpeb,  Chancellor.  The  second  and  sixth  gioundi 
of  the  motion,  which  relate  to  the  points  chiefly  considered  by 
the  chancellor  below,  have  been  al^ndoned. 
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With  respect  to  the  first  ground,  we  do  not  tbink  it  necessary 
to  determine,  whether  the  answer  overrules  the  plea;  because 
we  are  of  opinion,  that  there  was  a  sufficient  memorandum  iu 
writing  to  take  the  agreement  out  of  the  statute  of  frauds,  the 
auctioneer  being  regarded  as  the  agent  of  both  parties.  It  is 
agreed,  with  respect  to  goods  sold  at  auction,  he  must  be  so 
regarded;  but  some  of  the  earlier  cases,  determined  that  this 
could  not  be  extended  to  lands:  Stanafield  v.  Johnson,  1  Esp. 
N.  P.  101;  Buckmaster  v.  Harrop,  7  Ves.  341.  But  Lord 
Eldon  expressed  a  differeut  opinion  in  Coles  v.  Trecothick,  9  Id. 
234,  which  has  been  followed  ever  since — by  Lord  Erskine  in 
the  same  case,  of  Backmasier  v.  ffarrop,  13  Id.  456,  and  by 
Sir  Wm.  Grant  in  Kemeys  v.  Proctor,  3  Ves.  &  B.  67.  He 
states  that  he  should  himself  have  been  of  a  different  opinion , 
but  was  governed  by  the  decisions  of  the  court  of  common 
pleas,  in  Bmmerson  v.  Heelis,  2  Taunt.  38,  and  White  v.  Proctor, 
4  Id.  209,  to  the  same  effect  with  the  equity  cases  cited.  The 
same  thiug  has  been  decided  in  New  York:  McGomb  y.  Wright, 
4  Johns.  Gh.  659.  I,  myself,  expressed  n  different  opinion,  in 
a  case  decided  by  me  as  chancellor;  but  upon  its  being  carried 
up  to  the  court  of  appeals,  that  court  overruled  my  opinion;  so 
that  the  question  may  be  regarded  as  settled. 

Then  an  objection  was  taken  to  the  sufficiency  of  the 
memorandum,  as  not  setting  forth  sufficiently  the  description  of 
the  property,  and  the  terms  of  sale.  I  do  not  understand 
the  objection  to  apply  to  the  entry  in  the  auctioneer's  book, 
but  to  the  pencil  memorandum  made  on  the  land  at  the  moment 
of  sale,  which  it  was  thought  coustitnted  the  true  memoran- 
dum. But  this  is  contrary  to  the  universal  understanding.  The 
entry  in  the  auctioneer's  book  was  made  as  early  as  practicable. 
If  a  memorandum  of  sales  be  made  by  a  shopkeeper,  in  pencil, 
or  on  a  slate,  and  afterwards  entered  in  the  day-book,  the 
latter  is  always  regarded  as  the  original  entry.  Then  it  was 
argued,  that  having  contracted  and  dealt  with  Rowland,  the 
plaintiffs  have  no  recourse  against  Wiley.  But  it  is  perfectly 
well  settled,  that  if  a  party  contracts  with  an  agent,  not  know- 
ing him  to  be  agent,  and  afterwards  discovers  the  principal,  he 
may  afterwards  enforce  the  contract  against  the  principal :  See 
Paterson  v.  Oandasequi,  15  East,  62,  and  Bailton  v.  Hodges,^  4 
Taunt.  576,  etc.  There  is  a  difference  if  the  party  contracts 
with  an  agent,  knowing  of  the  principal.  There,  if  after  he 
knows  the  principal,  he  continues  to  deal  exclusively  with  the 

1.  BaUUm  T.  Hodo»H, 
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agent,  and  gives  the  credit  to  him,  the  principal  will  be  dis- 
charged: Addison  v.  Oandasequiy  4  Taunt.  574.  Here,  however, 
the  plaintiffs  dealt  with  the  principal  from  the  time  they  dis- 
covered him.  The  case  of  Kemeys  v.  Proctor  seems  to  have 
been,  in  this  respect,  precisely  like  the  present.  The  auctioneer 
entered  the  sale  as  made  to  the  agent,  and  the  contract  was 
enforced  against  the  principal.  It  is  clear  that  the  auctioneer's 
authority  need  not  be  in  writing:  See  Lord  Eldoo  in  Coles  v. 
Trecothick, 

The  third  ground  was  not  urged  in  argument.  The  fourth 
ground  involves  matter  depending  on  testimony,  with  respect 
to  which  we  have  no  reason  to  distrust  the  chancellor's  conclu- 
sion. The  fifth  ground  was  not  urged,  and  seems  to  be  without 
foundation. 
The  decree  is  affirmed. 

Ohancellors  Johnboh  and  Johnston  concurred. 


Cited  in  Doty  v.  Wilder,  15  IlL  410,  to  the  points,  that  an  auctioneer  ii 
the  agent  of  both  parties,  that  his  memoraQdnm  in  writing  takes  the  case  out 
of  the  statute  of  frauds,  and  that  the  same  rule,  in  reference  to  these  matters, 
is  applicable  to  sales  of  real  and  personal  property. 

AucnoKEEB  IS  Agent  of  both  Parties:  Meadows  v.  Meadows,  15  Anu 
Bee  645;  Davla  v.  Robertson,  12  Id.  611,  note  616. 

AncnoNEEB*s  Memorandum,  What  it  mitst  Show:  See  Meadows  t. 
Meadows,  15  Id.  645. 

Principal,  when  Diboovered,  is  Bound  by  acts  of  agents:  See  note  to 
BeOtee  v.  BobeH,  27  Id.  137:  Hyde  v.  Wolf,  23  Id.  484. 


Blaoe  v.  Haib. 

[2  HZLL  Oh.  622.] 
MOBIOAOEB  OF  PERSONAL  PROPERTY  MAY  PURCHASE  AT  HIS  OWN  SaLE;  but 

he  holds  sudh  a  trust  character  as  to  throw  upon  him  the  burden  of 
proving  the  fairness  of  such  purchase. 

Bnx  to  set  aside  a  sale.  The  bill  charges  that  the  plaintiff 
gave  his  father  a  mortgage  on  certain  slaves,  farm  utensils,  and 
stock,  to  secare  the  payment  of  a  certain  sum  of  mouey;  con- 
ditioned that  in  default  of  payment  the  property  might  be  sold 
to  the  highest  bidder,  to  satisfy  the  debt.  The  defendants  ad- 
ministered upon  the  mortgagee's  estate,  and,  default  having 
been  made  in  the  payment,  they  sold  a  part  of  the  property, 
and  themselves  became  the  purchasers  at  inadequate  prices. 
The  answer  admits  the  sale  and  purchase,  but  insists  that  the 
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sale  was  fairly  conducted.  One  of  the  defendants  admits  that 
he  made  a  profit  of  twenty-five  dollars  on  the  purchase  of  one 
of  the  slaves  bought  at  the  sale.  The  answer  denies  fraud. 
Chancellor  De  Saussure,  before  whom  the  cause  was  heard, 
decreed  that  there  was  no  sufficient  ground  to  vacate  the  sales, 
which  be  held  to  have  been  fairly  made.  Plaintiff  appealed, 
and  insisted  that  the  defendants  were  trustees  to  sell,  and  as 
such  were  not  at  liberty  to  purchase  at  their  own  sale. 

Herndon  and  Caldwell^  for  the  appellants. 

Pope,  for  the  appellees. 

Johnston,  Chancellor.  A  majority  of  the  court  is  of  opinion 
that  the  plaintiff's  appeal  can  not  be  sustained.  The  opinion  of 
the  court  (in  which,  to  avoid  being  misconceived,  I  state  that  I 
do  not  concur)  is,  that  a  mortgagee  of  personalty  does  not  fall 
within  the  principle  which  prevents  a  trustee  to  sell  from  buy- 
ing at  his  own  sale.  It  is  my  province  to  state  the  reasons 
which  have  conducted  my  brethren  to  this  conclusion. 

A  creditor  holding  a  mortg^age  security,  is  a  trustee  to  sell, 
not  only  for  the  benefit  of  the  mortgagor,  but  for  his  own  also. 
If  he  were  not  at  liberty  to  bid,  he  would  be  deprived  of  the 
means  of  protecting  Lis  own  interests  as  creditor.  The  mort* 
gagor  is  at  liberty  to  bid  also,  and  has  thus  the  means  of  enter* 
ing  into  fair  competition  with  the  mortgagee,  and  compelling 
him  to  give  a  fair  and  full  price. 

But  the  court  is  of  opinion  that  although  a  mortgagee  does 
not  stand  in  that  relation  to  the  mortgagor  which  would  sub- 
ject him  to  an  order  setting  aside,  as  of  course,  his  purchase  at 
his  own  sale;  yet  that  he  holds  such  a  trust  character,  as  to 
throw  the  burden  on  him  of  supporting  his  purchase,  by  proof 
of  fairness. 

In  this  case  the  commissioner  and  chancellor  have  drawn  an 
inference  from  the  evidence  before  them,  that  there  was  no 
actual  fraud  in  the  sale;  and  they  appear  to  be  well  warranted 
in  their  conclusion. 

Chancellors  Da  Saussubb,  Johnson,  and  Habpeb  concurred. 
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EiNCAKNON   V.  GaBBOLL. 

[9  TEama,  11.] 

Vaudttt  ov  ah  OiTiGiAL  BoND  Can  not  be  impeached  by  the  officer  or  hifl 
soretieB  on  the  gromid  that  it  does  not  conform  to  the  statute  where  it 
appears  that  the  bond  was  more  favorable  to  the  obligors  than  that  re- 
quired by  the  statute. 

ALTHOtroH  THB  Ck>NDinoN  OV  AN  OFFICIAL  BoKD  may  not  be  as  extensiTe  aa 
the  statute  authoruBes,  yet  so  far  as  an  obligation  is  created,  it  is  good. 

Av  OmasiON  in  a  Bond  Rxndxbino  it  Inssnsiblb  may  be  supplied  by  refer- 
ence to  the  whole  bond  whereby  the  intention  of  the  parties  can  be 
ascertained. 

Wbit  of  error  from  a  judgment  against  Eincannon,  sheriff 
and  collector  of  Lincoln  county,  and  his  sureties.  The  condi- 
tion of  his  bond  was  that ''  the  above  bound  A.  A.  Kincannon 
shall  well  and  faithfully  pay  to  the  treasurer  of  the  district  of 
Tennessee,  all  taxes  of  him  collected  or  which  ought  to  be  col- 
lected, on  or  before  the  first  of  January,  1833,  and  the  first  of 
January,  1834,  then  the  obligation  to  be  void,  else  to  remain  in 
full  force  and  effect." 

T,  Washington,  for  the  plaintiff  in  error. 

Oeorge  8.  Terger,  aUomey^eneral,  contra. 

By  Oourt,  GhtESN,  J.  Two  questions  are  raised  upon  this  con- 
dition. 1.  It  is  insisted  that  as  the  act  1803,  c.  3,  sec.  14,  pre- 
scribes, that  the  bond  shall  be  conditioned  to  pay  the  taxes  to 
the  treasurer,  on  or  before  the  first  day  in  December  in  each 
year,  and  as  the  bond  in  this  case  is  conditioned  to  pay  on  or 
before  the  first  day  of  January,  it  is  not  a  statutory  bond,  and 
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no  judgment  by  motion  can  be  rendered.  The  difference  be- 
tween the  bond  which  was  executed,  and  that  directed  by  ibe^ 
act  of  assembly  to  be  taken,  is  in  favor  of  the  obligors,  as  it 
gives  the  sheriff  one  month  longer,  within  which  to  pay  the 
taxes.  The  court  has  constantly  held,  in  relation  to  appeal 
and  certiorari  bonds,  that  although  the  condition  might  not  be 
so  extensive,  as  the  act  of  assembly  authorized,  it  was  never- 
theless good,  as  far  as  an  obligation  was  created,  and  that  to  that 
extent  a  judgment  might  be  rendered.  The  principle  of  these 
cases  applies  here.  Although  the  collector  is  not  required  to 
pay  the  taxes  so  early  by  a  month  as  the  law  authorizes,  yet  aa 
the  delay  was  beneficial  to  him,  the  bond  was  good  to  compel 
him  to  pay,  at  the  time  specified  in  it.  In  addition  to  this  it 
may  be  remarked,  that  as  by  the  fifteenth  section  of  the 
same  act,  the  collector  is  required  to  pay  the  taxes  to  the 
treasurer,  by  the  last  day  of  December,  no  proceeding  can  be 
had  against  him  for  non-payment.  The  bond,  though  in  form 
as  directed  in  the  preceding  section,  is  made  payable  the  first 
day  of  December,  yet  it  is  not,  in  fact,  payable  till  the  last  day 
of  that  month,  so  that  the  condition  of  the  bond,  in  this  case, 
corresponds  with  the  obligation  created  by  law. 

2.  It  is  insisted,  that  as  the  law  requires  the  bond  to  be  con- 
ditioned for  the  payment  of  the  taxes  to  the  treasurer  of  the  dis- 
trict, where  the  said  sheriff  resides,  and  in  this  bond  he  under- 
takes to  pay  to  the  treasurer  of  the  district  of  Tennessee,  and  a» 
there  is  no  such  officer,  there  is  no  obligation  created  to  pay  to 
any  one,  and  therefore  no  recovery  can  be  had.  This  sheriff  re- 
sided in  Lincoln  county,  within  the  district  of  the  treasurer  of 
West  Tennessee,  and  the  taxes  should  have  been  made  payable 
to  the  treasurer  of  the  district  of  West  Tennessee.  To  have 
specified  the  place  where  payable,  with  critical  accuracy,  would 
only  have  required  the  insertion  of  the  word  "  West"  before 
the  word  Tennessee.  This  was  manifestly  intended  by  the 
parties.  They  live  in  West  Tennessee.  The  law  requires  the 
sheriff  to  pay  to  the  treasurer  of  West  Tennessee,  and  except 
the  omission  of  the  word  "  West "  they  use  all  the  words 
necessary  to  show  a  strict  compliance  with  the  law.  The 
words  used  are  insensible,  if  we  are  not  permitted  to  supply 
the  word  "  West;"  but  supplying  that  word,  they  are  sensible, 
and  are  the  precise  words  the  law  required  should  be  used. 
This  being  the  case,  may  not  the  word  be  supplied?  We  think 
it  may.    In  the  case  of  Coles  v.  Hulme,  15  Com.  L.  295,^  a  suit 

1.  16  Com.  L.  283;  S.  0.,  8  Barn,  k  Cren.  68a 
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was  brought  upon  a  penal  bond,  the  penalty  being  described 
as" seven  thousand  seven  hundred,"  without  any  species  of 
money  being  mentioned.     It  however  appeared  from  the  re- 
citals in  the  condition,  that  various  sums  expressed  in  pounds, 
were  agreed  to  be  paid,  and  hence  it  was  apparent,  that  the 
parties  intended  to  express  the  penalty  also  in  pounds,  and 
therefore  the  court  said,  that  in  furtherance  of  the  intention  of 
the  parties  the  word  "  pounds  "  might  be  supplied.     This  case 
is  full  to  the  point,  and  so  reasonable  in  itself,  that  we  fully 
concur  in  its  principle.    But  if  the  words, ' '  district  of  Tennessee 
were  rejected,  so  that  it  would  read  "  pay  to  the  treasurer, 
without   specifying  to  which  treasurer,  the  la\f   would  have 
directed  the  sheriff,  and  would  have  made  it  obligatory  on  him 
to  pay  to  the  treasurer  of  West  Tennessee. 
Judgment  affirmed. 


Davidson  v.  Phillips. 

[9  YXBOBB,  93.] 

Ih  an  AcnoN  ov  Fobciblb  Entbt  and  Detainsr,  the  title  is  not  to  bo  in- 
quired into. 

Okx  having  Title  can  not  Enteb  and  Dispossess  bt  Violence  one  having 
no  tiUo  whatever. 

It  is  Sufficient  Evidence  of  Possession  to  lock  the  doors  of  the  hoose, 
close  the  windows,  and  drive  cattle  on  to  the  premises. 

One  Who  Eittebs  upon  Premises  so  Possessed  will  be  presumed  to  have 
done  so  forcibly,  there  being  no  other  way  in  which  entrance  to  the  house 
could  be  obtained,  those  in  possession  having  refused  to  give  up  the  keys 
thereto. 

FoBOBLE  entry  and  detainer.  Judgment  for  the  plaintiffa 
below.     The  ease  sufficiently  appears  from  the  opinion. 

F.  B,  Fogg,  for  the  plaintiff  in  error. 

Thompson,  contra. 

By  Court,  Tubuet,  J.  There  are  some  trivial  objections  taken 
to  the  proceedings  before  the  justices,  which  being  merely  as 
to  matter  of  form,  are  not  scarcely  pressed,  and  need  not  occupy 
the  attention  of  the  court.  The  two  points  demanding  the  con- 
sideration of  the  court,  are:  1.  Were  the  defendants  in  error  ever 
actually  in  possession  of  the  premises  in  dispute?  2.  Was  that 
possession  ousted  by  the  forcible  entry  and  detainer  of  the 
plaintiff  in  error? 

The  writ  of  forcible  entry  and  detainer  is  given  in  order 
to  preserve  the  peace  and  harmony  of  society,  by  preventing 
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persons  who  have  conflictiiig  titles  to  the  same  lands,  tcom 
taking  redress  of  their  wrongs  into  their  own  bands.  It 
is  therefore  expressly  provided,  that  title  shall  never  be  in- 
quired into  in  this  mode  of  proceeding,  the  only  question  being, 
who  was  in  possession,  and  how  that  possession  was  lost.  If 
it  were  otherwise,  serious  would  be  the  consequences  to  society; 
for  when  the  title  to  land  is  to  be  disputed,  the  possession  is  a 
matter  of  great  importance,  and  if  it  were  left  to  be  struggled 
for  between  the  parties  by  force  and  violence,  the  peace  of  the 
community  would  not  only  be  destroyed,  but  in  very  many  in- 
stances bloodshed  would  be  the  consequence.  Therefore  it  has 
been  determined,  that  no  matter  how  perfect  a  man's  title  may 
be,  if  he  enter  upon  the  possession  of  another,  who  has  no  title 
whatever,  by  violence,  he  can  not  protect  himself  against  the 
operation  of  a  writ  of  forcible  entry  and  detainer.  Even  a 
landlord,  after  the  expiration  of  the  lease,  can  not  enter  upon 
the  possession  of  his  tenant:  3  Marsh.  345.^  What  then  consti- 
tutes an  actual  possession  ?  In  the  cases  of  Brumfield  v.  Bey^ 
nolds,  4  Bibb.  388;  Henry  v.  Clark,  4  Id.  426;  CkOes  v.  Clark,  3 
Marsh.  347,'  it  is  said,  ''a  person  may  be  in  possession  of  land 
without  having  a  crop  growing  on  it;"  "  or  a  person  residiugio 
\he  house,  or  the  field  inclosed  by  a  fence,  or  any  act  done  by 
the  owner  of  the  land  after  his  tenant  has  left  it,  indicating  an 
intention  not  to  abandon,  but  to  hold  possession  to  himself 
will  continue  the  possession  in  him." 

In  this  case,  defendants  in  error  claimed  title  to  the  land;  the 
tenant  was  about  to  give  up  possession;  his  landlord  (the  vendee 
of  defendants)  had  been  notified  thereof,  and  requested  to  re- 
sume the  same,  which  he  declined  doing,  no  doubt  because  of  his 
bill  for  the  rescission  of  his  contract.  Defendants,  to  protect  their 
rights,  take  possession  by  locking  the  doors  of  the  house,  closing 
the  windows,  and  driving  a  portion  of  stock  upon  the  premises. 
These  acts  are  clearly  evidence  of  an  actual  possession,  accord* 
iug  to  the  authorities  above  quoted,  and  from  which  the  jury 
were  well  authorized  in  finding  a  possession  in  the  defendants. 
It  was  a  question  of  fact  for  their  determination,  and  was  by  th» 
charge  of  the  court  left  to  them.  We  are  satisfied  they  found 
it  correctly.  Then  the  defendants  having  been  in  possession, 
the  next  inquiry  is,  was  that  possession  ousted  by  the  forcible 
entry  of  the  plainti£f  ?  This  is  also  a  question  of  fact,  which  by 
the  charge  of  the  court  was  left  to  the  jury,  and  found  by  them 
in  favor  of  the  defendants  in  error,  as  we  think  correctly.     The 
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proof  fihows^  that  the  house  was  locked  and  the  windows  closed; 
that  the  plaintiff  applied  to  the  agent  of  the  defendants  and  de- 
manded possession,  which  was  refused.  How  did  he  get  it? 
The  inference  is  irresistible — by  breaking  the  doors,  windows, 
or  some  other  part  of  the  house.  A  forcible  entry,  within  the 
very  words  of  our  act  of  1821,  c.  14,  sec.  1.  There  li>eing  then 
A  possession  by  the  defendants  in  error,  and  a  forcible  entry  by 
the  plaintiff  in  error,  the  judgment  of  the  court  below  was  cor- 
rect. Let  it  be  affirmed. 
Judgment  affirmed. 

In  the  nibBeqnent  deciaion  of  ChUdreaa  v.  Black,  reported  on  page  317  of 
9  Yerger,  the  subject  of  forcible  entry  and  detainer  was  considered  in  reference 
to  the  following  facts:  The  premises  in  question  had  been  in  tho  actoal  poe- 
aeasion  of  one  Black  in  right  of  his  wife,  bat  at  the  time  of  the  entry  com- 
plained of,  and  for  some  time  prior  thereto,  there  had  been  no  one  in  occu- 
pancy, the  house  having  been  kept  locked  up,  Black  retaining  the  key. 
Childress  and  Wiley  having  procured  a  deed  of  the  premises  from  one  who 
claimed  under  conveyance  from  the  ancestor  of  Black's  wife,  told  a  witness 
that  they  were  going  to  take  possession  of  the  house,  saying  that  they  had 
the  original  key.    Witness  accompanied  them,  but  could  not  tell  whether  the 
key  was  used  to  open  the  door,  knowing  merely  that  they  opened  the  door 
and  went  in.     '*  Black  shortly  after  came  to  the  house;  Childress  stood  in  the 
porch  with  Black,  and  WUey  in  the  door  with  his  pocket-knife  in  his  hand. 
Black  told  them  to  go  peaceably  out  of  his  house.     They  told  him  it  was 
their  property,  and  they  would  hold  the  possession  unless  taken  from  them 
by  better  title.    Childress  took  witness  into  a  back  room;  said  Black  was  very 
hot  or  angry,  and  it  was  possible  would  use  violence  to  take  the  possession, 
and  asked  if  witness  had  arms.     Witness  gave  his  opinion  that  Black  had 
none,  and  would  not  use  i^lence.    Bailey,  a  witness,  proved  that  Wiley, 
speaking  to  him  of  the  above-mentioned  interview  with  Black  at  the  door  of 
the  house,  said  that  he  had  the  possession,  and  was  determined  on  keeping 
it;  that  he  had  no  property  within  the  house,  and  know  if  Black  had  entered 
the  house,  he  would  have  had  possession  as  much  as  he  had."    Upon  these 
facts,  in  proceedings  of  forcible  entry  and  detainer,  judgment  of  restitution 
was  given  against  Childress  and  WUey  in  favor  of  Black  and  wife.     Upon 
certiorari  to  the  supreme  court,  it  was  said:    ''As  to  the  first  question 
whether  the  defendants  below,  as  shown  by  the  record,  were  guilty  of  forci- 
ble entiy  and  detainer,  we  entertain  no  doubt.    To  constitute  this  offense,  it 
18  not  necessary  that  violence  and  outrage  upon  person  or  property  should  in 
fact  be  resorted  to.    If  the  actual  poesession  of  another,  in  a  house  or  tene- 
ment, be  invaded,  taken,  and  held  under  circumstances  to  show  that  it  will 
not  be  surrendered  without  a  breach  of  the  peace  on  the  one  side  or  the 
other;  this  constitutes  a  case  of  forcible  entry  and  detainer.    The  statute 
was  intended  to  prevent  bloodshed,  violence,  and  breaches  of  the  peace,  too 
likely  to  arise  from  wrongful  intrusion  into  the  possession  of  another,  and  to 
give  a  right  to  restitution  under  tlie  statute;  it  is  not  so  absurd  as  to  require 
actual  bloodshed  and  violence,  and  frequent  breaches  of  the  peace  in  the  acqui- 
sition or  retention  of  the  possession."    The  second  question  presented  in  this 
case  waa  whether  the  petition  for  a  writ  of  certiorari,  which  showed  upon  its 
face  that  the  petiUoners  had  been  giilty  of  a  forcible  entry  and  detainer. 
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shonld  be  diamiBsed  notwithstanding  the  fact  that  the  proceedings  below  wer» 
informal  and  defective,  and  the  conrt  was  of  opinion  that  a  dismissal  was 
proper. 

FoBCiBiJfi  Entby  akd  Detainer. — ^This  subject  is  examined  in  the  not» 
to  IhiU  V.  Contoellf  18  Am.  Dec.  139.  Other  decisions  in  this  series  are  Be» 
T.  Lawless,  12  Id.  295;  Hoskins  v.  Bdm,  14  Id.  133;  MiMUox  v.  Hdm,  15  Id. 
64;  StcUey'.  BenneU,  18  Id.  663;  BvtU  v.  Vorhees,  22  Id.  489;  Tribbte  ▼. 
Frame,  23  Id.  439. 


HlOEMAN   V.  CaNTBELLi. 

[9  Tbboxb,  173.] 

Bt  thb  Common  Law,  Estates  Defeasible  by  the  payment  of  money  on  & 

particular  day  were  estates  upon  condition  which  became  abeolDte  by 

the  non-payment. 
Whether  an  Instrument  is  a  Mortoaoe  or  Gonditional  Salx  depends 

npon  the  intention  of  the  parties,  to  be  gathered  from  the  deed  and  the 

evidenoe. 
To  Make  a  Deed  a  Mortgage  on  its  Face,  it  mnst  either  show  that  the 

consideration  was  money  loaned  or  a  debt  due,  or  it  mnst  express  a  cor* 

enant  for  the  repayment  thereof. 
On  a  Conditional  Sale  the  condition  must  be  strictly  performed,  and  tibs 

tender  made  with  all  the  formalities  required  by  law. 

Bill  to  redeem  a  negro.  The  opinion  states  the  case. 
Decree  dismissiDg  the  bill,  whence  an  appeal  was  taken. 

Meigs,  Bucks^  and  Thompson,  for  the  complainant. 

J.  S.  Yerger  and  W.  E,  Anderson,  contra. 

By  Court,  Tublet,  J.  Two  questions  arise  for  consideratioii 
in  this  case:  1.  Is  the  transaction  between  complainant  and 
defendant  a  mortgage  or  a  purchase,  with  liberty  to  repurchase  f 

By  the  common  law,  all  estates  which  were  created  defeasible 
by  the  payment  of  money  on  a  particular  day  by  the  vendors, 
were  held  to  be  estates  upon  condition,  and  if  the  day  ap- 
pointed for  the  payment  were  suffered  to  elapse  without  its  be- 
ing made,  the  estate  became  absolute,  because,  in  estimation  of 
the  law,  the  estate  was  the  thing  contracted  for,  and  the  money 
collateral  thereto.  This  principle  was  necessarily  applied,  as 
well  to  cases  where  the  estate  was  merely  designed  as  security 
for  a  debt  due,  as  where  the  intention  was  to  sell  upon  a  con- 
dition of  repurchase.  This  doctrine  was  so  rigorous,  and  in  its 
operation  so  frequently  productive  of  the  most  intolerable  in- 
justice, that  the  courts  of  chancery,  at  an  early  period,  expe- 
rienced the  necessity  of  adopting  a  different  rule  of  constmo- 
tion,  and  therefore  said,  that  in  all  cases  when  a  pre-existing 
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debt,  or  a  loan  made  at  the  time  of  the  purchase,  was  the  con- 
sideration of  the  deed  of  conyeyauce,  they  would  consider  the 
debt  as  the  thiug  contracted  for,  and  the  estate  as  collateral 
thereto,  bj  which,  the  rig^ht  to  redeem,  although  the  day  of 
payment  had  elapsed,  was  secured  to  the  vendor.     But  this 
rule  of  construction  was  only  applied  to  cases  where  the  estate 
was  really  intended  as  secuiity  for  the  payment  of  money,  and 
not  to  those,  when  there  was  no  precedent  debt  and  no  loan  of 
money,  but  an  honest  design  to  purchase  the  property  with  a 
condition  of  repurchase:   they  were  left  as  at  common  law. 
Was  this  bill  of  sale  intended  as  a  security  for  the  payment  of 
a  debt  due,  or  for  money  lent  at  the  time  of  its  execution? 
This  question  must  be  answered  either  by  the  bill  of  sale  or  by 
the  proof.    The  bill  of  sale  contains  no  recital  of  the  existence 
of  a  precedent  debt  or  a  loan  of  money  as  the  consideration, 
bot  four  hundred  and  fifty  dollars  in  hand  paid,  the  receipt  of 
which  is  acknowledged;  it  is  in  the  usual  form,  and  passes  the 
absolute  interest  in  the  slave,  and  is  signed  by  the  complainant. 
The  condition  thereto  provides,  that  if  the  complainant  shall 
pay  to  the  defendant  the  said  sum  of  four  hundred  and  Sfty 
dollars  mentioned  in  the  bill  of  sale,  by  the  first  day  of  Janu- 
ary, 1827,  it  shall  be  void.     This  condition  is  signed  by  the 
defendant,  thereby  clearly  intimating  that  it  was  his  contract, 
and  not  that  of  the  complainant. 

It  is  not  pretended  that  in  the  bill  of  sale  signed  by  the  com- 
plainant there  is  any  evidence  of  a  pre-existing  debt  or  loan  at 
the  time  of  the  sale.  Is  it  to  be  found  in  the  condition  signed 
by  the  defendants  ?  Chancellor  Kent  says,  in  the  fourth  volume 
of  Commentaries,  page  142:  "In  equity,  the  character  of  the 
conveyance  is  determined  by  the  clear  and  certain  intention  of 
the  parties;  and  any  agreement  in  the  deed,  or  in  a  separate  in- 
strument, showing  that  the  parties  intended  the  conveyance 
should  operate  as  security  for  the  repayment  of  the  money, 
will  make  it  such,  and  give  to  the  mortgagor  a  right  of  redemp- 
tion." What  is  there  in  this  condition  that  shows  that  the 
parties  so  intended  it  ?  Is  it  the  word  pay  ?  Surely  not;  for 
this  is  just  as  applicable  to  a  condition  of  a  repurchase,  as  to  a 
mortgage.  There  is  no  acknowledgment  of  an  existing  debt 
or  loan;  nothing  from  which  either  of  them  can  be  inferred, 
and  no  covenant  for  repayment  of  the  purchase  money;  and 
although  a  want  of  a  covenant  to  repay  the  purchase  money  is  not 
complete  evidence  that  a  conditional  sale  was  intended,  yet  Chief 
Justice  Marshall,  in  the  case  of  Conway's  Executors  v.  Alexander, 
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7  Cranch,  237,  says:  "  It  is  a  circumstance  of  no  inconsiderable 
importance. "  But  it  is  contended  that  the  word  * ' pekj"  amounts 
to  a  covenant,  and  that  an  action  would  lie  upon  it. 

This  argument  admits  the  necessity  of  the  existence  of  a  debt 
to  constitute  this  transaction  a  mortgage,  and  that  the  mort-^ 
gagee  should  have  a  remedy  against  the  mortgagor;  therefore, 
the  existence  of  the  debt  is  certainly  not  to  be  collected  from  the 
bill  of  sale  or  the  condition;  and  the  law  is  expressly  laid  down 
in  4  Kent  Com.  445,  to  be,  that  a  covenant  for  the  payment  of 
the  money,  inserted  in  the  mortgage,  must  be  express,  for  that 
no  action  will  lie  on  the  proviso  or  condition  of  the  mortgage; 
and  such  is  the  opinion  of  the  supreme  court  of  the  United 
States  in  the  case,  before  referred  to,  of  Conway's  Execuiors  v. 
Alexander.  But  it  is  further  contended,  that  it  is  not  neces- 
sary, iu  order  to  make  this  a  mortgage,  that  there  should  be 
either  in  the  bill  of  sale  or  the  condition,  a  covenant  of  repay- 
ment; for  which  the  case  of  Lawley  v.  Hooper,  3  Atk.  278,  is 
cited.  This  is  unquestionably  true,  for  it  has  long  since  been 
decided  that  a  deed,  absolute  upon  its  face,  may  be  declared  to 
be  a  mortgage  upon  parol  proof,  showing  that  such  was  the  in- 
tention of  the  parties.  It  certainly  is  not  contended,  that  this 
decision  supports  the  position  that  a  conveyance  may  be  de- 
clared to  be  a  mortgage,  when  there  is  no  remedy  for  the  debt 
against  the  debtor;  that  would  indeed  be  to  contradict  all  the 
authorities  on  this  point.  The  case  from  Atkins,  then,  only 
proves  that,  though  it  can  not  be  gathered  from  the  face  of  the 
instrument  that  it  is  a  mortgage,  yet  parol  proof  may  be  heard 
to  show  that  it  was  intended  as  such. 

From  these  considerations  it  is  seen,  that  to  make  a  deed  of 
conveyance  a  mortgage  upon  its  face,  it  must  show  that  the 
consideration  which  supports  it,  was  either  a  debt  due  or 
money  hint  at  the  time  of  its  execution,  or  it  must  contain 
an  express  covenant  for  the  repayment  thereof;  this  bill  of  sale 
and  its  condition  shows  neither  of  these  things,  therefore  it  is 
not  a  mortgage  upon  its  face.  Then  the  next  inquiry  is,  does 
the  parol  proof  show  it  to  have  been  a  conveyance  made  to 
secure  the  payment  of  money  ?  Most  certainly  not,  but  directly 
the  contrary.  The  testimony  of  James  P.  Clark  shows,  that 
there  was  no  debt  due,  no  loan  of  money;  that  the  defendant 
expressly  refused  to  have  any  condition  for  a  repurchase  if  this 
was  to  make  it  a  mortgage;  that  the  complainant  was  informed 
of  this  objection;  that  the  agreement  was,  that  there  should  be 
a  condition  of  repurchase,  and  that  he  was  instructed  so  to  pre* 
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pare  the  contract  by  the  parties,  and  that  he  did  bo.  Ihere  is 
no  other  testimony  on  this  point,  and  of  course  there  is  no 
parol  proof  bj  which  the  sale  can  be  converted  into  a  mortgage. 
We  are  therefore  of  opinion,  that  this  was  a  sale  upon  con- 
dition of  repurchase. 

The  court  is  aware  that  sales  of  this  character  are  watched 
with  a  jealous  eye,  because  they  may  be  used  as  a  means  of 
avoiding  the  statute  of  usury,  and  recognize  the  doctrine  of 
Lord  Cbaucellor  Hardwicke,  as  established  in  the  case  of 
Lavoley  v.  Hooper ^  that  whenever  there  is  the  least  tincture 
of  fraud  or  oppression  these  bargains  will  be  relieved  against. 
But  in  this  case  everything  appears  fair  and  honest:  an  ade- 
quate price  was  paid  for  the  negro,  and  no  undue  advan- 
tages sougbt  or  claimed  by  the  vendee.  The  second  point  in 
this  case  is,  does  the  proof  show  that  the  complainant  com- 
plied with  the  condition  of  repurchase,  by  the  payment  or  ten- 
der of  payment,  of  the  purchase  money  within  the  time  pre- 
seribed?  It  is  admitted  in  the  answer,  and  is  proved  by  a 
witness,  that  before  the  time  of  condition  had  expired,  com- 
plainant procured  Gleaves  to  go  with  him  to  the  defendant, 
for  the  purpose  of  repaying  the  money,  and  that  they  offered 
to  do  so,  if  he  would  make  a  bill  of  sale  of  the  negro  to 
Gleaves,  which  he  refused  to  do,  but  expressed  a  willingness 
to  receive  his  money,  and  reconvey  to  complainant,  which  was 
not  acceded  to;  so  there  was  no  money  paid;  neither  the  proof 
nor  admission  of  defendant  shows  that  there  was  an  actual  ten- 
der even  upon  condition  of  a  conveyance  to  Gleaves.  We 
are  of  opinion,  that  the  defendant  was  not  bound  by  the  con- 
dition of  the  bill  of  sale  to  reconvey  to  any  person,  except  the 
complainant,  and  that  he  might  well  refuse  to  convey  to  an- 
other, as  in  every  sale  of  a  chattel,  there  is  an  implied  warranty 
of  title,  upon  which  defendant  might  possibly  have  been  made 
liable.  We  are  further  of  opinion,  that  in  cases  of  sales,  upon 
condition  of  repurchase,  the  tender  must  be  made  with  all  the 
formalities  required  by  law;  at  the  right  time,  the  right  place, 
and  to  the  right  person,  for  inasmuch  as  the  money  is  collateral 
to  the  property,  and  the  vendee  hath  no  promise  either  express 
or  implied  for  its  payment,  if  he  refuse  to  receive  it  upon  a 
tender  properly  made,  the  condition  is  complied  with,  and  he 
has  no  remedy  for  its  recovery:  See  Litt.  sec.  335,  and  Hargrave 
and  Coke's  comments  thereon. 

For  these  reasons  we  are  of  opinion,  that  the  decree  of  the 
circuit  court  be  affirmed. 

Decree  affirmed. 
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MoRTGAOB  OR  Ck)Ki>inoNAL  Sale. — In  the  note  to  Cltase*M  eate,  17  Am. 
Deo.  300,  the  question,  when  a  deed  absolute  in  form  is  to  be  considered  a 
mortgage  and  when  a  conditional  sale,  is  considered.  The  intention  of  the 
parties  is  to  govern:  Bennet  v.  IloU,  24  Id.  455;  OilUa  v.  Martin^  25  Id.  729; 
TouU  V.  liichards,  23  Id.  722.  Although  a  sale  accompanied  by  an  agree- 
ment to  repurchase  will  be  supported  in  a  proper  case,  yet  the  court  will 
watch  such  agreements  and  will  construe  them  to  be  securities,  unless  a  con- 
trary intention  is  nmnifest  from  the  circumstances:  OtUia  v.  MarUn^  25  Id. 
729.  And  in  Coltcell  v.  IVoods,  27  Id.  345,  an  absolute  deed  with  a  covenant 
by  the  grantee  to  reconvey  upon  the  repayment  of  a  certain  sum  and  interest 
witlun  a  year,  the  grantor  remaining  in  possession,  was  construed  to  be  a 
mortgage  although  it  appeared  by  parol  that  the  parties  did  not  so  intend  it. 
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[9  Tkboxb,  909.] 

Thb  Ritli  in  Sheixet's  Case  was  brought  over  by  our  aiioe8ton»  fomied 

part  of  the  colonial  laws,  and  until  abrogated  by  statutory  eDacbneot^ 

must  continue  to  bo  law  in  Tennessee. 
The  Kule  is  One  of  Propestt  and  Publio  Policy,  and  not  of  intention  or 

construction.     The  same  is  true  also  in  cases  of  wills,  which  give  rise  to 

the  application  of  the  rule. 
Rbabon  and  Pouct  of  the  Rule  considered.      Reese,  J. 
A  Gift  of  a  Slave  to  One  "  for  and  during,  and  until  the  full  end  and  tenn 

of  her  natual  life;  and  after  the  determination  of  that  estate,  then  to  the 

heirs  of  the  body  "  of  the  donee,  vests  the  entire  interest  in  the  donee. 
Where  Words  would  Raise  an  Estate  Tail  in  Realty,  they  will  giv«  the 

absolute  property  in  realty. 

Bill  filed  by  Agnes  Polk,  formerly  Agnes  Brown,  and  by  her 
husband  and  their  children,  setting  forth  certain  facts  admitted 
by  the  defendants  to  be  true.  The  facts  were:  that  prior  to 
Agnes'  marriage,  Elizabeth  Strain,  her  natural  mother,  since 
married  to  Faris,  did  on  the  second  day  of  January,  1786,  make 
a  gift  containing  the  following  language:  "  That  the  said  Eliza- 
beth Strain,  for  and  in  consideration  of  the  natural  love  and 
a£fection  which  she  hath  and  beareth  unto  the  said  Agnes 
Brown,  hath  given,  granted,  and  confirmed,  and  doth  give, 
grant,  and  confirm  unto  the  said  Agnes  Brown,  one  negro 
wench  about  eleven  years  of  age,  named  Phillis;  likewise  a  cow 
and  calf,  togetht  r  with  all  the  issue  of  the  said  negro  wench, 
and  the  increase  of  the  cattle  aforesaid.  To  have  and  to  hold, 
and  to  enjoy  all  and  singular  the  premises  aforesaid  to  the  said 
Agnes  Brown,  her  executors,  administrators,  and  assigns,  for  and 
during,  and  until  the  full  end  and  term  of  her  natural  life;  and 
after  the  determination  of  that  estate,  then  to  the  heirs  of  the 
body  of  the  said  Agnes  Brown,  lawfully  issuing,  and  for  default 


April,  1836.]  Polk  v.  Fams.  401 

of  snch  issue  la\7fullj  begotten,  then  the  said  negro  wench  and 
her  issue,  and  the  cattle  and  their  increase  to  return  to  me  and  my 
heirs  f  oreyer.  And  the  said  Elizabeth  Strain,  all  and  singular,  the 
aforesaid  property  to  the  said  Agnes  Brown  and  her  heirs,  law- 
fully begotten,  against  all  persons  whatever,  shall  and  will 
warrant  and  forever  defend,"  etc.  It  was  also  admitted,  as 
alleged,  that  shortly  before  Agnes'  marriage,  the  defendant 
compelled  her  to  execute  a  conveyance  of  her  interest  in  the 
slave  to  Faris,  by  refusing  to  give  consent  to  the  marriage  unless 
the  instrument  was  executed;  and  the  complainant,  Agnes'  hus- 
band, was  similarly  compelled  to  execute  a  bond  assenting  to 
Agnes  making  such  a  conveyance.  The  bill  prayed  the  cancel- 
lation of  the  conveyance  from  Agnes,  and  of  the  bond,  and  the 
surrender  of  the  slave  with  her  increase.  The  statute  of  lim- 
itations was  relied  upon  by  the  defendant.  Ohancellor  Oooke, 
being  of  opinion  that  the  absolute  interest  passed  to  Agnes  by 
the  deed  from  Elizabeth  Strain,  and  that  the  statute  of  limita- 
tions had  run  against  Agnes  and  her  husband,  dismissed  the 
bill.     Whence  this  appeal  was  taken. 

H.  A.  Oarrett,  for  the  complainant.  The  chancellor's  opinion 
was  based  on  the  rule  in  Shelley's  case^  which  is  now  condemned 
by  many  eminent  jurists:  PapUlon  v.  Voice,  2  P.  Wms.  471; 
King  v.  MeUing,  1  Vent.  225;  Legate  v.  Seioel,  1  P.  Wms.  87; 
and  per  Lord  Mansfield:  Long  v.  Laming,  2  Burr.  1107.  Its 
authority  is  no  longer  recognized  in  Pennsylvania:  Findley*8 
Lessee  v.  Riddle,  2  Binn.  139  [5  Am.  Dec.  365];  and  in  Oonnec- 
ticnt:  Allen  v.  Mather,  9  Conn.  114.  The  intention  governs,  and 
**  heirs  of  the  body  "  are  to  be  taken  in  connection  with  the  in- 
tention of  the  grantor  or  donor:  Peacock  v.  Spooner,  2  Yem. 
195;  Daffem  v.  Dqfem,  Id.  362;  Ward  v.  Bradley,  Id.  28; 
Hogsden  v.  Buasey,  2  Atk.  89;  Hobert  v.  Lord  Stamford,  1  Bro. 
P.  C.  388;  Bagshaw  v.  Spencer,  2  Atk.  570;  Long  v.  Laming,  2 
Burr.  1107;  Warman  v.  Leaman,  Finch,  279;  Glare  v.  Clare, 
Cas.  temp.  Talb.  21;  Backhouse  v.  WeUs,  10  Mod.  181;  Den  v. 
LUe,  1  T.  B.  593.  Here  the  intention  is  plain.  But  the  word 
"  issue"  is  always  a  word  of  purchase:  Bailey  v.  Morris,  4  Yes. 
794;  Backhouse  v.  Wells,  10  Mod.  181;  Bagshaw  v.  Spencer,  3 
Atk.  570.  Again,  if  the  children  of  Agnes  are  entitled  to  the 
slaves,  the  statute  of  limitations  has  nothing  to  do  with  the 
case;  but  even  if  the  estate  is  absolute  in  her,  defendant  can 
not  avail  himself  of  the  statute,  as  Elizabeth  covenanted  and 
warranted  the  title  against  all  persons:   Hays  v.  BeckerstUh, 

AM.  Dso.  Vol.  XXX— M 


A 


402  Polk  v,  Fabis.  [Teniu 

Vaugh.  122;  Piatt  on  Covenants,  315,  319;  Hob.  35;  1  T.  B. 
671;  2  SaDd.  322;  13  East,  72. 

B,  ToUen  and  O,  S,  Yerger,  contra.     The  rule  in  Shelley's  case, 
"whatever  its  origin,  was  brought  over  by  our  ancestors  and  con- 
tinues to  be  law  in  this  state,  it  never  having  been  abrogated. 
Whatever  doubts  may  have  once  existed,  it  is  now  well  settled 
that  the  words  **  heirs"  or  "heirs  of  the  body"  are  so  apt  and 
appropriate  a  description  of  the  whole  line  of  inheritable  suc- 
cebsion,  as   not  to  admit  of  their  being  received  in  a  different 
sense  without  such  distinct  and  unequivocal  demonstration  of 
intention  to  use  them  differently  as  can  not  be  misunderstood: 
4  Kent,  228;  Hays  on  Beal  Estate,  15,  16,  17,  18;  20  Com.  L. 
512;  Roe  v.  Bedford,  4  Man.  &  Sel.  362;  Doe  v.  Harvey,  4  Barn.  & 
Cress.  610;  Fool  v.  Fool,  3  Bos.  &  Pul.  620;  Jesson  v.  WrigJU,  2 
Bligh  P.  C.  1.     In  this  case  there  are  no  such  words  of  expla- 
nation.    And  no  word  or  expression,  however  strong,  that  a 
life  estate  was  only  intended  to  the  first  taker,  will  be  sufficient 
to  do  away  the  effect  of  the  subsequent  limitations;  were  it 
otherwise,  the  rule  itself  could  not  exist.     For  example :  where 
an  estate  for  life  is-  expressly  given,  and  words  restrictive  of  the 
power  of  alienation  are  superadded:  Hays  v.  Ford,  cited  Fearne 
on  Rem.  173,  174;   FerHn  v.  Blake,  1  Har.  Coll.  283.      Or 
words  superadded  which  give  a  power  to  jointure  to  the  first 
taker:  Eundel  v.  My,  Cart.  170;  Broughlon  v.  Langley,  2Ld.  Eaym. 
873;  King  v.  MeUing,  2  Lev.  78;  Frank  v.  Stovin,  3  East,  548. 
Or  where  there  is  an  estate  for  life  without  impeachment  for 
waste  and  power  to  jointure  with  limitations  to  trustees  to  pre- 
serve contingent  remainders:  Shaw  v.  Weigh,  3  Bro.  P.  C.  130; 
Jones  V.  Morgan,  1  Bro.  C.  C.  206;  FapiUon  v.  Voice,  2  P.  Wms. 
471;  Bennet  v.  TanhervUle,  19  Yes.  170;  Coulson  v.  Goulaon,  2 
Atk.  247;   Hodgson  v.  Ambrose,  3  Bro.  P.  C.  416;  Olenorchy  v, 
BosvUte,  Cas.  temp.  Talb.  3;  Dm  v.  Fliicky,  5  T.R.  299;  Lang- 
ley  V.  Baldwin,  1  P.  Wms.  759.     Or  where  the  limitation  is  to 
A.  for  life  only,  or  for  life  and  no  longer:  Robinson  v.  Robinson, 
3  Bro.  P.  C.  180;  Doe  v.  Cooper,  1  East,  229;  Roe  v.  Bedford, 
4 Man.  &  Sel.  362.     The  words  ''in  default  of  issue"  have  not 
the  effect  urged  for  them;  they  are  found  in  nearly  every  case 
to  whioh  the  rule  in  Shelley's  case  h&Q  been  applied:  Doct,  Har- 
vey,  4  Burn.  &  Cre&s.  610;  King  v.  Mellish,  2  Lev.  58;  FlaU  v. 
Fowls,  2  Mau.  &  Sel.  65;  Elton  v.  Eason,  19  Ves.  73;  Roe  v.  Bed- 
ford,  4  Mau.  &  Sel.  362;  Wright  v.  Pearson,  1  Eden,  119;  Shel- 
ley's  case,  1  Co.  93;  Garih  v.  Baldwin,  2  Ves.  646;  Whilmg  v. 
Wilkins,  1  Bulst.  215;  Doe  v.  HaUy,  8  T.  R.  5.     We  wi'l  next 
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inquire  what  words  have  been  held  sufficient  or  insufficient  to 
take  a  limitation  "  to  the  heirs  of  the  body"  out  of  the  rule.    If 
the  limitation  is  to  ''  heirs"  or  "  heirs  of  the  body"  in  the  plural, 
superadded  words  engrafted  upon  them  will  not  do  away  their 
legal  effect:  Fearn  on  Bem.  178;  Shelley's  case,  1  Go.  93;  Le- 
gaie  v.  Sevoel,  1  P.  Wms.  87;  Pool  v.  Fool,  3  Bos.  &  Pul.  620; 
Eays  V.   Ford,   2  Bl.  598;    Wright  v.  Pearson,  1  Eden,  119; 
Measure  v.  Gee,  5  Barn.  &  Aid.  910;  GoodwriglU  v.  PuUen,  2  Ld. 
Baym.  1437;  Morris  v.  Ward,  8  T.  B.  518;  Eoe  v.  Orew,  2  Wils. 
322.     Even  in  cases  where  the  remainder  is  limited  to  "  issue," 
which  is  not  per  sea,  word  of  limitation,  unless  there  are  sup* 
peradded  words  of  limitation  or  other  clear  explanatory  terms^ 
the  rule  applies  in  full  force:  King  v.  MeUish,  2  P.  Wms.  472; 
OlenoTchy  v.  BosrnUe,  Gas.  temp.  Talb.  3;  Robinson  y.  Eobinson, 
3  Bro.  P.  G.  180;  King  v.  Barchel,  1  Eden,  424;  Den  v.  Plucky, 
5  T.  B.  299;  Frank  v.  Stovin,  3  East,  548;  Morney-generaX  v. 
SuMen,  1  P.  Wms.  734;  Stardy  v.  Leonard,  1  Eden,  87;   Doe  v. 
HdLly,  8  T.  B.  5.     But  where  there  are  superadded  words  of 
limitation,  the  word  "  issue  "  will  be  taken  as  a  word  of  purchase, 
as  in  Loddington  v.  Kime,  1  Ld.  Baym.  203;  Backhouse  v.  Wdls, 
1  Eq.  Gas.  Abr.  184;  MandeviUe  v.  LacHy,  3  Bidg.  P.  G.  352; 
Doe  V.  GoUis,  4  T.  B.  244;  Merest  v.  James,  1  Brod.  &  B.  184; 
Barnfield  v.  Popham,  1  Eq.  Gas.  Abr.  183.     And  in  the  follow- 
ing cases,  where  the  explanatory  words  were  held  sufficient,  the 
modification  is  clear:  Goodlett  v.  Herring,  1  East,  164;  Henry  v. 
Purcel,  Bl.  1092;  Doe  v.  Ironmonger,  3  East,  533;  Right  v. 
Gribber,  5  Barn.  &  Gress.  856;   Grump  v.  Norwood,  7  Taunt. 
363;  White  v.  CoUins,  Com.   289;   Seward  v.   WhUhck,  5  East, 
199.     It  must  be  then  that  the  absolute  interest  in  the  slave 
was  vested  in  Agnes,  and  that  her  claim  is  barred  by  the 
statute  of  limitations. 

By  Gourt,  Basse,  J.  The  determination  of  this  cause  depends 
upon  the  legal  effect  of  the  terms  used  in  the  deed  or  bill  of 
sale  set  forth  in  the  pleadings,  which  is  in  the  following  words. 
[Here  the  judge  set  out  the  deed  as  stated  in  the  bill.]  The 
complainants  contend  that  the  above  deed  vests  a  life  estate 
only  in  Agnes  Brown,  and  a  remainder  in  the  other  complain- 
ants, her  children,  as  purchasers;  that  the  words  '*  heirs  of  the 
body''  in  the  deed,  are  to  be  considered  and  taken,  not  as 
words  of  limitation,  but  of  purchase.  On  the  other  baud,  the 
defendant  contends  that  the  words  used  in  the  deed  fall  within 
the  extent  of  the  rule  in  Shelley's  case;  that  if  the  conveyauce 
had  been  of  real  estate,  the  legal  effect  of  the  words  under  the 
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operation  of  the  rale  in  SheUey's  case,  woold  have  been  to  Test 
Agnes  Brown,  the  first  taker,  with  the  inheritance  in  fee  tail, 
which  the  statute  of  1784,  c.  22,  sec.  5,  would  have  con- 
yerted  into  a  fee  simple  absolute;  but  that  the  deed  being  for 
personalty,  of  which  au  estate  tail  can  not,  by  law,  be  limited, 
the  whole  interest  vested  absolutely  in  Agnes  Brown. 

Two  questions  have  been  discussed:  1.  Will  full  effect  be 
given  to  the  rule  in  SheUey's  case  in  the  courts  of  Tennessee? 
2.  Does  the  rule  extend  to  and  embrace  the  present  case  ? 

The  rule  in  question  was  considered  in  the  twenty-third  year 
of  the  reign  of  Queen  Elizabeth,  when  upon  authority  of  cases 
in  the  year  books  of  the  reign  of  Edward  III.,  and  of  divers  other 
books,  it  was  held  by  the  lord  chancellor  of  England,  and  all  the 
judges  except  one  of  the  puisne  judges,  as  an  acknowledged 
and  ancient  rule  of  law,  "  that  when  the  ancestor,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  mediately  or  im- 
mediately to  his  heirs  in  fee  or  in  tail,  that  always  in  such  cases, 
the  **  heirs  of  the  body''  are  words  of  limitation  of  the  estate, 
and  not  words  of  purchase:  1  Co.  104.^  Mr.  Preston  gives 
a  description  or  definition  of  the  rule,  which  Chancellor  Kent, 
a  very  competent  judge  of  the  matter,  pronounces  to  be  full 
and  accurate.  "  When  any  person  takes  an  estate  of  freehold, 
legally  or  equitably,  under  a  deed,  will,  or  other  writing,  and 
in  the  same  instrument  there  is  a  limitation  by  way  of  remainder, 
either  with  or  without  the  interposition  of  an  intervening 
estate,  of  a  right  of  the  same  legal  or  equitable  character,  to 
his  heirs  or  heirs  of  his  body,  as  a  class  of  persons  to  take  in 
succession,  the  limitation  to  the  heirs  entitles  the  ancestor  to 
the  whole  estate:"  1  Preston  on  Estates,  263. 

As  a  ground  why  full  effect  should  not  be  given  in  Tennessee, 
to  this  rule,  it  has  been  argued  that  it  had  its  origin  in  the 
policy  of  the  feudal  system,  when  that  system  was  in  full  vigor. 
It  is  alleged  to  have  been  founded  upon  reasons  which  hare 
now,  even  in  England,  but  little  strength,  and  which  in  the 
United  States  never  existed,  in  which  the  .rule  is  said  not  to  be 
in  harmony  with  our  institutions;  and  it  is  contended  that  the 
reasons  in  which  the  rule  originated  having  ceused,  the  rule 
itself  should  cease  with  them.  The  current  indeed  of  profes- 
sional opinion  in  England  seems  to  be,  that  the  rule  had  its 
origin  in  feudal  policy,  the  incidents  of  wardship,  primer  seisin, 
relief,  etc.,  making  estates  taken  by  descent  more  beneficial  to 
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the  lord,  than  estates  taken  bj  purchase.  It  is  remarkable, 
however,  that  Justice  Blackstone,  in  his  celebrated  argument 
in  the  case  of  Perrin  y.  Blake  in  the  exchequer  chamber,  says 
that  in  no  feudal  writer  did  he  ever  find  a  single  trace  of  such 
reason  assigned.  That  learned  judge  was  inclined  to  belieye  that 
it  was  first  established  to  prevent  the  inheritance  from  being  in 
abeyance.  One  principal  foundation  for  it,  he  says,  was  to  ob- 
viate the  mischief  of  too  frequently  putting  the  inheritance  in 
suspense  or  abeyance.  Another  foundation  he  said  might  be, 
and  probably  was,  laid  in  a  principle  diametrically  opposite  to 
the  genius  of  the  feudal  institutions,  namely,  a  desire  to  facil* 
itate  the  alienation  of  land,  and  to  throw  it  into  tbe  track  of 
oommerce  one  generation  sooner  by  vesting  the  inheritance  in 
the  ancestor,  than  if  he  continued  tenant  for  life,  and  the  heir 
was  declared  a  purchaser.  To  make  this  latter  reason  proba- 
ble, be  cites  from  the  year  books,  the  very  first  case  in  which, 
as  he  believed,  the  principle  of  the  rule  in  Shelley's  case  had  been 
established.  It  is  so  early  as  18  Edw.  11.  (folio  577),  where  A. 
purchased  the  manor  of  F.,  to  hold  to  himself  and  wife  and  his 
oldest  son,  and  the  heirs  of  the  body  of  the  son,  and  if  he  died 
without  heirs  of  his  body,  then  to  remain  to  the  right  heirs  of 
A.,  the  father.  The  son  died  without  issue  in  the  father's  life- 
time. The  father  became  bound  in  a  statute  merchant  and 
died,  leaving  another  son  his  heir.  To  a  writ  sued  out  extend- 
ing the  lands  of  A.  upon  the  estate,  the  sheriff  returned  that 
he  had  delivered  all  the  lands  which  A.  had  in  fee,  except  the 
manor  of  F.,  in  which  he  had  only  an  estate  for  term  of  life. 
Upon  this  return  it  was  argued  that  A.  took  only  an  estate  for 
life,  the  fee  simple  being  limited  to  his  heirs,  who  took  by  pur- 
chase, but  the  court  held  the  contrary;  for  this  reason  among 
others,  because  otherwise  the  fee  and  the  right  after  the  death 
of  the  eldest  son,  would  have  been  in  nobody.  And  Justice 
Blackstone  concludes  that  the  rule  was  of  the  highest  antiquity, 
not  merely  grounded  upon  any  narrow  feudal  principle,  but 
applied  in  the  very  first  instance  we  know  of,  to  the  liberal  and 
conscientious  purpose  of  facilitating  the  alienation  of  land  by 
charging  it  with  the  debt  of  the  ancestor:  See  Feame  on  Bem. 
85,  86;  1  Harg.  Law  Tracts,  499,  500. 

If  the  rule  were,  however,  exclusively  of  feudal  origin,  its 
authority  would  not  be  thereby  diminished,  nor  would  that  cir- 
cumstance justify  courts  of  justice  in  withholding  obedience  to 
it,  or  in  refusing  to  give  to  it,  its  full  effect.  For  as  is  justly 
remarked  by  the  same  learned  judge  last  referred  to,  *'  thcM 
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is  hardly  an  ancient  rule  of  real  property  but  what  had  in  it 
more  or  less  of  a  feudal  tincture,  but  whatever  their  parentage, 
they  are  now  adopted  by  the  common  law  of  England,  incorpo- 
rated into  its  body,  and  so  interwoven  into  its  policy,  that  no 
court  of  justice  in  the  kingdom  had  either  the  power  or  (he 
trusted)  inclination  to  disturb  them."  Whatever  may  have 
been  the  origin  of  the  rule,  or  how  well  soever  it  may  seem 
adapted  to  attain  the  selfish  objects,  or  gratify  the  grasping 
cupidity  of  the  feudal  lord,  it  happens  to  have  been  obviously 
based  also  upon  principles  of  public  policy  and  commercial 
convenience,  sufElciently  broad  and  deep  to  cause  it  to  survive 
for  the  period  of  near  five  hundred  years,  the  rage  of  legis- 
lative innovation,  and  all  the  changes  and  fluctuations  of  the 
most  eventful  era  of  the  world,  and  still  to  challenge  the  will- 
ing obedience  and  enlightened  support  of  the  most  learned  and 
able  minds  of  Great  Britain  and  the  United  States.  It  is  a 
rule  or  canon  of  property,  which  so  far  from  being  at  war  with 
the  genius  of  our  institutions,  or  with  the  liberal  and  commer- 
cial spirit  of  the  age,  which  alike  abhor  the  locking  up  and 
rendering  inalienable  real  estate  and  other  property,  seems  to  be 
in  perfect  harmony  with  both.  It  is  owing  perhaps  to  this  cir- 
cumstance that  the  rule,  a  Gothic  column  found  among  the  re- 
mains of  feudality,  has  been  preserved  in  all  its  strength  to  aid 
in  sustaining  the  fabric  of  the  modern  social  system.  The 
statute  of  entailments,  passed  in  the  thirteenth  year  of  King 
Edward  I.  (1285),  commonly  called  the  statute  de  donis,  recites 
that,  ''where  one  giveth  land  to  another  and  the  heirs  of  his 
body,  it  seemed  very  hard  to  the  grantors  and  their  heirs,  that 
their  will  expressed  in  the  grant  should  not  be  observed;  in- 
stead of  which  after  issue  born,  the  grantee  had  power  to 
alien  his  land,  contrary  to  the  mind  of  the  giver,  and  contrary 
to  the  form  of  the  gift."  The  statute  then  ordained,  ''  that 
the  will  of  the  giver,  according  to  the  form  of  the  deed  of  gift 
manifestly  expressed,  should  be  observed,  so  that  those  to 
whom  the  land  was  given  under  such  condition  shall  have  no 
power  to  alien  the  laud  so  given,  but  it  shall  remain  with  the 
issue  of  them  to  whom  it  was  given,  after  their  death,  or  shall 
revert  to  the  donor  or  his  heirs,  if  issue  fail." 

This  statute  would  have  locked  up  all  lands  in  the  kingdom 
from  creditors,  from  commerce,  and  from  all  the  purposes  of  so- 
ciety. But  the  fictitious  actipn  of  common  recoveries,  and  the 
rule  in  SheUey'a  case  afterwards  adopted,  had  some  tendency  to 
knock  off  the  fetters  created  by  this  statute.     And  finally,  oar 
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statute  of  1784,  c.  22,  sec.  5,  coming  in  aid  of  the  policy  of 
those  fictitious  actions  and  of  the  rule  in  SheUey'8  case,  put  an 
end  to  the  effect  and  operation  of  the  statute  de  donia.  It  re- 
cites that,  "  Whereas,  entails  of  estates  tend  only  to  raise  the 
wealth  and  importance  of  .particular  families  and  individuals^ 
giving  them  an  unequal  and  undue  influence  in  a  republic,  and 
prove  in  manifold  instances,  the  source  of  great  contention  and 
injustice,  be  it  enacted,  etc.,  that  from  and  after  the  ratification 
of  this  act,  any  person  seised  or  possessed  of  an  estate  in  general 
or  apecial  tail,  whether  by  purchase  or  descent,  shall  be  held 
and  deemed  to  be  seised  and  possessed  of  the  same  in  fee  sim- 
ple, fully  and  absolutely,  without  any  condition  or  limitation 
whatsoever,  to  him,  his  heirs  and  assigns  forever,  and  shall  hare 
fall  power  and  authority  to  sell  and  devise  the  same  as  he  shall 
think  proper;  and  said  estate  shall  descend  under  the  same  rules 
as  other  estates  in  fee  simple."  This  statute,  like  the  rule  in 
SheUy's  case,  is  a  rule,  not  of  intention  or  construction,  but  of 
property,  and  like  it  bas  relation  not  to  the  wishes  of  the  donor, 
but  to  the  interests  of  the  community;  both  alike  tend  to  con- 
trol individual  purpose  for  the  attainment  of  a  public  object, 
namely,  the  unlocking  of  property  and  the  subjecting  it  to  the 
uses  of  society.  But  if  we  are  mistaken  in  supposing  that  the 
rule  in  its  intrinsic  merits  has  even  more  to  commend  it  to  the 
cheerful  obedience  and  entire  approbation  of  the  people  of  the 
United  States,  than  to  those  of  Great  Britain,  where  it  has  been 
so  uniformly  and  so  stanchly  maintained,  still,  as  our  ancestors 
brought  the  rule  with  them  across  the  Atlantic,  and  it  formed 
an  element  of  our  colonial  law,  it  must  continue  until  abrogated 
by  statutory  enactment  to  constitute  a  portion  of  our  general 
body  of  laws,  and  as  much  exacts  obedience,  and  must  be  car- 
ried as  fully  into  effect,  as  any  other  principle  of  the  common 
law  which  we  have  adopted.  If  the  reasons  upon  which  the 
rule  was  originally  founded  had  indeed  ceased,  it  would  not 
follow  that  the  rule  itself  should  likewise  cease.  For,  as  Mr. 
Fearue  correctly  remarks:  "Where  those  things  which  are  the 
objects  of  any  rule  of  law  cease  to  exist,  there  the  rule  itself 
must  of  necessity  cease  for  want  of  subject-matter  to  relate  to,  or 
have  any  effect  upon  it;  but  it  by  no  means  follows,  that  where 
the  same  objects  of  a  law  still  continue,  that  there  the  law  should 
cease,  only  because  the  very  state  of  things  which  was  the  first 
occasion  of  it  no  longer  exists.  The  conclusion  is,  that  evezy 
rule  of  law  onoe  established  continues  to  be  so,  whilst  tiie  sub* 
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jeot  of  it  exists,  until  altered  bj  solemn  act  of  legislation:'^ 
Feame  on  Bern.  88. 

Chief  Justice  Dorsej,  4  Har.  &  J.  431/  speaking  of  the  rale  ia 
Shelley's  case^  and  of  the  argument  against  it  now  under  oonsid- 
eration,  very  forcibly  remarks:  "  That  to  disregard  rules  of  in- 
terpretation sanctioned  by  a  succession  of  ages,  and  by  the 
discussions  of  the  most  enlightened  judges,  under  pretense 
that  the  reason  of  the  rule  no  longer  exists,  or  that  the  rule 
itself  is  unreasonable,  would  not  only  prostrate  the  great  land- 
marks of  property,  but  would  introduce  a  latitude  of  construc- 
tion, boundless  in  its  range  and  pernicious  in  its  consequences." 
That  Tiews  so  just  and  enlightened  have  generally  prevailed  is 
shown  by  the  uniform  adoption  and  enforcement  of  the  rule  in 
the  courts  of  the  different  states  of  the  union.  For  which  see 
4  Kent  Com.  421,  etc.,  and  the  cases  there  cited.  We  proceed 
now  to  inquire  whether  the  terms  and  limitations  of  the  deed 
from  Elizabeth  Strain  to  Agnes  Brown,  fall  within  the  extent 
and  operation  of  the  rule  in  Shelley's  case?  If  this  deed  were  a 
conveyance  of  real  estate,  the  question  would  be  too  plain  to 
admit  of  debate,  or  to  be  susceptible  of  illustration.  In  its 
terms  it  falls  literally  within  the  rule.  It  contains  a  distinct 
limitation  to  Agnes  Brown  for  life,  with  remainder  to  the  heira 
of  her  body  lawfully  issuing,  and  in  default  of  such  issue,  to 
the  grantor  or  her  heirs.  We  hazard  nothing,  it  is  belieTed, 
in  asserting  that  no  case  of  a  deed  or  common  law  oonyeyanoe^ 
for  real  estate,  with  terms  similar  to  those  of  the  deed  before 
us,  has  by  any  court  in  England,  been  excluded  from  the  ex- 
tent and  operation  of  the  rule  in  Shdley's  case,  from  the  time^ 
that  rule  was  adopted  up  to  the  present  moment.  We  hare 
already  indicated  our  opinion  that  the  rule  in  question  is  a  rule 
of  property  and  of  public  policy,  not  of  intention  merely,  or 
construction. 

By  this  it  is  not  meant  to  assert  that  the  intention  of  the 
grantor  is  to  be  altogether  excluded  as  to  the  entire  instru- 
ment, in  fixing  upon  it  a  construction  or  interpretation.  But 
it  is  intended  to  assert  that  it  matters  not  bow  distinctly  in 
point  of  intention  it  may  appear,  that  the  grantor  meant  that 
the  first  taker  shoxQd  have  a  life  estate  only;  if  it  further  ap- 
pear, that  by  the  use  of  the  terms,  heirs  of  the  body,  issue, 
sons,  children,  etc.,  he  meant  the  descendants  of  the  first  taker 
should  take,  in  their  character  of  heirs,  a  descendible  estate  of 
inheritance,  exhausting  the  lineal  stock  of  the  first  taker;  sadi 
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purpose,  by  operation  of  the  rule,  vests  the  first  taker  with  the 
inheritance.  In  other  words,  it  matters  not  how  strongly  or 
how  clearly  the  grantor  may  intend  that  the  instrument  should 
not  be  controlled  by  the  rule  of  law,  yet  if  the  proper  construc- 
tion of  the  terms  which  he  has  used  in  the  entire  instrument 
bring  it  within  the  operation  of  the  rule  of  law,  the  rule  of  law 
and  not  his  intention  must  have  effect  So  under  our  statute 
of  1784,  c.  22,  sec.  5,  it  would  matter  not  how  clearly  the 
grantor  might  intend  to  create  an  estate  tail  and  not  a  fee 
simple,  yet  the  statute  which  is  a  rule  of  property  and  of  pub- 
lic policy,  would  have  effect  against  such  intention  of  the 
grantor,  and  the  estate,  in  the  language  of  the  statute,  would 
be  held  and  deemed,  not  a  fee  tail,  but  a  fee  simple  absolute. 
The  many  vexed  questions  which  have  from  time  to  time  arisen 
in  the  application  of  the  rule,  and  much  of  the  obscurity  and 
apparent  contradiction  in  the  decisions  of  the  courts  upon  the 
subject,  have  probably  proceeded  from  a  want  of  uniform  atten- 
tion to  this  distinction,  or  of  a  just  application  of  it. 

In  wills  especially,  where  intention  has  always  been  favora- 
bly regarded,  and  been  permitted  to  exert  a  controlling  in- 
fluence, the  courts  have,  perhaps,  sometimes  erred  in  not  sus- 
taining the  rule  with  sufficient  firmness  against  the  presence  of 
supposed  intention.  The  general  description  of  circumstances, 
in  cases  of  wills,  that  have  been  allowed  to  repel  the  influence 
of  the  rule,  are  thus  summed  up  by  Justice  Blackstone,  in  his 
celebrated  argument  before  referred  to,  in  Perrin  v.  Blake,  in 
the  exchequer  chamber:  **  All  the  cases  that  had  occurred  from 
the  statute  of  wills  to  that  time  (a  period  of  above  two  centu- 
ries), in  which  the  heirs  of  the  body  had  been  construed  to  be 
words  of  purchase,  were  reducible  to  these  four  heads:  either 
where  no  estate  of  freehold  was  given  to  the  ancestor,  or  where 
no  estate  of  inheritance  was  given  to  the  heir,  or  where  other 
explanatory  words  were  immediately  subjoined  to  the  freehold 
estate;  or  lastly,  where  a  new  inheritance  was  grafted  on  the 
•heirs'  of  the  body:"  1  Harg.  Law  Tracts,  507. 

In  the  deed  before  us,  none  of  these  circumstances  occur. 
Mr.  Hargrave,  in  his  able  remarks  upon  the  rule  in  Shelley's 
coie,  1  Harg.  Law  Tracts,  562,  577,  says:  "  If  the  party  entail- 
ing meant  to  build  up  a  succession  of  heirs  on  the  estate  of  the 
tenant  for  life,  he  WDuld  apply  the  rule,  even  though  the  party 
should  express  in  his  will  that  the  rule  should  not  be  applied, 
and  should  further  express,  that  the  remainder  to  the  heirs  of 
the  tenant  foi  life  should  operate  by  purchase."    Mr.  Feame, 
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in  commenting  upon  this  observation,  remarks,  that  it  might  at 
first  glance  be  thought  to  bear  against  the  leading  principles  in 
the  construction  of  wills,  namely,  the  intention  of  the  testator; 
but  he  adds,  upon  examination  this  appears  to  be  only  in  effect 
striking  the  balance  between  two  incompatible  intentions;  the 
one  that  the  whole  line  of  heirs,  and  those  only,  shall  take,  the 
other  that  they  shall  take  by  purchase:  Fearne  on  Bem.  191.  In 
the  case  of  Perrin  v.  Blake,  the  court  of  the  exchequer  chamber, . 
in  their  judgment,  struck  the  balance  in  the  same  way,  between 
incompatible  intentions.  In  that  case,  the  limitations  were,  to  A« 
for  life,  remainder  to  the  heirs  of  the  body  of  A.,  remainder  to 
testator's  daughters  for  their  lives,  etc.  And  the  testator  de- 
clared it  to  be  his  intent  that  A.  should  not  sell  or  dispose  of 
his  estate  for  a  longer  term  than  his  life,  and  to  that  intent  de- 
vised it  to  A.  for  life,  remainder  to  B.  and  his  heirs  during  the 
life  of  A.  The  court  determined  that  A.  was  tenant  in  tail, 
and  yet  it  was  beyond  all  doubt,  that  the  testator  intended  he 
should  have  a  life  estate  only.  Mr.  Hays,  in  his  essay,  remark- 
ing upon  this  case,  observes,  ^*  That  it  was  pending  above 
thirty  years,  yet  the  simple  question  was,  whether  the  testator  had 
indicated  an  intention  to  designate  individuals  under  the  term 
'  heirs.'  He  unquestionably  meant  objects  to  take  by  purchase, 
but  unless  he  meant  other  objects  than  heirs,  A.  was  beyond  all 
dispute,  tenant  in  tail.  The  superadded  declaration  was  quite 
consistent  with  an  intention  to  use  the  word  heirs  in  its  proper 
sense." 

So  also  in  the  case  of  Jones  v.  Morgan,  1  Bro.  G.  0.  206.  The 
gift  was  to  A.  for  life,  without  impeachment  of  waste,  to  the 
heirs  male  of  the  body  of  A.,  severally  and  respectively  and  in 
remainder,  the  one  after  the  other,  as  they  and  every  of  them 
shall  be  in  seniority  of  age  and  priority  of  birth,  with  remainder 
over.  There  were  powers  to  A.  to  lease  and  jointure  and  charge 
with  portions.  All  these  accumulated  circumstances  tended 
strongly  to  show,  indeed  left  no  doubt,  that  the  testator's  in- 
tention was,  that  A.  should  have  a  life  estate  only.  Yet  he  was 
adjudged  by  operation  of  the  rule,  tx>  be  tenant  in  tail,  and 
vested  with  the  inheritance.  Lord  Chancellor  Thurlow,  who 
determined  the  cause,  observes:  "  It  is  immaterial  that  the  tes- 
tator meant  the  first  estate  to  be  an  estate  for  life.  I  take  it, 
that  in  all  cases  the  testator  does  mean  so.  I  rest  it  upon  what 
he  meant  afterwards.  If  he  meant  that  every  other  person 
who  should  be  his  heir,  should  take,  he  meant  what  the  law 
would  not  suffer  him  to  give,  or  the  heir  to  take  as  a  purchaser. 
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All  possible  Leirs  must  take  as  beirs."  So  prevalent  is  the  in- 
flnence  of  this  general  intention  when  expressed,  that  the  issue 
shall  take  as  heirs,  that  even  the  word  **  son,"  which  is  properlj 
a  word  of  purchase,  if  used  so  as  to  prove  that  the  testator 
meant  a  class  to  take  in  succession  as  heirs,  will  be  construed  a 
word  of  limitation,  and  vest  the  inheritance  in  the  tenant  for 
life,  as  in  the  case  of  Bobinson  v.  Eobinaon,^  determined  in  the 
house  of  lords,  3  Bro.  P.  C.  180.  The  gift  was  to  A.  for  life, 
and  no  longer,  provided  he  took  the  testator's  name  of  B.,  and 
lived  in  testator's  house  at  B.,  with  remainder  to  such  son  as  he 
shall  have  lawfully  to  be  begotten,  taking  the  name  of  B. ,  and  for 
default  of  such  issue,  then  over,  etc.  The  decision  was  that  A. 
was  tenant  in  tail;  and  the  ground  of  the  decision  was,  that  the 
word  son  as  used,  was  nomen  coUectivum,  and  equivalent  to 
heirs  male  of  the  body,  which  let  in  the  rule  in  Shelley's  case. 
Here  it  was  not  necessary  to  take  away  the  force  of  any 
technical  words  of  fixed  meaning,  such  as  ''  heirs  of  the  body," 
but  merely  to  put  a  plain  construction  on  the  words  which  the 
testator  had  actually  used. 

So,  also,  in  the  great  case  of  Jessan  v.  Wright,  2  Bligh's 
Oases  in  the  House  of  Lords,  1.  The  gift  was  to  A.  for 
life,  he  keeping  the  building  in  tenantable  repair,  to  the  heirs 
of  the  body  of  A.  in  such  shares  and  proportions  as  he,  by 
deed  or  vrill,  shall  appoint,  and  for  want  of  appointment, 
then  to  the  heirs  of  the  body  of  A.,  share  and  share  alike,  as 
tenants  in  common,  and  if  but  one  child,  the  whole  to  such 
child,  and  for  want  of  such  issue,  over,  etc.  It  was  held  in  the 
house  of  lords,  that  A.  was  tenant  in  tail  and  vested  with  the 
inheritance.  In  that  case.  Lord  Eldon,  then  chancellor,  re- 
marks: "If  the  words  children  and  child,  are  so  be  to  considered 
as  merely  within  the  meaning  of  the  words  '  heirs  of  the  body,' 
which  words  comprehend  them  and  other  objects  of  the  testa- 
tor's bounty  (and  I  do  not  see  what  right  I  have  to  restrict  the 
meaning  of  the  word  '  issue, ')  there  is  an  end  of  the  question. 
I  do  not  go  through  the  cases.  Upon  the  whole,  I  think  it  is 
dear  that  the  testator  intended  that  all  the  issue  of  the  first 
taker  should  fail  before  the  estate  should  go  over  according  to 
the  final  limitation.  I  am  sorry  that  such  a  decision  is  necessary, 
because  when  we  thus  enforce  a  paramount  intention,  we  enable 
the  first  taker  to  destroy  both  the  general  and  particular  intent. 
But  it  is  more  important  to  maintain  the  rules  of  law  than  to 

provide  against  the  hardships  of  particular  cases."    Lord  Bedes- 

■  <■        -    ■■  •• 
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dale,  in  the  same  case,  in  his  usual  Inoiinons  and  direct  manner, 
remarks,  *'  that  it  is  dangerous  where  words  have  a  fixed  legal 
effect,  to  suffer  them  to  be  controlled  without  some  clear  expres* 
sion  or  necessary  implication.  In  this  case  it  is  argued  that  the 
testator  did  not  mean  to  use  the  words '  heirs  of  the  body,'  in  their 
ordinary  legal  sense,  because  there  are  other  inconsistent  words. 
But  it  onlv  follows  that  he  was  ignorant  of  the  effect  of  the  one 
or  of  the  other.  All  the  cases  but  Doe  v.  Ooff,^  decide  that  the 
latter  words,  unless  they  contain  a  clear  expression  or  a  neces- 
sary implication  of  some  intent,  contrary  to  the  legal  import  of 
the  former,  are  to  be  rejected.  That  the  general  intent  should 
overrule  the  particular,  is  not  the  most  accurate  expression  of 
the  principle  of  decision.  The  rule  is,  that  technical  words 
shall  have  their  legal  effect,  unless  from  subsequent  inconsistent 
words  it  is  very  clear  that  the  testator  meant  otherwise.  Those 
who  decide  upon  such  cases  ought  not  to  rely  on  petty  distinc- 
tions, which  only  mislead  parties;  but  look  to  the  words  used 
in  the  will.  The  words  *  for  want  of  such  issue/  are  far  from 
being  sufScient  to  overrule  'heirs  of  the  body.'  They  have 
almost  constantly  been  construed  to  mean  an  indefinite  failure 
of  *  issue,'  and  of  themselves,  have  frequently  been  held  to  gire 
an  estate  tail." 

After  the  citation  of  authorities  so  strong  and  deci8iTe»  it  is 
scarcely  necessary  to  remark,  that  the  words  in  the  deed  before 
the  court,  **  after  the  determination  of  that  estate,  then,"  etc., 
relied  on  in  argument  to  change  the  legal  effect  of  the  words, 
"  heirs  of  the  body,"  from  words  of  limitation  to  words  of  pur- 
chase, have  not  the  slightest  tendency  to  produce  such  resnlL 
Indeed,  it  would  be  doing  violence,  not  only  to  the  fixed  and 
obvious  meaning  and  legal  effect  of  the  terms  "  heirs  of  the 
body,"  if  held  in  this  case  to  be  words  of  purchase,  but  to  the 
general  intention  of  the  grantor,  to  be  collected  from  the  other 
portions  of  the  instrument,  and  arising  also  from  the  fact,  that 
Agnes  Brown,  the  first  taker,  was,  at  the  time  the  deed  was 
made,  not  more  than  two  or  three  years  of  age,  and  the  grantor 
therefore  would  probably  look  to  the  heirs  of  her  body  as  a 
class  to  take  as  heirs,  and  could  hardly  be  supposed  to  look  to 
a  portion  of  them,  to  wit,  children  living  at  a  particular  time, 
as  individuals,  the  special  objects  of  her  bounty.  This  case, 
indeed,  is  so  clear  of  all  difficulty  upon  the  words  of  the  instru« 
ment,  as  not  to  have  merited  the  attention  which  has  been  be- 
stowed upon  it,  except  for  the  reason  that  it  is  the  first  case  in 

1. 11  Emtt'm,  '■ 
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this  state  which  has  distinctly  brought  up  the  rule  in  Shelley's 
case  for  discussion,  and  the  determination  of  which  must  neces- 
sarily be  placed  exclusively  upon  that  rule.  It  were  useless, 
however,  to  go  further  into  the  cases.  They  are  very  numer- 
ous, and  must  be  familiar  to  that  portion  of  the  profession  who 
have  directed  their  researches  into  this  branch  of  legal  learning. 
Those  cases,  too,  have  received  the  most  severe  and  elaborate 
analysis  from  minds  as  subtle  and  powerful  as  ever  adorned  the 
profession,  or  illustrated  the  science  of  law. 

Bat  it  has  been  urged  that  however  correct  might  be  the 
view  of  the  subject  which  has  been  taken,  if  the  deed  before 
the  court  were  a  conveyance  of  real  estate,  yet,  as  it  is  for  per- 
sonal property,  the  rule  in  Shelley's  case  will  not  apply  to  it. 
But  by  a  well-settled  principle  of  the  common  law,  the  limita- 
tion of  personal  estate  to  one  in  tail  vests  the  whole  in  him: 
Feame  on  Rem.  463.  In  2  Boper's  Treatise  on  the  Law  of 
Legacies,  393,  it  is  laid  down  as  a  principle,  that  "  if  personal 
estate.be  given  by  testament  to  A.,  and  the  heirs  of  his  body, 
as  such  words  would  create  an  express  estate  tail  in  freehold 
lands,  if  applied  to  them,  so  in  personal  estate,  if  applied  to 
it,  such  words  will  havf  the  effect  to  vest  the  absolute  interest, 
because  such  property  can  not  be  entailed;  therefore,  the  first 
taker  will  take  the  absolute  interest  in  the  bequest,  and  the  re- 
mainder or  executory  limitations  to  the  heirs  of  the  body,  and 
the  subsequent  limitations,  if  any,  depending  upon  the  failure 
of  them,  will  have  no  effect.  It  will  make  no  difference  in  re- 
gard to  the  construction,  that  the  interest  or  profits  only  are 
given  to  the  first  taker,  and  the  principal  to  the  heirs." 

This  principle  is  proved  by  many  cases:  See  Scale  v.  Scale,^ 
1.  P.  Wm.  290,  and  also,  Dod  v.  Dickerson,  8  Yin.  451,  and  the 
case  of  BuUtfrfield  v.  BuOerfield,  1  Yes.  sen.  133,  134.  Where  a 
testator  by  his  will  devised  that  four  hundred  pounds  should 
be  put  out  on  good  security  for  his  son  T.,  that  he  might  have 
the  interest  of  it  for  his  life,  and  for  the  lawful  heirs  of  his 
body;  and  if  it  should  so  happen  that  he  should  die  without 
heirs,  it  should  go  to  testator's  youngest  son  J.  B.,  Lord  Hard- 
wicke  decided  that  the  whole  vested  in  the  first  taker,  and  the 
limitation  over  was  too  remote.  In  the  case  of  Daw  v.  Lord 
Chaiham,  1  Madd.  488,-'  1  Meriv.  278,»  and  6  Bro.  P.  C,  460,* 
the  same  point  is  decided,  although  in  that  case  the  devise  to 
the  first  taker  was  only  of  the  dividends  and  payments  of  stock 
and  annuities,  and  of  the  use  of  furniture  during  life. 

1.  SmUr.  SeaU,  8.  Brmmeker  v.  Bagol, 
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In  the  caae  of  Ohandoa  v.  Price^^  3  Yes.  jun.  99,  Lord  Eldon^ 
remazkiDg  upon  the  above  case,  says:  "  In  Daw  v.  Lord  Chat- 
ham ^  the  whole  contemplation  of  the  argument  in  support  of 
the  decree  of  the  lords  commissioners,  was  that  the  rule  in 
8heUe/8  case  cpuld  not  apply  to  a  bequest  purely  of  personal 
property.  The  distinction  taken  by  lord  Talbott  in  Atkinaon  t. 
Atkinson,  3  P.  Wms.  258,  that  where  the  words  would  give  an 
express  estate  tail,  the  construction  of  law  must  obtain,  but 
where  only  an  implied  estate  tail,  it  should  not,  was  very  much 
labored  in  Daw  v.  Lord  Chatham,  Por  in  that  case  there  was 
manifestly  an  express  estate  for  life,  and  there  were  circum- 
stances to  show  how  anxiously  the  testator  endeavored  to  re* 
strain  it  to  an  interest  for  life;  from  the  manner  in  which  the 
question  was  left  to  the  judges  and  from  some  notes,  1  have 
concluded  that  the  distinction  is  exploded;  and  that  it  is  to  be 
taken  as  a  general  rule,  that  where  the  words  would  raise  an 
estate  tail  in  real  estate,  they  will  give  the  absolute  property 
in  personalty,  and  if  there  is  no  distinct  expression .  to  re« 
strain  it  to  the  time  the  law  allows,  this  consequence  must 
prevail,  whatever  is  the  intention."  In  the  same  state  (South 
Carolina)  in  which  the  deed  of  gift  before  the  court  was  made, 
and  in  which  the  parties  to  this  suit  resided  until  recently,  the 
case  of  DoU  et  al,  v.  Cunnington,  1  Bay,  453  [1  Am.  Dec.  624], 
was  decided,  founded  upon  a  deed  for  personal  property,  in 
its  terms  very  like  the  present.  A  special  verdict  stated  that 
"  Sarah  Baker,  by  deed  poll,  gave  her  daughter,  Sarah  Dott 
(wife  of  David  Dott),  sundry  negroes,  etc.,  distinct  from  her 
husband,  during  life,  and  at  her  death  to  the  heirs  of  her  body; 
that  Mrs.  Dott  then  had  issue  the  plaintiff,  her  eldest  son,  and 
several  other  children,  and  soon  after  her  husband,  David  Dott, 
died,  and  she  afterwards  married  John  Pyffe,  and  that  after 
the  marriage,  the  said  Pyffe  and  his  wife,  viz.,  in  1776,  sold 
part  of  the  negroes  in  question  to  the  defendant,  Cunnington." 
The  special  verdict  then  submits  the  points  of  law  to  the  court, 
whether  Mrs.  Dott  had  a  life  estate  only  in  the  negroes,  with  a 
limitation  over  on  her  death,  or  whether  the  whole  vested  in 
her  at  first.  The  case  was  fully  argued  before  Butledge,  0.  J., 
Burke,  Grimke,  Waties,  and  Bay,  JJ.,  who  were  unanimously 
of  opinion,  that  the  words,  ''  at  the  death  to  the  heirs  of  her 
body,"  were  words  of  limitation  and  not  words  of  purchase; 
that  the  court  must  be  governed  by  the  plain  rules  of  law,  and 
the  legal  import  of  the  phrases  which  constitute  an  estate  tail, 

1.  CkandUu  v.  PWee. 
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which  being  too  remote  and  tending  to  a  perpetuity  of  a  chattel, 
f.he  whole  vested  in  Mrs.  Dott,  the  first  taker. 

There  are  manj  other  American  cases  which  apply  and  give 
effect  to  the  rule  in  Shelley's  case  to  devises  and  conveyances  of 
personal  property.  Upon  the  whole,  therefore,  we  feel  very 
clear  that  the  gift  from  Elizabeth  Straiu  to  Agnes  Brown  for 
life,  with  remainder  to  the  heirs  of  her  body,  vested  the  entire 
interest  in  Agnes  Brown ;  and  therefore,  that  the  statutes  of 
limitation  have  barred  the  right  of  the  complainants.  The 
decree  of  the  chancellor,  which  dismissed  the  bill,  must  conse- 
quently be  affirmed. 

Green,  J.  I  fully  concur  with  the  result  of  the  foregoing 
opinion;  but  I  adhere  to  the  views  expressed  by  me  in  Loving 
Y.  EurUer,^  as  to  the  reason  and  policy  of  the  role  in  Shelley's 
case. 

Judgment  affirmed. 


The  Rule  in  Shkllet's  case  has  ceased  in  a  great  measure  to  control  the 
diBposition  of  property  in  this  country.  Only  in  a  few  states  is  this  much- 
celebrated  principle  preserved.  Statutory  enactments  in  nearly  all  of  them 
have  declared  that  where  remainders  are  limited  to  the  heirs  of  tenants  for 
life,  the  heirs  are  to  take  as  remainder-men,  and  that  their  ancestors  are  not 
to  have  the  whole  estate.  In  some  Instances  the  rule  in  Shelley*8  case  is  abol- 
ished only  in  cases  of  wills,  as  in  Kew  Jersey:  Stat.,  tit.  10,  c.  2,  sec  10; 
Akers  v.  Ahers,  23  K.  J.  Eq.  (8  C.  K  Green)  26,  30;  Zabriskie  v.  Wood,  Id. 
641;  New  Hampshire,  Gen.  Stat.,  c.  174,  sec.  5;  Oregon,  Gen.  Laws,  940, 
sec  28;  Ohio,  Rev.  Stat.,  c.  122,  sec.  53;  Carter  v.  Beddish,  32  Ohio  St.  1; 
Rhode  Island,  Gen.  Stat.,  p.  373,  sec.  2.  Whereas,  in  the  greater  number 
of  states,  it  has  been  wholly  discarded:  Alabama,  Rev.  Code,  sec  1574; 
Mason  v.  Pate,  34  Ala.  379;  WUUaTru  v.  McConnico,  36  Id.  22;  California, 
Civil  Code,  sec.  779;  Connecticut,  Gen.  Stat.,  p.  352,  c.  6,  tit.  18,  sec.  4; 
Goodrich  v.  Lambert,  10  Conn.  448;  Dakota,  Rev.  Code,  sec.  236;  Kansas 
Comp.  Laws,  p.  1007,  c.  117,  sec.  52;  Kentucky,  Rev.  Stat.,  c.  80,  sec. 
10;  WilUajruon  v.  Williamson,  18  B.  Mon.  329;  Foster  v.  Shreve,  6  Bush,  519; 
Maine,  Rev.  Stat.,  c.  73,  sec.  6;  Massachusetts,  Gen.  Stat.,  c.  89,  sec.  12; 
Putnam,  v.  OUanon,  99  Mass.  454;  Pike  v.  Stephenson,  Id.  188;  Hatfield  v.  So- 
hier,  114  Id.  48;  Missouri,  Cren.  Stat.,  c.  108,  sec.  6;  Wommack  v.  Whitmore, 
58  Mo.  448;  Michigan,  2  Comp.  Laws,  p.  1327,  sec.  28;  Fraser  v.  Chene,  2 
Mich.  81,  93;  Minnesota,  1  Stat,  at  Large,  p.  615,  sec.  28:  New  York,  2  Rev. 
Stat.,  p.  1102,  sec.  28;  Brovm  y.  Lyon^  6  N.  Y.  420;  Tennessee,  Code,  sec. 
2008;  Virginia,  Code,  c  116,  sec.  11;  West  Virginia,  Code,  c  71,  sec.  11; 
Wisconsin,  2  Stat.,  p.  1124,  sec  28.  In  Vermont  it  is  regarded  as  of  no  spe- 
cial force  except  as  a  rule  of  construction  and  intention:  Blake  v.  Stone,  27 
Vt.  475;  Smith  v.  Hastings,  29  Id.  240;  Austin  v.  B.  B.  Co.,  45  Id.  216. 

In  some  of  our  state  courts  recent  adjudications  affirm  the  existence  of  the 

rqle  in  SheUet/*8  ease  as  a  rule  of  property:  Doe  v.  Jackman,  5  Ind.  283; 

Small  V.  UowUmd,  14  Id.  592;  Hull  v.  Beals,  23  Id.  25;  Siccloff  v.  Bedman, 

86  Id.  251;  Andrews  v.  Spurlin,  35  Id.  262;  Oonaales  v,  Barton,  45  Id.  295; 
_      .  ______ 
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SfnUIi.  V.  AfcGomUck,  46  Id.  135;  Baker  v.  SeoU,  62  SI.  86;  BtOler  v.  Hvedv, 
68  Id.  51K;  Tltomas  v,  Iliggina,  47  Md.  439;  yb««i  v.  McGregor,  49  Id.  202; 
KeppWa  appeal,  53  Pa.  St.  211;  Doebler*8  appeal,  64  Id.  9;  Kleppner  v. 
Laverty,  70  Id.  70;  YamalVa  appeal^  Id.  336;  JTiiwc/  v.  Ram»ay,  87  Id.  24iJ; 
DaUy  V.  ^007W,  90  Id.  246;  Brooks  v.  -&veft.»,  33  Tex.  732;  Pressgrove  v.  Cow- 
foH,  Sup.  Ct  Miss.,  11  The  Rep.  846;  Rohert  v.  West,  15  Ga.  122;  royiw 
V.  Lawrence,  58  Id.  15.  Even  with  these  the  rule  is  not  in  all  cases  strictly 
enforced.  For  example,  in  Illinois,  the  legislature,  manifesting  that  dislike 
for  entails  which  prevails  in  this  country,  has  enacted  that  in  estate  tails  the 
first  taker  is  to  have  a  life  estate,  and  the  second  taker  a  fee  simple  absolute. 
Therefore,  when  a  devise  is  made  to  A.  for  life,  with  remainder  over  to  the 
heirs  of  his  body,  the  statute  supersedes  the  rule  in  Shelley's  ccue,  which  in 
other  respects  is  in  force  in  that  state,  and  makes  the  heirs  of  A.'8  body  pur- 
chasers under  the  devise:  BtUler  v.  Bueetie,  68  111.  594.  Under  statutes 
abolishing  estates  tail,  a  conveyance  which  would  have  vested  an  estate  tail 
in  a  grantee  under  the  rule  in  SheUey'e  case  at  common  law,  is  consttned  to 
give  a  fee  simple:  Andrews  v.  SpurUn,  35  Ind.  262;  TamaWs  appeal^  70  Pa. 
St  335. 

The  Pennsylvania  decisions  seem,  in  other  respects,  to  preserve  the  rule 
in  all  its  rigor.  The  intention  of  the  testator  is  disregarded  unless  imequivo- 
cally  manifested  to  be  in  conflict  with  the  intent  presumed  by  the  rule  in 
Shelley's  com.  An  example  of  such  an  unequivocal  manifestation  of  the  in- 
tent appears  in  Daley  v.  Koons,  90  Pa.  St.  246.  It  is  said  in  Kleppner  r 
Laverty,  70  Id.  70,  73:  "  The  particular  intent  must  give  way  to  the  genenl 
one.  The  rule  in  Shelley's  case  is  not  a  rule  of  construction — ^not  a  means  of 
ascertaining  the  intention  of  the  testator.  It  presupposes  that  intention  to 
be  ascertained.  It  is  a  rule  of  law  which  declares  inexorably  that  wliere  the 
ancestor  takes  a  preceding  freehold  by  the  same  instrument,  whether  deed  or 
ivill,  a  remainder  shall  not  be  limited  to  his  heirs  as  purchasers.  *'  And  Judge 
Agnew,  in  TamaWs  appeal,  70  Pa.  St.  335,  340,  after  quoting  the  funda- 
mental principle  that  the  intention  of  the  testator  is  the  guide  for  the  inter- 
pretation of  wills,  explains  that  *'the  rule  in  SlteUey's  case  is  only  an  ap- 
parent, not  a  real  exception  to  the  statement.  It  sacrifices  a  particular  in 
tent  only  to  give  effect  to  the  main  intent  of  the  testator."  In  Maryland, 
Thomas  v.  Higgins,  47  Md.  439,  450,  so  imperative  are  the  requirements  of 
the  rule  said  to  be  when  it  is  applicable,  "  that  it  will  control  the  operation  of 
the  grant  and  vest  the  whole  estate  in  the  ancestor,  though  the  inatromait 
declares  he  shall  only  have  a  life  estate."  On  the  other  hand,  in  Indiana, 
McCray  v.  Lipp,  35  Ind.  116,  120,  the  rule  is  pronounced  "not  inflexible 
when  applied  to  devises.  It  jrields  to  the  manifest  intention  of  the  testator." 
And  so  in  Brooks  v.  EveUs,  33  Tex.  732. 

The  following  expressions  have  been  held  to  bring  the  case  within  the  rule 
as  existing  in  the  above-mentioned  states  of  the  union:  to  M.  J.  W.  "dnring 
the  term  of  her  natural  life,  and  from  and  after  her  decease,  then  to  the  use  and 
behoof  of  the  heirs  of  the  body  of  the  said  "  M.  J.  W. :  Wayne  v.  Lawrence,  5S 
Ga.  15;  the  rents  and  profits  of  certain  property  to  S.,  *'the  principal  to  descend 
to  her  heirs:"  Baker  v.  Scott,  62  111.  86;  to  one  and  his  heirs,  or  to  one  foi 
life,  remainder  to  his  heirs:  HuU  v.  Beals,  23  Ind.  25;  to  one  "to  be  for  his 
use  during  his  life,  and  then  to  fall  to  his  heirs:'*  McOray  v.  Lipp,  35  Id.  1 16; 
to  C.  '*  during  her  life-time,  and  after  her  death  to  descend  to  the  heirs  of  her 
body:"  Andrews  v  SpurUn,  Id.  262;  to  M.  "for  and  during  her  natural  life^ 
and  from  and  after  his  decease  to  his  lawful  issue:"  Oonzales  v.  Barton,  45  Id. 
295;  to  daughters  "  on  the  express  condition  and  understanding  that  they  are 
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to  enjoy  and  use  the  eight  thousand  dollars  bequeathed  to  each  of  them  dur- 
ing their  natoral  lives,  and  at  their  death  to  revert  and  descend  to  the  heirs  of 
their  body:"  Smith  v.  McCormick,  46  Id.  135;  to  D.  and  W.  "as tenants  in 
oomxnon,  during  the  natural  life  of  each  of  them,  remainder  to  the  heirs  of 
the  body,"  and  "in  default  of  such  issue:"  Thomas  v.-HigginSy  47  Md.  439; 
JoseUi  V.  McGregor,  49  Id.  202;  to  one  "during  his  natural  life,  and  then  to 
his  lawful  heirs:"  Fulton  v.  Barman,  44  Id.  251;  "for  and  during  the  term  of 
his  natural  life,  and  after  his  decease  to  his  eldest  son:"  Simpers  v.  Simpers, 
15  Id.  160;  to  one  "during  her  life,"  and  then  "to  her  eldest  male  heir:'^ 
Brounell  v.  Brovmell,  10  B.  I.  509;  to  one  "in  trust  and  for  the  use  of  his 
heirs  at  law:"  Kepple's  appeal,  53  Pa.  St.  211.  But  the  words  "  child  "  or 
"children,"  "son,"  "daughter,"  are  regarded  as  words  of  ptirchase  gener- 
erally:  JJoe  v.  Jackman,  5  Ind.  283;  JIaldeman  v.  Ualdeman,  40  Pa.  St.  29; 
though  in  the  latter  case,  as  well  as  in  TamatTs  appeal,  70  Id.  70,  it  is 
«hown  that  "  child  "  or  "children "  may  be  words  of  limitation,  and  in  ^tinp- 
«r9  V.  Simpers^  15  Md.  160,  a  similar  construction  was  placed  upon  the  word 
"son." 

Where  the  rule  is  in  force,  it  applies  as  well  to  personalty  as  to  realty. 
Such  was  the  conclusion  reached  in  the  principal  case,  and  it  is  supported  by 
Mamn  v.  Pate,  34  Ala.  379;  Smith,  v.  McCormick,  46  Ind.  135;  Pressgrove  v. 
Contort,  11  The  £ep.  846,  Sup.  Ct.  of  Miss.,  May,  1881. 

But  this  once  important  principle  in  the  disposition  of  estates  has  been 
almost  wholly  legislated  away  in  this  country,  and  greatly  altered  by  statute 
eren  in  England.  A  very  carefully  prepared  note  of  Randolph  &  Taloott  in  the 
fifth  American  edition  of  Jarman  on  Wills,  vol.  3,  p.  99  e<  seq,,  illustrates  the 
part  the  rule  has  played  in  American  jurisprudence.  But  Chancellor  Kent, 
4  Com.  233,  note,  long  sinoe  recognized  the  law  on  this  subject  as  possessing 
more  historic  interest  than  practical  value,  and  offered  his  treatment,  not  so 
much  as  a  disenssion  of  a  still  vital  question  as  "  a  humble  monument  to  the 
memoiy  of  departed  learning." 


Campbell  v.  State. 

[9  TSBOSS,  888.] 

It  WILL  BB  Purrmro  a  Man  in  Jeopabdy  when,  having  been  foond  gnfltgr  on 
one  of  three  coonts,  he  moved  for  a  new  trial,  and  is  put  again  on  trial 
on  all  three  counts;  and  if  on  such  second  trial  he  is  acquitted  on  the 
count  upon  which  he  was  before  found  guilty,  he  will  be  entitled  to  be 
dischaiged. 

Indictmxnt  for  larceny.     The  case  appears  from  the  opinion. 

P.  Lea  and  B,  M,  Anderson,  for  the  plaintiff  in  error. 

Oeo.  S.  Terger,  contra. 

By  Court,  Gbeen,  J.  It  is  insisted  for  the  plaintiff  in  error, 
that  as  he  was  found  not  guilty  as  charged  in  the  first  and  third 
counts  of  the  indictment  on  the  first  trial,  and  on  the  second 
trial,  he  was  found  not  guilty  as  charged  in  the  second  count, 
that  he  has  been  acquitted  of  the  whole  charge;  that  the  trial 
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the  second  time,  upon  the  first  and  third  coants,  was  against 
the  constitution  and  laws  of  the  land,  and  that  he  is  entitled 
to  be  discharged  from  the  prosecution.  The  attorney-general 
admits,  that  it  is  against  law  to  try  and  punish  a  party  for  ai» 
offense,  of  which  he  has  been  acquitted  on  a  former  trial;  but 
he  contends,  that  the  verdict  of  the  jury  was  an  entire  things 
and  that  the  court  could  not  set  it  aside  in  part  witJiout  setting^ 
it  aside  altogether;  and  that  as  the  new  trial  was  granted  upon 
the  application  of  the  plaintiff  in  error,  in  order  to  afford  him 
the  benefit  which  he  sought,  he  was  necessarily  deprived  of  the 
verdict  in  his  favor  upon  the  first  and  third  counts  of  the  indict- 
ment. 

An  indictment  is  a  written  accusation  of  one  or  more  persons,, 
of  a  crime,  presented  upon  oath  by  a  jury  of  twelve  or  more 
men,  termed  a  grand  jury:  1  Ohit.  Crim.  L.  168.  It  is  fre* 
quently  advisable  to  insert  two  or  more  counts  in  an  indictment: 
Id.  248.  But  every  separate  count  charges  the  defendant  as  if 
he  had  committed  a  distinct  offense,  because  it  is  upon  the 
principle  of  the  joinder  of  offenses,  that  the  joinder  of  counts 
is  admitted:  Id.  249.  In  point  of  law,  there  is  no  objection  to- 
the  insertion  of  several  distinct  felonies  of  the  same  degree, 
though  committed  at  different  times,  in  the  same  indictment 
against  the  same  offender:  Id.  253.  And  several  persons  may 
be  joined  in  the  same  indictment,  charged  in  separate  counts, 
with  distinct  offenses;  but  they  must  be  of  the  same  nature^ 
and  such  as  will  admit  the  same  plea,  and  the  same  judgment: 
Stark.  Crim.  PI.  48;  2  Hale,  174;  8  East,  46.'  In  all  these 
oases  of  joinder,  whether  of  different  offenders  or  of  different 
offenses  against  the  same  individual,  the  jury  may  find  a  verdict 
of  guilty  upon  some  of  the  counts,  and  not  guilty  upon  others: 
1  Chit.  Crim.  L.  638,  640,  641.  It  is  well  settled,  that  where 
several  defendants  are  tried  at  the  same  time,  and  some  are 
acquitted  and  some  convicted,  the  court  may  grant  a  new  trial 
as  to  those  convicted,  without  being  under  the  necessity  of  set- 
ting aside  the  entire  verdict:  Tidd,  820;  6  T.  R.  619." 

The  establishment  of  this  proposition  defeats  the  argument 
upon  which  the  attorney-general  mainly  relies;  and  by  showings 
that  the  verdict  may  be  set  aside  in  part,  and  as  to  part  remain 
in  force,  and  that  this  will  be  done,  where  different  defendants 
may  have  been  joined,  and  some  were  acquitted  and  some  con- 
victed, there  can  be  but  little  difSculty  in  coming  to  a  correct  con* 
elusion  in  this  case.    We  have  seen  that  every  count  of  an  indici*^ 

1.  King  T.  KinfftH^m,  9.  Kimg  T.  Jfawdip, 
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ment  contains  a  charge  of  a  distinct  offense,  and  that  it  is  upon 
the  principle  of  joinder  of  offenses,  that  the  joinder  of  counts 
is  admitted.  When,  therefore,  a  party  is  acquitted  of  the 
charge  in  one  count  of  the  iudictment,  he  is  clear  of  that  charge 
forever.  He  can  no  more  be  brought  in  jeopardy  upon  that 
charge  again,  than  if  it  were  the  only  coant  in  the  indictment. 
In  the  case  of  King  v.  Mawbey,  6  T.  B.  638,  there  \yas  no  ques- 
tion but  that  a  defendant  in  a  criminal  case,  who  had  been  ac- 
quitted, could  not  be  tried  a  second  time.  The  only  difficulty 
was,  whether  as  those  acquitted  could  not  be  agaiu  tried,  those 
who  were  convicted  could  be  relieved,  however  unjust  the  verdict. 
The  attorney-general  argued  that  they  could  not,  because  the 
verdict  was  an  entire  thing,  and  could  not  be  set  aside  in  part. 
All  the  judges,  however,  in  delivering  their  judgment,  decide, 
that  a  new  trial  may  be  granted  to  those  who  were  convicted, 
although  the  others  could  not  be  tried  again.  Now  where  is 
the  difference  between  that  case  and  the  one  under  considera- 
tion? The  same  principle  regulates  the  joinder  of  counts 
charging  different  offenses  against  the  same  person,  and  counts 
charging  different  persons.  Does  it  not  aeehi  to  follow,  that 
the  consequences  of  a  like  finding  should  be  similar  ?  But  it  is 
said  that  in  this  case,  the  entire  verdict  was  in  fact  set  aside, 
and  that  as  this  was  done  upon  the  application  of  the  defend- 
ant, he  gave  up  his  right  to  a  judgment  of  acquittal  upon  the 
first  and  third  counts,  in  order  to  get  the  benefit  of  another 
trial  upon  the  second,  and  that  he  can  not  now  object  that 
he  was  tried  upon  the  whole  indictment. 

It  is  not  necessary  to  determine  how  far  a  party  could  be 
held  to  even  an  express  waiver  of  the  benefit  of  a  verdict  of  ac- 
quittal. ,  It  is  enough  that  in  this  case,  he  has  not  done  so.  He 
moved  for  a  new  trial.  We  are  not  to  suppose  his  application 
was  more  extensive  than  his  necessities.  As  he  had  been  ac- 
quitted upon  two  counts,  he  could  have  no  motive  to  ask  for 
another  trial,  except  upon  the  one  on  which  he  was  found  guilty; 
and  we  are  not  to  understand  his  application  as  going  farther. 
But  the  record  shows  that  the  judge  in  granting  the  new  trial, 
set  aside  the  verdict.  This  was  error;  it  improperly  revived  the 
proceedings  upon  those  count?  on  which  he  was  acquitted.  In 
England,  when  a  new  trial  is  granted  in  favor  of  two  defendants, 
who  have  been  convicted,  while  others  have  been  acquitted,  in 
order  to  prevent  the  revival  of  proceedings  against  the  latter, 
there  are  two  methods  which  may  be  adopted,  the  first  of  which 
is,  to  alter  the  original  venire  so  as  to  make  it  embrace  tluMM 
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only  who  have  been  convicted;  and  the  other  is,  to  make  an 
entry  on  the  record ,  that  the  verdict  was  improperly  taken 
against  those  who  were  convicted,  and  then  to  award  a  new 
trial,  as  far  as  they  are  concerned:  1  Chit.  Grim.  L.  660;  6  T. 
B.  626.  So  in  this  case,  the  judge  should  have  made  an  entry 
on  the  record  that  the  verdict  was  improperly  taken  against  the 
defendant  ou  the  second  counfc,  and  as  to  that  count,  he  should 
have  awarded  a  new  trial.  Had  this  been  done,  the  proceed- 
ings upon  the  other  two  counts  would  not  have  been  revived. 
But  although  they  were  improperly  revived,  it  was  error  to  try 
the  defendant  a  second  time  upon  them.  Every  count  charges 
a  distinct  offense.  Having  been  once  tried  upon  nil  the  counts 
and  acquitted  of  some  of  them,  to  try  him  again  upon  the  same 
counts  would  be  putting  him  in  jeopardy  a  second  time  for  the 
same  charge,  contrary  to  the  tenth  section  of  the  bill  of  rights. 

Suppose  a  party  were  charged  in  the  same  court,  in  thiee 
separate  indictments,  with  three  distinct  offenses,  and  to  save 
time  and  trouble  it  were  agreed  that  they  should  be  joined,  and 
that  he  should  be  tried  in  all  the  cases  at  the  same  time.  If 
the  jury  in  such  case  were  to  acquit  him  of  two  of  the  charges, 
and  find  him  guilty  of  the  third,  and  upon  his  application,  a 
new  trial  were  awarded,  would  it  ever  be  thought  that  he  could 
be  tried  again  upon  the  charges  of  which  he  had  been  acquitted  f 
Surely  not;  and  yet  the  case  before  the  court  is  the  same  in 
principle.  Each  of  these  counts  charged  a  distinct  offense. 
Upon  the  third  count,  the  defendant  has  been  heretofore  tried 
and  acquitted.  The  present  conviction  and  judgment  are 
therefore  erroneous,  and  must  be  reversed,  and  the  defendaat 
discharged. 

Judgment  roTersed. 

In  Jbopabdt. — For  a  disooBsion  of  the  meaiiiiig  of  this  nxprwicm,  aae  AoM 
V.  MeKee,  21  Am.  Deo.  499  and  note;  Nugent  v.  SUUe^  24  Id.  746;  Siate  v. 
Cooper,  26  Id.  490. 


KiBHT  V.  State. 

[9  Teboer,  888.] 

Oat  A  TuAL  voB  Murder,  evidence  that  the  deoeaaed,  the  day  before  he  waa 
killed,  stated  that  he  was  going  on  a  certain  trip,  and  that  the  defendani 
was  to  accompany  him,  is  inadmissible. 

Ikdiothekt  for  murder.     The  case  appears  from  the  opinion. 
Verdict  of  guilty.     Writ  of  enror  was  sued  out. 
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Charles  ScaU,  for  the  plaintiff  in  error. 

■ 

8.  Tumey  and  J.  R.  McCormick^  contra. 

By  Court,  Green,  J.    We  are  of  opinion  that  the  evidence  of 
Baker  was  illegal  and  was  improperly  received.     When  this 
case  was  before  the  court  upon  a  former  occasion,  7  Yerg.  259, 
the  evidence  of  this  same  witness  constituted  one  of  the  grounds 
assigned  for  error.     In  that  case  this  coart  thought  that  the 
testimony  was  competent,  but  the  evidence  in  the  record  now 
before  us,  differs  materially  from  that  of  the  same  witness  as 
presented  in  the  record  then  before  the  court.     In  that  case, 
the  evidence  of  Baker  as  quoted  in  the  opinion  of  the  court, 
was,  **  that  Elrod  told  him  at  Sparta  tbe  evening  before  the  day 
on  which  he  was  missing,  that  he  was  going  the  next  day  to  the 
pine  mountain,  to  hunt  a  saltpeter  cave."    According  to  this 
statement,  Elrod  was  at  Sparta  on  his  way  to  the  mountain, 
and  he  stated  to  the  witness  that  he  was  going  there  and  the 
purpose  for  which  he  was  making  the  journey.     The  court  held, 
and  we  think  correctly,  that  this  statement  setting  forth  the 
place  to  which  he  was  going,  and  his  intention  in  going  there, 
was  part  of  the  transaction,  and  as  such  was  admissible.     But 
Baker's  evidence  as  set  forth  in  the  present  record,  goes  much 
farther  than  this.     In  addition  to  the  statement  of  his  own  pur- 
pose in  his  journey,  he  told  the  witness  that  he  was  to  go  with 
the  defendant  next  day  to  the  pine  mountain,  and  that  the  de- 
fendant was  to  show  him  a  saltpeter  cave.     Now  how  does  this 
statement  constitute  any  part  of  the  thing  doing  ?    Whether 
Eirby  was  to  accompany  him  or  not,  could  not  affect  his  inten- 
tions in  going  to  the  mountain,  nor  could  his  statement  of  that 
&ct  tend  to  explain  his  purpose  in  going  there.     His  declara- 
tion of  his  own  purpose  is  evidence,  because  it  explains  his  in- 
tentions, and  his  intentions  constitute  part  of  the  thing  he  was 
doing.     He  was  traveling,  and  as  he  was  going,  he  had  certain 
intentions,  and  as  these  intentions  could  only  be  known  by  his 
declaration  of  them,  such  declaration  is  evidence.     But  it  is 
impossible  that  Eirby's  going  with  him  could  consi.tute  any 
part  of  the  thing  which  he  was  doing,  which  was  his  own 
journey.     We  think,  therefore,  that  this  part  of  Baker's  evidence 
which  relates  to  Eirby's  intending  to  accompany  Elrod,  was 
improperly  admitted  by  the  court  to  go  to  the  jury.     The  evidence 
of  Jesse  England  was  also  objected  to.     This  witness's  state- 
ment is  in  substance  such  as  Baker's  was  upon  the  former  occa- 
sion, and  we  think  was  properly  admitted.      The  objection 
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which  is  taken  to  the  proceeding,  because  there  does  not  appear 
to  have  been  the  name  of  a  prosecutor  on  the  indictment,  it  is 
not  necessary  to  decide,  and  we  therefore  leave  it  for  the  action 
of  the  court  below.  The  judgment  will  be  reversed,  and  the 
prisoner  will  be  remanded  to  White  county,  to  be  proceeded 
against  anew. 
Ju  figment  reversed. 


Atkinson  v.  Danoe. 

[9  Tkbokb,  4M.] 

Whebb  Sixtxbn  Yeabs  have  bebn  Allowed  to  Pass  siiice  the  execntioB 
of  a  bond  dae  on  demand,  the  jory  may  presame  its  payment. 

CovENAirr.  The  opinion  states  the  case.  Verdict  for  the 
defendant.  Motion  for  new  trial  was  overruled.  Writ  of 
error. 

J.  8.  Yerger,  for  the  plaintiff  in  error. 

B.  J.  Meigs,  conira. 

By  Court,  Beese,  J.  On  the  fifteenth  of  November,  1816, 
the  defendant  and  one  John  Spain,  jointly  executed  the  bond 
upon  which  this  suit  is  brought,  to  Atkinson.  The  bond  on  its 
face  recites  that  the  obligors  resided  in  Wilson  county,  in  this 
state,  and  the  obligee  in  the  state  of  Virginia,  and  the 
bond  is  made  payable  on  demand.  The  action  was  com- 
menced on  eighth  November,  1833,  nearly  seventeen  years 
after  the  execution  of  the  bond.  Six  or  eight  years  after 
the  execution  of  the  bond,  Spain  died  insolvent.  On  the  trial 
of  the  case,  the  court  stated  to  the  jury,  that  if  sixteen  years 
had  been  permitted  to  pass,  and  the  debt  lay  doimant  during 
that  time,  this  would  be  such  a  circumstance  as,  on  the  naked 
fact  of  time  alone,  would  authorize  the  jury  to  presume  pay* 
ment.  This  is  the  language  of  this  court  in  the  case  of  Squibb 
V.  Blackbume,  determined  thirteea  or  fourteen  years  since: 
See  Peck,  64.  Since  that  time,  there  has  been,  it  is  believed, 
a  general  acquiescence  in  the  courts  of  this  state  and  among 
the  profession,  in  the  correctness  of  the  opinion;  although  per- 
haps the  point  in  that  case  was  not  raised  and  judicially  deter- 
mined, this  court  does  not  deem  it  proper  to  disturb  that 
acquiescence.  Time  has  always  been  regarded  as  auxiliary  to 
other  facts  and  circumstances,  in  questions  of  payment,  pos- 
sessing more  or  less  importance,  as  the  period  may  have  been 
longer  or  shorter. 
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As  to  what  amoant  of  time  alone,  divested  of  other  circum- 
stances, shall  be  of  weight  suflScient  to  authorize  a  jury  to  pre- 
sume payment,  unless  the  presumption  be  rebutted,  is  neces- 
sarily arbitrary  as  a  rule,  and  based  on  grounds  of  public  policy. 
Sixteen  years  having,  in  the  case  referred  to,  been  adopted,  and 
society  having  acted  on  it  for  many  years,  it  would  be  improper, 
we  think,  to  question  the  correctness  of  the  rule.  There  are 
few  greater  evils  to  be  inflicted  upon  a  community,  than  a  fluctu- 
ation, capricious  and  uncalled  for,  in  judicial  opinion  and  de- 
cision. We  felt  however  some  difficulty  in  this  case,  in  per- 
ceiving that  though  the  claim  had  laid  dormant  for  sixteen  years^ 
yet  the  bond  was  not  made  payable  on  a  day  certain,  but  on 
demand,  in  which  case,  it  does  not  seem  proper  to  presume  that 
the  demand  was  made  forthwith,  but  in  some  reasonable  time 
afterwards,  at  all  events,  that  it  would  be  a  circumstance  calcu- 
lated to  rebut  the  presumption  arising  from  lapse  of  time.  But 
the  bill  of  exception  shows,  that  the  plaintiff  himself  read  to  the 
jury  as  evidence,  an  indorsement  upon  the  bond  in  these  words; 
*'To  amount  of  the  within  bond,  due  fifteenth  November,  1816. 
To  interest  from  fifteenth  November,  1816,  till,"  etc.  This  in- 
dorsement, thus  introduced  by  the  plaintiff  as  evidence,  would 
authorize  the  jury,  we  think  as  against  him,  to  presume  that  the 
demand  was  made  on  the  day  of  the  execution  of  the  bond,  and 
if  BO,  that  the  claim  had  lain  dormant  for  more  than  sixteen 
years.     Let  the  judgment  be  affirmed. 

Judgment  affirmed. 

Pbxsvmftion  or  Patment  fbom  Lapse  or  Tdcb:  Rogers  v,  Judd^  26  Aid. 
Dec  301;  GuUcky.  Loder,  23  Id.  711;  Wanmaker  v.  Van  BusBrk,  Id.  748  and 
note;  Henderson  v.  Lewis,  11  Id.  737  and  note;  Ludlow  v.  Van  Camp,  Id. 
529;  Livingston  ▼.  Livingston,  8  Id.  562.  The  prinoipal  case  is  cited,  as  to  the 
time  necessary  to  raise  the  presumption  of  payment  in  Anderson  v.  Settle,  5 
Sneed,  203;   Tcmtell  v.  Moore,  3  Coldw.  176;  Carter  v.  Wojfe,  1  Heisk.  700. 


State  v.  Hioes. 

[9  TXBOEB,  486.] 

Lavds  Qbantkd  to  thx  Tbustejss  of  Davidson  academy  are  exempt  from 
taxation  for  ninety-nine  years,  under  the  language  of  the  act,  notwith- 
standing into  whose  hands  they  may  come. 

AonoM  to  recover  the  state  tax  alleged  to  be  due  from  the 
defendants,  who  claimed  under  the  trustees  of  Davidson 
academy.  The  fa<its  further  appear  from  the  opinion.  Judg- 
ment for  the  defendants.     Writ  of  error. 
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Oeo.  S.  Yerger,  aUomey-general,  for  the  state. 
W.  A,  Cook,  E,  H.  Etoing,  and  F,  B.  Fogg,  contra. 

Bj  Court,  TuBLSY,  J.  In  the  year  1785,  the  state  of  North 
Carolina  passed  an  act  incorporating  Davidson  academy,  by  the 
seventh  section  of  which,  the  two  hundred  and  forty  acres  of 
land  reserved  for  the  use  of  the  state,  being  that  part  of  said 
land  which  is  most  remote  from  the  salt  springs  near  Nash- 
ville, was  vested  iti  the  trustees  for  the  use  of  the  academy; 
and  by  the  sixth  section  of  which,  the  lands,  tenements,  and 
hereditaments  vested  in  the  trustees  for  the  use  and  behoof  of 
the  academy,  are  exempted  from  taxation  for  the  space  of 
ninety-nine  years:  See  act  of  1785,  c.  29.  The  trustees  of  this 
academy  have,  at  different  times,  disposed  of,  by  bargain  and 
sale,  portions  of  the  land  thus  given  to  the  academy  by  the 
state  of  North  Carolina,  a  part  of  which  is  now  owned  by  the 
defendants  in  error,  on  which  an  ad  valorem  tax  is  now  sought 
to  be  collected  by  the  state.  The  question  is,  has  this  tax  been 
laid  on  the  land  contrary  to  the  provisions  of  the  sixth  section 
of  said  act  of  incorporation?  If  it  has  been,  the  procedure  is 
illegal  and  void,  and  the  tax  can  not  be  collected.  It  is  ad- 
mitted by  the  attorney-general,  that  if  the  exemption  from 
taxation  is  attached  to  the  land,  it  is  a  privilege  which  will 
descend  to  a  purchaser  from  the  trustees  of  the  academy.  It 
seems  to  us  that  there  can  be  no  doubt,  from  the  wording  of 
the  sixth  section  of  the  act,  that  it  was  the  intention  of  the 
legislature  to  exempt  the  land  from  taxation  absolutely  for  the 
term  mentioned,  no  matter  into  whose  hands  soever  it  might 
come;  for  by  the  provisions  of  the  second  section  of  the  same 
act,  the  trustees  are  empowered  to  sell  any  lands  of  the  institu- 
tion, unless  the  will  of  the  grantee  forbids  it;  and  if  the  legis- 
lature had  designed  that  the  lands  given  by  the  state,  or  ac- 
quired from  any  other  source,  should  only  be  exempt  from 
taxation  so  long  as  they  remained  the  property  of  the  institu- 
tion, and  no  longer,  they  would  have  so  provided  in  express 
terms.  We  therefore  think  that  the  tax  imposed  can  not  be 
collected,  and  affirm  the  judgment  of  the  court  below. 

Judgment  affirmed. 
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Miles  v.  Kaigler. 

[lOTSBOKB,  10.J 

Thb  FATHl^^  THE  GuARDiAX  BT  Natubb  of  his  infant  child,  has  only  the 
care  of  his  person  and  is  not  permitted  to  have  any  control  over  his  prop- 
erty, real  or  personal. 

GuAiLDiAN  AD  LiTEM  AND  Prochein  Ami  are  different,  in  that  though  an 
infant  may  prosecute  by  the  latter,  he  must  always  defend  by  the  former. 

A  Prochein  Ami  can  not  Keceive  the  Monet  on  a  Judgment  in  favor 
of  his  infant,  enter  satisfaction,  and  take  the  money  out  of  court;  much 
less  can  he  compound  the  judgment. 

Idem. — The  prochein  amVs  power  ceases  when  the  judgment  debtor  files  his 
bill  in  chancer}'  to  enjoin  further  proceedings  on  the  judgment 

Where,  on  tue  Prochein  Ami's  Death,  the  infants  inherit  from  him 
property  greater  in  amount  than  the  judgment  which  he  compounded, 
yet  chancery  will  not  prevent  their  looking  to  the  judgment  debtor,  es- 
pecially where  the  composition  is  of  doubtful  nature,  and  make  the  debt- 
or resort  to  the  proclvdn  ami*8  estate. 

Bill  to  enjoiu  a  judgment  recovered  against  the  complainant 
by  Isabella  and  William  W.  Eaigler,  infants  who  sued  by  their 
father  as  next  friend.  David  Kaigler,  the  father,  gave  to  one  John 
B.  Miles  a  power  of  attorney  to  discharge  or  compound  the  judg- 
ment against  the  complainant,  Thomas  Miles.  And  before  any- 
thing was  done  under  this  power,  David  wrote  to  their  attorney 
not  to  recognize  the  power  of  attorney,  and  the  attorney,  Burton, 
on  Beeing  John  B.  Miles  shortly  thereafter,  told  him  the  pow- 
er had  been  revoked.  But  about  a  month  afterwards  the  judg- 
ment was  compounded  as  was  alleged.  David  Eaigler  refused 
to  ratify  this  composition,  but  before  a  final  hearing  of  the 
cause,  he  died.  His  administrator  was  substituted,  who  alleged 
in  a  supplemental  bill  that  Isabella  and  William  W.  Kaigler 
inherited  from  their  father  more  than  the  amount  of  the  judg- 
ment.    Decree  in  favor  of  the    omplainants.     Appeal. 

B,  J,  Meigs,  for  the  complainants  in  error. 

F.  B.  Fogg  and  G,  S.  Yerger,  contra. 

By  Court,  Tobley,  J.  The  first  question  for  our  considera- 
tion is,  did  the  prochein  ami  have  the  legal  power  to  compound 
this  debt,  which  embraces  two  propo«itioDs:  1.  If  the  judgment 
had  remained  at  law,  could  he  have  done  so?  2.  If  he  could, 
can  he  do  so  after  the  case  is  removed  iuto  a  court  of  chancery, 
without  the  consent  of  the  chancellor?  The  rights  of  infants 
have  at  all  times  been  guarded  with  jealous  care  by  courts  of 
JQBtice,  and  an  interference  in  any  way  with  their  estates,  ex- 
cept by  persons  authorized  by  law,  discountenanced.     To  such 
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an  extent  has  this  principle  been  carried,  that  even  a  father, 
who  is  a  guardian  bj  nature  of  his  infant  child,  has  only  the  care 
of  his  person,  and  is  not  permitted  to  have  auy  control  what- 
ever over  his  property,  real  or  personal:  Co.  Lit.  184;  1  Eq. 
Cas.  Abr.  30;  3  Rep.  in  Ch.  165;*  2  Mass.  55;'  I  Johns.  Ch.  3,-* 
2  Wend.  153.*  So  thiBLi  if  he  receive  a  debt  or  legacy,  he  can 
give  no  acquittance  therefor,  and  the  debtor  or  executor  will  he 
responsible  to  the  infant  upon  his  arriving  at  full  age,  as  if  they 
had  not  paid  the  father.  The  reason  and  justice  of  this  rule  ia 
obvious:  the  infant  has  not  discretion  to  protect  his  own  rights; 
his  father  may  be  totally  unworthy  of  trust  and  confidence,  and 
there  is  no  security  for  his  ultimate  responsibility.  Is  there 
any  reason  why  this  principle  of  law  should  not  be  applied  to 
Aprochein  ami,  as  well  as  guardian  by  nature?  None  that  we 
can  see;  on  the  contrary ,  there  are  additional  and  striking  rea- 
sons why  it  should.  The  father  has  every  motive  of  affection 
and  regard  for  his  child,  to  induce  him  to  attend  honestly  and 
faithfully  to  his  interest;  a  pr'ochein  ami  is,  or  may  be,  a 
stranger  to  him  in  feelings,  governed  by  no  natural  sympathies 
in  his  favor,  and  upon  whom  there  is  no  obligation  for  a  cor- 
rect performance  of  his  trust,  save  his  integrity,  and  the  respect 
in  which  he  may  hold  public  opinion. 

There  is  no  adjudicated  case  produced  in  which  it  has  been 
determined,  that  a  prochein  ami  has  any  greater  authority  over 
the  estate  of  the  minor,  whose  interest  he  is  protecting,  than 
would  a  guardian  by  nature.  A  judgment,  when  obtained, 
forms  a  part  of  his  estate,  and  if  a  father  will  not  be  permitted 
to  receive  it,  because  it  would  not  be  considered  safe  in  his 
hands,  upon  what  principle  can  the  prochein  ami  ?  It  is  said 
in  argument  that  a  prochein  ami  and  guardian  ad  liiem  are  the 
same,  and  that  a  guardian  ad  liiem  may  acknowledge  satisfac- 
tion upon  a  record  for  a  debt  recovered  at  law  for  the  infant;  to 
support  which  are  cited  1  Chit.  Bl.  372,  in  note;  and3  Bac.  Abr. 
617 ,  note  b.  There  is  some  similarity  between  a  guardian  ad  liiem 
movendam  and  a  prochevfi  ami,  but  still  a  guardian  ctd  litttm  and 
prochein  ami  are  not  the  same,  for  it  is  well  settled,  that  though 
an  infant  may  prosecute  a  suit  by  prochein  ami,  yet  he  must 
always  defend  by  guardian.  But  this  question  is  of  little  im- 
portance, as  we  do  not  think  that  the  authorities  referred  to» 
support  the  position  that  a  guardian  ad  litem  may  receive  the 
money  recovered  on  a  judgment  in  favor  of  his  ward.    The  posi- 

L  Strideiamd  y.  Aidftn,  8  Ou.  tn  Eq.  165.     8.  OeMt  y.  TaUlmadge. 

a.  Mag  y.  CakUr,  4.  Combt  y.  Jodbon;  8,  C 19  Am.  Dee.  Mi» 


Dec.  1836.]  Miles  v.  Kaigler.  427 

tion  as  above  stated,  from  1  Blackstone  is,  that  he  may  acknowl- 
edge satisfaction  of  record,  but  it  does  not  necessarily  follow  that 
he  is  to  receive  the  money.  We  apprehend  that  in  England ,  upon 
the  payment  of  a  judgment,  a  satisfaction  is  always  entered 
of  record,  and  this  must  be  done  by  the  person  having  power 
to  make  it,  which,  in  the  case  of  infants,  must  be  the  prochein 
ami,  or  guardian  ad  litem,  but  surely,  if  he  were  permitted  to 
receive  the  money  and  enter  the  satisfaction,  he  would  not  be 
permitted  to  carry  it  out  of  court,  and  why?  Because,  as  soon 
a8  the  judgment  is  satisfied,  his  connection  with  the  infant 
ceases  entirely,  his  office  has  been  performed,  and  for  what  pur- 
pose shall  he  take  the  money  ? 

The  case  from  Moore,  52,  referred  to  in  3  Bac.  G17,  says  a 
guardian  was  ordered  to  acknowledge  satisfaction  for  so  much 
as  he  received  upon  a  judgment.  So  far  as  the  court  can  see, 
this  is  the  case  of  a  general  guardian,  who  has  the  care  and 
control  of  his  ward's  estate,  and  the  right  to  receive  and  receipt 
for  debts  and  judgments.  We  therefore  think  there  is  no  au- 
thority for  saying,  that  in  England  a  prochein  ami  may  receive 
and  take  out  of  court  the  judgment  debt  of  a  minor,  but  if  it 
were  so  there,  we  would  not  hesitate  in  refusing  to  be  governed 
by  a  similar  principle. 

In  England,  ti  prochein  ami  is  appointed  by  the  court,  and 
he  must  be  a  man  of  character  and  substance;  but  here,  any 
person  who  chooses  can  act  as  such,  no  matter  what  his  means 
and  standing  may  be,  provided  he  can  give  security  for  cost. 
We  do  not  mean  to  say,  that  this  has  been  settled  by  judicial 
determination,  but  by  a  practice  so  long  pursued  and  acquiesced 
in,  as  to  render  it  impossible  to  alter  it,  but  by  legislative  en- 
actment. 

We  have  examined  this  question,  as  if  the  prochein  ami  had 
really  received  payment  of  the  judgment,  when  nothing  is 
further  from  the  truth.  It  is  true  it  is  called  a  payment,  and 
although  it  is  nowhere  stated  what  and  how  much  was  paid, 
yet  we  ascertain  from  the  proof  that  a  horse  formed  part  thereof; 
then  this  was  compounding  the  judgment,  and  we  apprehend 
that  this  is  the  first  time  that  it  was  ever  seriously  contended 
that  a  prochein  ami  had  the  power  to  compound  the  claim  of 
the  minor,  whose  rights  he  was  enforcing. 

But  supposing  all  this  was  not  so,  that  a  prochein  ami's 
power  over  a  judgment  continues  till  it  is  satisfied,  and  that  he 
has  the  right  to  receive  and  enter  satisfaction,  what  becomes  of 
this  power,  when  the  person  against  whom  the  judgment  at 
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law  has  been  obtained,  carries  the  matter  in  controTersj  into  a 
court  of  chancery?    Does  the  prochein   ami  go  with  it?    We 
apprehend  not.    He  has  no  interest  in  the  judgment.     No 
decree  can  be  made  against  him,  and  he  can  not  defend  the 
minors,  but  the  court  appoints  them  a  guardian  ad  litem  ;  can 
it  be  possible  then  that  he  can  do  anything  thereafter,  by  which 
their  rights  are  to  be  affected  ?    Surely  not.     In  England,  be- 
fore the  judgment  could  be  enjoined,  the  money  had  to  be  paid 
into  court.     No  chancellor  would  permit  the  prochein  ami,  who 
has  prosecuted  the  suit  at  law,  to  withdraw  the  funds  from 
court,  but  would  direct  the  clerk  and  master,  upon  a  deter- 
mination of  the  matter  in  controversy  in  favor  of  the  infant »  to 
vest  it  for  his  interest,  if  he  had  no  general  guardian  to  whom 
it  could  be  paid.    In  this  country »  upon  a  judgment  being  en- 
joined, instead  of  requiring  the  money  to  be  paid  into  court, 
bond  and  security  is  taken  for  the  performance  of  the  decree; 
but  this  does  not  change  the  practice  of  the  court;  the  money 
upon  being  collected  will  still,  in  the  absence  of  a  guardian , 
be  loaned  at  interest  for  the  benefit  of  the  minor,  under  the 
superintending  care  and  control  of  the  court.    It  then  follows, 
that  the  attempt  made  in  this  case  by  the  prochein  ami  to  com- 
pound and  settle  the  matter  in  controversy,  between  the  com* 
plainant  and  the  infant  defendants,  can  in  no  way  affeet  their 
rights. 

The  second  question  for  consideration  is,  whether,  inasmuch 
as  the  defendants,  Isabella  Eaigler  and  Wm.  W.  Kaigler,  are 
distributees  of  the  prochein  ami,  David  Eaigler,  deceased,  and» 
as  it  appears  from  the  answer  of  his  administrator,  that  a  suffi- 
cient amount  of  his  effects  has  been  distributed  to  them  to 
cover  the  amount  of  the  judgment  compounded  with  the  com- 
plainant, they  are  not  bound  to  submit  to  the  act  of  the  prochein 
ami,   compounding  the  debt,  and  look  for  a  payment  thereof  to 
his  estate.     This  involves  the  power  of  the  court  to  decree  a 
satisfaction  in  favor  of  infant  defendants  against  the  adminis- 
trator of  David  Eaigler,  and  the  fairness  of  the  transaction  by 
which  the  judgment  was  compounded  between  the  complainant, 
Thomas  Miles,  and  John  B.  Miles,  the  attorney-in-fact.  Whether 
the  court  has  the  power  to  give  the  decree  asked  against  the 
administrator,  we  do  not  think  it  necessary  to  determine,  as  we 
are  satisfied  that  the  fairness  of  the  settlement  is  more  than 
questionable.    Thomas  Miles  had  shown  no  disposition  what- 
ever to  pay  the  demand;  he  was  particularly  defending  himself 
i^ainst  it;  he  had  not  even  shown  a  disposition  to  make  any 
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arrangement  whatever  about  the  controversy,  until  John  B. 
Miles  comes  forward  with  a  power  of  attorney,  authorizing  him 
to  compound  and  compromise  the  same;  but  wheu  that  takes 
place,  we  find  a  great  anxiety  on  his  part  to  put  an  end  to  the 
suit  by  settlement  with  tbe  attorney.  To  such  an  extent  is  this 
carried,  that  he  proceeds  to  do  so,  notwithstanding  be  is  in- 
formed that  David  Kaigler  had  written  a  letter  to  the  attorney- 
ai-law,  wbo  was  prosecuting  the  claim  against  him,  not  to  pay 
the  money,  if  recovered,  to  John  B.  Miles,  or  acknowledge  his 
agency  in  the  transaction,  which  letter  was  shown  to  him,  and 
which  be  was  informed  was  a  revocation  of  the  power  of  attor- 
ney. Why  all  this,  unless  he  expected  to  uxfKke  a  favorable 
compromise  ?  Again,  why  not  inform  us  what  was  paid,  and 
how  much  ?  Complainant,  in  his  amended  bill,  does  not  state,  nor 
does  John  B.  Miles,  in  his  deposition,  state  the  amount — sus- 
picious circumstances.  So,  though  we  do  not  say  there  is  proof 
sufficient  to  authorize  us  to  determine  that  the  settlement  was 
fraudulently  made,  yet  we  do  say,  tha'  it  is  of  so  doubtful  a 
character,  that  a  court  of  chancery  ought  not  to  establish  rights 
under  it,  and  that  the  complainant,  if  he  have  any  recourse 
against  the  administrator  of  David  Eaigler,  deceased,  or  the 
attorney-in-fact,  John  B.  Miles,  ought  to  be  left  to  pursue  it  at 
law.  This  we  the  more  readily  do,  because  the  debt  was  com- 
pounded, not  paid;  and  if  the  complainant  be  entitled  to  re- 
muneration therefor,  it  should  be  only  for  the  amount  he 
actually  advanced,  which  is  unliquidated,  and  can  not  be  ascer- 
tained by  a  reference  to  the  clerk  and  master,  without  taking 
much  more  proof,  and  which  when  taken  very  possibly  might 
satisfy  the  court  of  the  iniquity  of  the  transaction,  and  besides, 
all  the  questions  arising  out  of  the  compromise  can  be  better 
settled  by  a  jury  than  a  court  of  chancery. 

We  therefore  reverse  the  decree  of  the  court  below,  and  dis- 
miss the  bill  without  prejudice  as  to  any  right  the  complainant 
may  have  at  law,  arising  out  of  this  transaction,  against  either 
the  administrator  of  David  Eaigler,  or  John  B.  Miles. 

Decree  reversed. 


GUAKDIAV  AD  LrTEH,  proof  of  appointnent:  Beeler  v.  BuUiU^  13  Am,  0m. 
181. 
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Jones  v.  Perkt. 

[10  ZCBOKB,  09.] 

A  Special  Act  Authobiziko  Guabdians  to  Sell  Lahbb  ov  Infakt  Wj 
to  pay  debts  of  the  latter's  ancestor,  is  judicial  in  its  character  and  nn* 
constitutional;  and  this,  although  the  infants  may  have  oonsented  to  tha 
passage  of  the  act. 

The  Lbqislatubb  is  not  Sovebeiok;  it  is  not  the  constituent  of  the  comrts, 
nor  are  they  its  agents;  and  any  assumption  by  the  legislature  of  powexa 
conferred  on  the  judiciary  is  destitute  of  authority. 

The  Power  to  Exescisb  Guabdianseip  over  the  estates  and  persons  of  in- 
fants does  not  exist  in  the  legislature;  but  it  is  their  duty  to  provide  for 
and  protect  infants  by  general  laws. 

Law  of  the  Land  means  a  general  and  public  law,  operating  equally  upon 
every  member  of  the  community. 

Objection  to  Defendant's  Testimony  will  not  be  sustained  where  the  com- 
plainants have  made  him  a  witness*  by  seeking  a  discovery. 

Advebse  Possession  under  Unreoistsbed  Deed  for  seven  yean  protecia  the 
party  to  the  extent  of  the  boundaries  in  the  deed. 

Possession  of  Part  under  an  Equitable  Title,  by  which  the  boundary  ia 
defined^  extends  to  the  whole  in  the  same  way  as  if  the  title  were  a  legal 
one. 

To  Order  the  Cancellation  of  a  Void  Deed,  equity  has  jurisdiction. 

Improvements  Erected  Bona  Fide  may  be  set  off  against  the  value  of  the 
rents  and  profits,  where  the  defendants  entered  under  a  deed  void  In  faot* 
but  which  they  thought  to  be  valid. 

Bill  in  equity.    The  case  appears  from  the  opinion.     Decree 
for  the  complainants.     Appeal. 

A,  WrigJU,  for  the  complainants.  The  sale  under  the  act  of 
the  legislature  was  void:  2  Gru.  Dig.  45,  46,  50;  2  Bac.  Abr. 
685,  686;  noyd  v.  Armstrong,  1  Terg.  40;  GUman  v.  Tisdale,  Id. 
285;  Need  v.  McCombs,  2  Id.  10;  Peck  v.  Wheaion,  Mart.  &  T. 
353.  A  guardian,  as  such,  has  no  power  to  sell  the  real  estate 
of  his  ward:  4  Cru.  Dig.,  tit.  Deed,  73;  Wade  v.  Baker ^  1  Ld. 
Raym.  131;  The  King  v.  Oakley,  10  East,  494;  3  Bac.  Abr.  418; 
5  Hayw.  292;  3  Yerg.  336;  7  Johns.  Ch.  154;  1  Id.  561;  5 
Johns.  66.  The  act  of  assembly  was  uu constitutional  and 
void;  it  conferred  no  power  on  the  guardian.  It  is  not  the  law 
of  the  land:  2  Bl.  Com.  44;  Vanzani  v.  Waddel,  2  Terg.  260; 
Wally  v.  Kennedy,  Id.  554;  Bank  of  the  Slate  v.  Cooper,  Id. 
600;  Tate's  Ex'rs  v.  Bell,  4  Id.  202;  Officer  v.  Young,  5  Id.  320. 
Private  property  can  not  be  taken  for  private  use,  without  the 
owner's  conseut,  no  matter  how  ample  the  compensation :  Peo- 
pie  V.  Piatt,  17  Johns.  195  [8  Am.  Dec.  382];  Bradshaw  v. 
Rodgers,  20  Id.  103;  Harding  v.  Ooodletl,  3  Yerg.  41.  The 
statute  of  limitations  is   vdt  in   the  way — one  of  the  com- 
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plainants  was  both  an  infant  and  Afeme-cavert:  Stewart  v.  MeU 
lish,  2  Atk.  610;  3  Johns.  135;  Barrows  v.  Nave,  2  Yerg.  227. 
As  to  John  B.  B.  Jones,  adyerse  possession  is  not  shown. 
There  is  no  substantial  inclosure:  Brandt  v.  Ogden,  1  Johns. 
156;  Doe  v.  CamjMl,  10  Id;  475.  The  heirs  had  concurrent 
possession,  and  the  law  will  adjudge  the  seisin  to  be  in  him 
who  has  the  right:  Adams  on  Eject.  54;  4  Hayw.  174, 177;  4 
Wheat.  213;  3  Mass.  215;  10  Id.  146.  The  court  has  jurisdic- 
tion to  declare  the  deed  void:  Johnson  y.  Cooper,  2  Yerg.  524; 
Bemein  y.  Lenoir,  1  Dev.  Eq.  261,  262.  The  complainants  are 
entitled  to  the  rents  and  profits  of  tbe  land,  without  any  com- 
pensation for  improvements:  Frear  v.  Hardenbergh,  5  Johns. 
271  [4  Am.  Dec.  356];  Nelson  y.  Allen,  1  Yerg.  366;  Craig  v. 
helper,  2  Id.  196;  Bristoe  v.  Evans,  2  Tenn.  341;  Tovmsend  v. 
8hip*s  Heirs,  Cooke,  294;  Green  y.  Biddle,  8  Wheat.  1. 

Wm,  E.  Anderson  and  J.  W,  Combs,  contra.  In  regard  to  rem- 
edies to  enforce  existing  rights,  the  legislature  has  perfect  and 
absolute  control:  Townsend  v.  Tovmsend,  Peck,  1  [14  Am.  Dec. 
722];  Hope  y.  Johnson,  2  Yerg.  123;  Vamant  v.  Waddel,  2  Id. 
260;  Fisher  y.  Dabbs,  6  Id.  119.  The  law  in  question  is  clearly 
constitutiooal:  Wilkinson  v.  Leland,  2  Pet.  657;  Rice  v.  Park- 
man,  16  Mass.  326;  WiUiams  v.  Norris,  12  Wheat.  117;  8t(yrrs 
V.  Peace,  8  Conn.  541.  The  case  is  clearly  within  the  act  in  re- 
gard to  the  limitation  of  actions. 

By  Court,  Green,  J.  The  first  and  principal  question  to  be 
eoDsidered  in  this  case  is,  as  to  the  constitutionality  of  the  act 
of  the  legislature,  under  which  the  defendants  claim  title.  The 
act  of  1825,  c.  154,  enacted  upon  the  application  of  the  guard- 
ians of  the  complainants,  authorized  said  guardians  to  sell  the 
tract  of  land  in  controversy  for  the  purpose  of  raising  a  fund  to 
pay  the  debts  of  complainants'  ancestor.  In  pursuance  of  its 
provisions,  they  proceeded  to  sell  the  land  on  the  eighteenth 
day  of  May,  1826,  to  David  and  Thomas  Steel,  to  whom  a  con- 
veyance was  made.  Tbe  Steels  sold  to  James  Perry,  who  took 
possession  of  the  premises,  and  who  has  since  sold  to  James  W. 
Wheeler.  The  bill  prays  that  the  deed  to  tbe  Steels  may  be 
delivered  up  to  be  canceled;  that  the  possession  of  the  land 
may  be  delivered  to  complainants,  and  that  defendants'  account 
for  the  rents  and  profits  of  the  land  since  they  have  had  pos- 
session of  it. 

It  is  contended  this  act  of  assembly  is  unconstitutional.  1. 
Because  it  is  an  exercise  of  judicial  authority;  and,  2.  Because 
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it  depriyod  the  complainaDts  of  their  property  without  the  judg- 
ment of  their  peers,  or  the  operation  of  the  law  of  the  laud.  It 
is  clear  that  the  legislature  of  this  state  can  not  rightfully  exer- 
cise a  judicial  power.  By  the  constitution  (at  the  time  this  act 
was  passed)  it  is  provided  in  article  5,  section  1,  ^*  that  the  ju- 
dicial power  of  the  state  shall  be  vested  in  such  superior  and 
inferior  courts  of  law  and  equity,  as  the  legislature  shall  from 
time  to  time  direct  and  establish."  Here  the  whole  of  the  ju- 
dicial power  of  the  state  having  been  vested  in  the  courts,  the 
assumption  of  any  such  power  by  the  legislature  would  encroach 
upon  the  jurisdiction  of  another  co-ordinate  department  of  the 
government,  would  transcend  the  powers  intrusted  to  it,  and 
would  consequently  be  unconstitutional,  and  the  act  would  be 
void.  The  question  then  recurs,  is  the  act  under  consideration 
of  a  judicial  character  ?  It  does  not  partake  of  the  character  of 
a  law,  for  it  forms  no  rule  of  action  of  that  permanent,  uniform, 
and  universal  character  which  Blackstone,  in  his  commentaries, 
vol.  1,  p.  1,  says,  constitutes  the  fundamental  principles  of 
municipal  law.  What  is  it  then  but  a  judicial  decree?  It  was 
enacted  upon  the  avowed  ground  that  the  estate  of  John  Jones, 
deceased,  was  indebted.  What  does  it  do  then  but  adjudge  the 
existence  of  the  debts,  and  decree  that  the  lands  be  sold  for  their 
payment.  It  is,  to  be  sure,  in  form  a  law,  but  we  are  unable  to 
see  how  it  differs  in  substance  from  a  judicial  decree,  and  if  it  is 
in  substance  a  judicial  decree,  the  form  in  which  its  makers  have 
thought  proper  to  clothe  it,  can  not  alter  its  character. 

The  legislature  can  not  sit  in  judgment,  try  causes,  and  ap- 
ply the  rules  of  law  to  them,  make  decrees,  and  much  leas  can 
they  make  decrees  in  the  exercise  of  an  arbitrary  power,  inde- 
pendent of  and  in  opposition  to  the  rules  of  law.  It  is  difficult 
to  perceive  how  an  act  which  determines  that  the  property  of  a 
party  is  liable  for  a  given  debt,  and  that  it  be  sold  for  the  pay- 
ment of  that  debt,  is  not  a  judicial  act;  and  yet  in  substance 
that  is  the  case  before  us.  It  is  true,  the  sale  is  authorized  for 
the  payment  of  debts  generally,  but  that  can  make  no  difference 
as  to  its  judicial  character.  It  is  the  same  thing  in  principle 
whether  there  be  ten  creditors  or  only  one.  Wo  are  aware 
that  the  supreme  court  of  the  United  States,  in  the  case  of 
Wilkinson  v.  Leland,  2  Pet.  G27,  and  the  supreme  court  of  Mas- 
sachusetts in  the  case  of  Rice  v.  Parkman^  16  Mass.  326,  in  de- 
ciding upon  acts  somewhat  similar,  determined  that  those  acts 
were  no  encroachment  upon  the  judicial  power.  But  it  is  to 
be  observed  as  to  the  case  of  Wilkinson  v.  Leland^  that  the  law 
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whose  constitutionality  was  involved,  was  an  act  of  the  legis- 
lature of  Bhode  Island.  This  state  has  no  constitution,  but  ia 
governed  altogether  bj  the  charter  of  Charles  II.  In  the  argu- 
ment of  the  case,  Mr.  Wirt  put  the  power  upon  the  ground 
that  there  was  no  constitutional  restriction  to  legislative  action. 
" Is  it  necessary,"  said  he,  "  to  show  the  authority?  The  au- 
thority is  that  of  the  people."  Judge  Story,  who  delivered  the 
opinion  of  the  court,  enters  into  no  reasoning  upon  the  sub- 
ject. He  says:  "  We  do  not  think  that  the  act  is  to  be  consid- 
ered as  a  judicial  act,  but  as  an  exercise  of  legislation.  It  pur- 
ports to  be  a  legislative  resolution  and  not  a  decree."  Now  if 
this  is  the  best  reason  which  can  be  given  why  it  was  not  a  judi- 
cial act,  with  deference  to  the  able  judge  who  advances  it,  the 
opinion  ought  to  have  very  little  weight.  If  by  making  an 
act  of  this  kind  purport  to  be  a  legislative  resolve,  it  thereby 
becomes  a  legislative  and  not  a  judicial  act,  all  judicial  power 
might  be  usurped  by  the  legislature  and  exercised  constitution- 
ally in  the  form  of  legislative  resolves.  In  the  case  of  Bice  v. 
Parkman,  Chief  Justice  Parker  puts  it  upon  the  ground  that  it 
was  not  a  question  in  which  different  parties  were  interested, 
nor  was  it  a  decree  affecting  the  title  to  the  property.  The 
only  object  of  the  legislature  in  that  case  was  to  grant  the  au- 
thority to  transmute  real  into  personal  property  for  purposes 
beneficial  to  the  owner.  This  view  of  the  case,  though  con- 
stituting a  broad  distinction  between  that  and  the  present  case, 
is  hardly  satisfactory.  For  although  usually  there  are  two 
parties  in  each  judicial  proceeding,  yet  this  is  not  always  the 
case.  An  inquisition  of  lunacy  and  the  appointment  of  a  com- 
mittee, is  a  case  of  this  kind,  yet  in  such  case  there  is  an  exer- 
cise of  judicial  power  and  discretion.  But  in  the  case  before 
the  court,  there  were  two  parties;  there  were  parties  to  the 
debts,  which  were  assumed  to  exist,  and  parties  to  the  sale 
which  was  authorized  to  be  made. 

2.  We  are  next  to  consider  whether  this  act  of  assembly  is  the 
**  law  of  the  land."  By  the  eighth  section  of  the  bill  of  rights, 
it  is  declared  "  that  no  freeman  shall  be  taken,  imprisoned,  or 
disseised  of  his  freehold,  liberties,  or  privileges,  or  outlawed, 
or  exiled,  or  in  any  manner  destroyed,  or  deprived  of  his  life, 
liberty,  or  property,  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  Lord  Coke,  in  his  commentary  upon 
Magna  Charia,  2  Inst.  51,  in  defining  the  meaning  of  the 
phrase  ''  law  of  the  land,"  says:  '*  That  the  law  might  extend 
to  all,  it  is  said  per  legem  terrce,  by  the  law  of  the  land."    By 
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this  court,  in  many  cases,  these  terms,  **  law  of  the  land,"  are 
defined  to  mean  a  general  and  public  law,  operating  equally 
upon  every  member  of  the  community. 

It  is,  however,  contended,  that  this  provision  of  the  constitu- 
tion was  not  intended  to  apply  to  a  case  like  the  present,  but 
was  intended  to  prevent  majorities  in  times  of  high  political  ex- 
citement from  passing  partial  laws,  whereby  to  create  forfeitures 
of  estates  and  otherwise  to  destroy  obnoxious  individuals.  It  is 
true  no  doubt,  but  that  the  primary  object  of  the  framers  of  th* 
constitution  was  to  protect  individuals  in  cases  like  those  sug- 
gested in  the  argument.  But  the  language  used  is  of  general 
application,  and  forbids  the  enactment  of  a  partial  law  by  which 
the  rights  of  any  individual  shall  be  abridged  or  taken  awaj. 
Nor  is  there  a  single  provision  in  our  constitution  more  salutary 
in  its  character,  or  that  demands  in  its  enforcement  the  exercise 
of  greater  vigilance  and  energy. 

The  only  means  by  which  the  legislature  can  be  kept  within 
the  bounds  of  the  constitution  in  times  of  high  political  ex- 
citement, is  to  accustom  its  members  to  the  restraints  it 
imposes,  and  to  check  their  assumption  of  an  excess  of  power 
promptly,  whenever  the  case  occurs.  If,  when  the  public 
mind  is  quiet,  and  public  opinion  sustains  the  courts  in  the 
dispassionate  and  impartial  exercise  of  its  supervisory  power, 
precedents  of  constitutional  violations  shall  not  be  permitted 
to  take  effect,  we  may  hope  that  each  department  of  the  govern- 
ment, accustomed  to  move  iu  its  legitimate  sphere,  with  uni- 
formity and  harmony,  will  not  readily  run  into  excess,  even  in 
times  of  excitement  and  party  strife.  Public  opinion,  too, 
accustomed  to  yield  to  the  authority  of  judicial  decisions,  and 
to  sustain  the  courts,  even  when  they  arrest  the  operation  of  a 
legislative  act,  will  acquire  a  wholesome  morality  and  a  firm 
tone  by  which  the  courts  will  feel  sustained  and  encouraged  in 
the  discharge  of  their  duty,  should  the  time  ever  come  when 
the  sanctuary  of  justice  will  be  the  last  hope  of  the  oppressed. 
Every  case,  therefore,  where  the  constitutionality  of  a  legisla- 
tive act  is  drawn  in  question,  is  a  grave  and  important  matter, 
and  while  on  the  one  hand  the  courts  ought  to  entertain  for 
the  legislature  the  highest  respect,  and  to  decide  against  their 
acts  only  from  the  clearest  (convictions  of  duty;  on  the  other 
hand,  where  they  are  clearly  satisfied  the  constitution  is 
violated,  they  have  uo  alternative,  but  to  declare  that  such  act 
of  assembly  is  not  law. 

The  act  of  assembly  under  consideration  is  attempted  to  be 
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sustained  upon  two  grounds:  1.  That  the  complainants  whose 
estate  was  sold  were  infants,  and  that  the  legislature  in  passing 
the  act  were  in  the  exercise  of  a  guardianship  over  them;  and 
2.  That  the  sale  was  necessary  to  pay  the  debts  of  the  ances* 
tor. 

In  the  case  of  Eice  v.  Parkman^  Chief  Justice  Parker  puts 
the  exercise  of  the  power  to  pass  such  laws  on  the  ground^ 
that  the  parties  interested  are  infants,  aud  that  the  government 
is  bound  to  exercise  a  guardianship  over  them.  In  Massachu- 
setts, the  exercise  of  such  a  power  by  the  legislature  is  derived 
from  the  construction  the  court  gives  to  their  constitution,  in 
which  it  is  provided  (see  same  case,  12  Mass.  334),  that  the 
legislature  shall  have  full  power  and  authority  from  "time  to 
time  to  make,  ordain,  and  establish  all  manner  of  wholesome 
and  reasonable  orders,  laws,  statutes,  and  ordinances,  directions 
and  instructions,  so  that  the  same  be  not  repugnant  or  contrary 
to  the  constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and  of  the  subjects  thereof.'* 
These  powers  are  very  extensive,  and  some  of  them  would  seem 
to  partake  of  a  judicial  character;  but  no  such  powers  are  con- 
ferred by  our  constitution  on  the  legislature.  It  confers  on  the 
general  assembly  all  legislative  powers.  No  act  can  be  passed 
which  is  not  of  a  legislative  character.  But  the  habits  of  think- 
ing in  Massachusetts  seem  to  have  led  to  the  concession  that 
the  powers  of  the  legislature  were  analogous  to  those  that  are 
exercised  by  parliament.  In  the  opinion  under  review,  the 
judge  says;  ''  This  is  a  power  frequently  exercised  by  the  legis- 
lature of  this  state  since  the  adoption  of  the  constitution,  and  by 
the  legislatures  of  the  province,  and  of  the  colony  while  under 
the  sovereignty  of  Great  Britain,  analogous  to  the  power  exer* 
cised  by  the  British  parliament  on  similar  subjects,  time  out  of 
mind."  Now  it  is  manifest  that  the  exercise  of  such  a  power 
by  the  British  parliament  is  no  precedent  by  which  our  legisla^ 
ture  should  be  governed.  Parliament  is  omnipotent;  it  can  do 
anything  not  naturally  impossible.  Great  Britain  has  no  con- 
stitution established  by  the  sovereign  will  of  the  people  and 
paramount  to  the  legislative  power  of  parliament;  so  far  from 
it,  that  parliament  can  change  what  they  call  their  constitution, 
and  hence  it  follows  that  it  is  above  the  constitution.  Not  so 
with  us.  The  people  have  established  the  constitution  as  the 
fundamental  and  paramount  law.  The  government  is  divided 
into  co-ordinate  departments.  The  legislature  constitutes  one 
of  those  departments,  and  is  as  much  restrained  and  bound  to 
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move  in  its  prescribed  sphere  as  either  the  executive  or 
judicial.  The  opinion,  therefore,  which  draws  from  the  practice 
of  parliament  an  argument  in  favor  of  the  power  contended  for 
in  our  legislature,  must  be  wrong. 

The  same  opinion  (page  331)  advances  another  palpable  polit- 
ical fallacy  to  sustain  this  power.  The  judge  says,  speaking  of  the 
relative  powers  of  the  courts  and  of  the  legislature:  "  The  con- 
stituent, wheu  he  has  delegated  an  authority  without  an  inter- 
est, may  do  the  act  himself  which  he  has  authorized  another 
to  do,  and  especially  when  that  constituent  is  the  legislature." 
This  assumption  places  the  legislature  above  the  judiciary  and 
constitutes  it  the  sovereign.  It  is  whoUy  inconsistent  with 
the  theory  of  our  government.  Sovereignty  resides  in  the  peo- 
ple, and  haviug  delegated  to  the  legislature,  to  the  judiciary, 
and  to  the  executive,  the  exercise  of  that  portion  of  it  as  co- 
ordinate departments  which  they  have  considered  most  fitting 
to  be  exercised  by  each,  they  retain  themselves  the  exclusive 
paramount  sovereignty.  So  far  then  from  the  legislature  being 
the  constituent  of  the  courts,  the  people  are  the  only  constit- 
uents, and  all  the  officers  of  the  government  in  all  the  depart- 
ments are  their  agents. 

The  fact  that  the  constitution  may  prescribe  that  the  mode  of 
appointing  the  judges  shall  be  by  the  legislature,  does  not  con- 
stitute the  legislature  the  constituent.  If  so,  the  electors  of 
president  and  vice-president  of  the  United  States  would  be  the 
only  constituents  of  those  functionaries.  Aud  as  iu  some  of 
the  states,  judges  are  appointed  by  the  governor,  in  others  by 
the  legislature,  and  in  others  by  the  people  directly,  the  con- 
atituency  in  each  of  these  cases  varying,  the  judges  would  be 
alternately  at  the  feet  of  the  legislature,  the  governor,  and  the 
people.  But  no  such  absurdity  exists,  and  the  statement  of 
the  proposition  must  have  resulted  from  inattention  to  the  form 
of  our  state  and  federal  governments. 

It  follows  from  this  view  of  the  subject,  that  the  legislature 
is  not  sovereign,  that  it  is  not  the  constituent  of  the  courts,  nor 
are  they  its  agents;  and  that  any  assumption  by  the  legislature 
of  powers  conferred  by  the  constitution  upon  the  judiciary,  is 
as  destitute  of  authority  as  it  would  be  in  the  courts,  were  they, 
instead  of  adjudging  what  the  law  is,  to  undertake  the  exercise 
of  legislative  powers,  and  to  prescribe  what  it  shall  be.  These 
observations  are  made  in  order  to  show  that  as  the  sovereignty 
does  not  rest  in  the  legislature,  the  power  to  exercise  a  guardian- 
ship over  the  estates  and  persons  of  infants,  does  not  exist  in 
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that  body.  It  is  the  duty,  certainly,  of  the  government  to  pro- 
tect and  provide  for  those  who  are  incapable  of  taking  care  of 
themselves;  but  it  is  the  duty  of  the  legislature  to  pass  general 
laws  whereby  this  may  be  done.  We  can  not  concur  with  Chief 
Justice  Parker,  that  the  legislature  *'  might  resame  the  burdens 
of  this  business  to  itself/'  and  perform  all  the  duties  of  guardian 
for  all  the  infants  in  the  country.  However  that  might  be  in 
Massachusetts,  in  virtue  of  the  very  extensive  powers  granted 
to  the  legislature  by  their  constitution,  it  can  not  be  the  case 
here.  For  the  same  judge  (page  331) declares:  **  It  is  notlegis* 
lation  which  must  be  by  general  acts  and  rules,  but  the  use  of 
a  parental  and  tutorial  power  for  purposes  of  kindness,  without 
interfering  with,  or  prejudice  to  the  rights  of  any  but  those  who 
apply  for  specific  relief."  Now,  if  such  acts  are  not  acts  of 
legislation,  and  the  judge  here  declares  they  are  not,  then,  as 
we  have  seen,  our  legislature  can  not  constitutionally  pass  them; 
for  it  has  none  other  than  legislative  powers,  except  in  those 
particular  cases,  where  other  powers  are  expressly  conferred.  The 
legislature  must  therefore  enact  general  laws  for  the  protection 
of  infants  and  the  management  of  their  estates,  and  it  can  with 
no  more  propriety  refuse  to  do  so,  than  after  such  laws  are 
passed,  the  courts  can  refuse  to  hear  and  determine  the  matters 
properly  submitted  to  them. 

It  results  from  what  has  been  said,  that  the  case  of  Bice  v. 
Farkham  is  not  an  authority  in  this  case.  If  there  were  no 
other  objection  to  considering  it  as  such,  the  dissimilarity  of 
the  two  cases  would  prevent  its  application.  There  the  infanta 
were  not  deprived  of  their  property  by  the  legislative  act,  but 
it  was  only  transmuted  from  real  to  personal  property,  man- 
ifestly to  their  advantage.  Here  the  property  descended  to 
these  heirs,  has  been  sold  to  satisfy  debts  for  which  they 
had  not  been  rendered  liable,  and  for  the  payment  of  which 
they  had  a  right  to  require  the  application  of  the  whole  per- 
sonal estate  before  their  lands  could  be  charged.  In  such  a 
case  as  this,  the  court  whose  opinion  has  been  so  often  re- 
ferred to,  would  not  have  sustained  the  act.  They  say:  '*  No 
one  imagines  that  under  this  general  authority  the  legislature 
could  deprive  a  citizen  of  his  estate  or  impair  any  valuable  con- 
tract in  which  he  might  be  interested." 

The  other  ground  upon  which  the  competency  of  the  legisla- 
ture to  pass  such  laws  is  maintained  is,  that  the  sale  was  neces- 
sary in  order  to  raise  a  fund  to  pay  the  debts  of  the  ances- 
tor.    It  is  upon  this  ground  that  the  supreme  court  of  the 
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United  States  puts  the  case  of  Wilkinson  y.  Leland,  2  Pet.  658. 
But  in  that  case,  the  court  declares  that  the  devisee  took  the 
laud,  subject  to  the  lien  of  creditors;  that  the  act  divested  no 
rights  *'  except  in  favor  of  existing  liens  of  paramount  obliga- 
iioo/'  and  that  it  was  *'  remedial  in  its  nature  to  give  effect  to 
existing  rights."  This  construction  of  the  laws  of  Bhode  Island 
places  the  case  upon  a  principle  wholly  inapplicable  to  the  case 
now  before  the  court.  It  is  settled  law  in  this  state,  that  the 
debts  of  the  ancestor  constitute  no  lien  upon  the  lands  de- 
scended, in  the  hands  of  the  heir.  The  creditors  of  the  ances- 
tor had  established  no  right  to  have  satisfaction  of  their  debts 
by  the  sale  of  this  land.  This  act  could  not  therefore  be  "  re- 
medial in  its  nature  to  give  effect  to  existing  rights."  When  to 
this  striking  discrepancy  between  the  two  cases,  we  take  into  con- 
sideration the  fact  that  Rhode  Island  has  np  constitution  con- 
taining restrictions  upon  the  exercise  of  legislative  power,  it  ia 
manifest  that  this  case  has  no  application  to  the  present  one. 

We  will  next  notice  the  two  cases  from  Kentucky,  4  Mon.  01,' 
and  6  Id.  592,'  cited  by  Judge  Hickey  in  the  opinion  delivered  by 
him  in  the  case  of  Ex  parte  BedfortTs  Ouardian^  10  Am.  Jur. 
297:  The  acts  in  both  these  cases  were  sustained  upon  the 
ground  that  the  lands  were  appropriated  to  the  payment  of 
debts.  Their  application  to  this  particular  object  is  the  sole 
reason  which  the  court  (manifestly  struggling  to  sustain  them) 
can  give  wherefore  they  were  constitutional.  This  reason  ia 
clearly  fallacious.  If  it  be  lawful  to  sell  by  special  act  of  assem- 
bly, the  land  of  heirs  for  the  payment  of  the  debts  of  the  an- 
cestor, what  reason  can  be  given  why,  with  equal  propriety,  the 
land  of  any  citizen  might  not  be  subjected  in  the  same  way  to 
the  payment  of  his  own  debts.  Let  it  be  remembered  that  in- 
fancy is  now  out  of  the  question.  The  broad  proposition  ia 
that  the  lands  of  heirs  may  be  subjected  in  this  way  to  the  pay- 
ment of  the  ancestor's  debts,  whether  these  heirs  be  infants  or 
adults;  and  why  should  this  be  when  other  debtors  are  only  liable 
according  to  due  course  of  law  ?  Surely  a  man  is  as  much  bound 
to  pay  his  own  debts  as  heirs  can  possibly  be  to  pay  the  debta 
of  their  ancestor;  and  if  he  does  not  pay  them  promptly,  and 
the  course  of  law  by  which  to  compel  him  is  deemed  too  tedious, 
why  may  not  the  legislature  pass  a  law  directing  his  lands  to  be 
sold  for  their  payment  ?  Does  not  the  absurdity  of  such  a  prop- 
osition startle  us  ?  And  yet  it  is  identical  in  principle  with  that 
which  is  maintained  in  the  two  cases  referred  to.     Again,  as  ia 
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well  remarked  by  Judge  Hickey,  the  constitutionality  of  the 
act  upon  this  hypothesis,  would  depend  upon  the  truth  or  false- 
hood of  the  suggestion  that  the  ancestor  owed  debts.  The 
whole  reasoning  upon  which  these  cases  go,  is  so  manifestly 
erroneous,  that  they  are  entitled  to  no  weight. 

From  this  review  of  the  cases  relied  on  in  the  argument  for 
the  defendants,  it  results  that  neither  the  infancy  of  the  com- 
plainants nor  the  fact  that  their  land  descended  to  them  from 
their  father,  whose  debts  were  not  all  paid,  gave  the  legislature 
any  more  power  to  direct  a  disposition  of  their  estate  in  a  man- 
ner not  authorized  by  the  general  laws  of  the  land,  than  exists 
in  that  body  to  dispose  of  the  estate  of  any  other  citizen  in  the 
same  way.  That  the  legislature  has  power  upon  the  suggestion 
that  a  man  owes  debts,  to  pass  an  act  directing  the  sale  of  his 
lands  for  their  payment,  no  one  would  argue.  And  yet  the  ex- 
ercise of  such  power  would  be  less  objectionable  than  the  act 
in  question.  In  this  case  the  parties  whose  land  was  sold  were 
not  indebted.  It  was  not  certain  that  the  debts  due  from  their 
ancestor  would  ever  become  a  charge  on  their  lands.  By  this 
sale  then  their  real  estate  is  taken  away  and  applied  to  the  pay- 
ment of  debts  they  did  not  owe,  not  by  the  judgment  of  their 
peers,  not  by  the  law  of  the  land;  but  by  a  special,  partial  act 
of  the  legislature,  applicable  to  their  case  alone. 

Since  the  case  of  The  Bank  y.  Cooper,  2YeTg.  599  [24  Am.  Dec. 
517],  several  cases  have  occurred  and  have  been  decided  by  this 
court,  upon  the  principles  of  that  case.  In  that  case  it  was 
decided,  that  the  legislature  had  no  power  to  pass  a  law,  con- 
stituting a  special  tribunal  for  the  trial  of  a  particular  class  of 
debtors  to  the  bank,  by  process  not  known  to  the  general  law 
and  without  the  right  of  appeal.  This  cause  was  soon  followed 
by  the  case  of  WaUy's  Heirs  v.  Kennedy,  2  Id.  654  [24  Am.  Dec. 
511],  in  which  it  was  determined,  that  an  act  authorizing  the 
court  to  dismiss  Indian  reservation  cases,  where  they  were  pro- 
secuted for  the  use  of  another,  was  a  partial  law,  and  uncon- 
stitutional. Next  to  this  was  the  case  of  Tate  v.  Bell,  4  Id.  202 
[26  Am.  Dec.  221],  in  which  it  was  decided,  that  an  act  of  as- 
sembly, authorizing  the  executors  of  William  Tate  to  revive  a 
judgment,  which  had  been  obtained  by  George  Bell  in  his  life- 
time, in  their  names,  by  sci.fa,  against  Montgomery  Bell,  was 
partial  in  its  character,  was  not  the  law  of  the  land,  and  was 
Toid.  In  the  case  of  Officer  v.  Young,  5  Id.  320  [26  Am.  Dec. 
268],  it  was  decided,  that  an  act  authorizing  James  Young  to 
prosecute  a  suit  then  pending  in  the  circuit  court  of  White 
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county,  in  the  name  of  Peter  Elrod  v.  Robert  Officer,  without 
takiDg  out  letters  of  administration  upon  the  estate  of  Peter 
Elrod,  deceased,  was  unconstitutional  and  void.  These  cases 
were  all  decided  upon  the  same  general  principle,  that  the 
several  laws  upon  which  they  arose,  were  partial  in  their  opera- 
tion, acting  only  on  special  cases,  and  tending  to  deprive  the 
parties  to  be  affected  by  them,  of  their  rights  and  property. 
The  same  principle  applies  to  the  case  under  consideration, 
with  as  much  force  as  it  does  to  either  of  the  cases  referred  to. 
The  act  under  consideration  is  equally  special,  equally  re- 
stricted in  its  operation,  and  tends  more  directly  to  deprive  the 
parties  to  be  affected  by  it,  of  their  property,  than  either  of  the 
acts  above  referred  to.  It  is  not,  therefore,  the  law  of  the  land, 
and  is  void. 

Several  cases  have  been  referred  to,  where  special  laws  have 
been  declared  constitutional  by  this  court;  such  as  the  case  of 
WiUiama  v.  Norris,  12  Wheat.  117;  Aim  Hope  v.  Johnson^  2 
Yerg.  123;  and  Vanzant  v.  Waddle,  2  Id.  260.  These  cases 
were  all  determined  upon  the  principle,  that  they  deprived  no 
one  of  a  right,  but  were  enacted  to  advance  the  remedy  of  a 
party,  whose  right  already  existed.  If  they  were  susceptible 
of  that  construction,  and  we  think  they  were,  then  no  one 
would  doubt  their  constitutionality.  They  would  not  be  sub- 
ject to  the  objection,  which  exists  to  the  present  c»se. 

In  the  case  of  Finher's  Negroes,  6  Yerg.  119,  we  have  an  illus- 
tration of  the  difference  between  these  two  principles,  involved 
in  special  acts  of  assembly.  Fisher's  negroes  had  been  eman- 
cipated by  his  will,  but  in  order  to  the  enjoyment  of  their 
freedom,  it  was  necessary,  by  the  act  of  1801,  c.  27,  that  a 
petition  be  presented  to  the  county  court,  and  upon  its  judg- 
ment, that  their  emancipation  would  be  consistent  with  the 
interest  and  policy  of  the  state;  a  bond  and  security  were  re- 
quired to  reimburse  the  county  any  damages  it  might  sustain  bj 
the  emancipation.  In  1829,  an  act  was  passed,  allowing  slaves, 
who  were  emancipated  by  will,  in  case  the  executor  should  re- 
fuse to  file  the  petition,  and  give  the  security  required  by  the 
act  of  1801,  to  file  their  bill  in  equity,  and  if  the  court  should 
be  of  opinion,  that  said  slaves  ought  of  right  to  be  free,  it  was 
required  so  to  order.  Fisher's  negroes  filed  their  bill  under 
this  act,  and  while  it  wa;&  in  progress,  the  legislature  passed 
the  act  of  1831,  c.  101,  declaring  that  the  act  of  1829  should 
not  be  construed,  so  as  to  extend  to  any  case  existing  before 
the  passage  of  the  act,  but  that  in  all  such  cases,  where  bills 
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should  be  pending  under  said  act,  ifc  should  be  the  duty  of  the 
chancellor,  at  the  first  term  of  his  court,  to  have  the  same  stricken 
from  his  docket.  The  chancellor  refused  to  dismiss  the  bill  as 
directed,  upon  the  ground  that  the  first  act  gave  tbe  negroes 
rights  which  the  legislature  had  no  authority  by  the  second  one 
to  take  away.  It  is  true  these  acts,  although  probably  in- 
tended for  a  particular  case,  are  in  form  general  laws.  They 
nevertheless  illustrate  the  principle  upon  which  legislation  may 
properly  proceed  in  such  cases.  The  chancellor's  decree  in 
this  case  was  a£Srmed  in  this  court.  In  the  opinion  of  the 
court,  as  between  master  and  slave,  the  will  gave  to  the  negroes 
a  right  to  their  freedom,  and  nothing  was  wanting  to  their  en- 
joyment of  that  right  but  the  consent  of  tbe  government.  This 
consent  tbe  legislature  might  give  directly,  by  an  act  applying 
to  the  particular  case,  or  they  might  by  law  vest  the  judicial 
tribunals  with  power  to  give  it.  No  right  was  taken  away  by 
it.  Tbe  negroes  having  been  emancipated  by  will,  Fisher's 
distributees  had  no  right  to  them.  Tbe  act  communicated  a 
benefit  to  them,  without  impairing  the  right  of  any  other 
person. 

Not  BO  the  act  of  1831.  That  act  was  special.  It  only  ap- 
plied to  cases  where  bills  had  been  filed  under  the  act  of  1829, 
for  the  emancipation  of  negroes  who  were  liberated  by  will  be- 
fore the  passage  of  this  act.  These,  it  required,  should  be  dis- 
missed from  the  chancery  court,  and  no  adequate  mode  of  trial 
existed  elsewhere.  The  court  said  that  tbe  effect  of  the  act 
would  be,  to  destroy  the  right  communicated  by  the  act  of 
1829,  and  that  doing  so,  it  was  unconstitutional. 

3.  It  is  insisted  that  these  infants  were  instrumental  in  pro- 
curing the  passage  of  this  act  of  assembly,  whereby  the  de- 
fendants were  induced  to  advance  their  money  for  this  land, 
and  that  it  is  a  fraud  in  them  now  to  take  advantage  of  a  want 
of  power  in  the  legislature  to  pass  tbe  law,  and  so  to  defeat  the 
defendants'  title.  Upon  an  examination  of  the  proof,  it  does' 
not  appear  that  they  had  any  agency  in  obtaining  tbe  passage  of 
tbe  act.  One  witness  only  speaks  upon  the  subject,  and  he,  in 
answer  to  a  leading  question,  indicates  that  the  subject  was 
spoken  about  in  the  family,  without  pretending  that  the  chil- 
dren had  any  agency  in  getting  up  the  petition  to  tbe  legis- 
lature. But  if  they  had  done  so,  we  are  unable  to  perceive 
upon  what  ground  they  could  be  charged  with  fraud.  If  an  in- 
fant sell  his  estate,  making  the  most  solemn  promises  to  confirm 
the  title  when  of  age,  his  subsequent  disaffirmance  of  it  would 
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be  no  fraud.  A  sale  under  a  legislative  act,  procured  at  bis  in- 
stance, would  surely  be  no  more  obligatory  on  bim  tban  one 
made  by  himself  without  such  act.  The  same  want  of  discre- 
tion which  renders  him  unfit  to  be  trusted  in  the  sale  of  his 
property,  would  exist  to  the  same  extent  in  the  other  case,  and 
incapacitate  him  from  a  discreet  exercise  of  judgment  as  to 
the  proposed  application  to  the  legislature.  If  this  argument 
could  2^1'evail,  no  infant  would  be  safe  in  his  possessions.  It 
would  be  easy  for  the  party  wishing  to  purchase  his  estate  to 
induce  him  to  apply  to  the  legislature  for  the  passage  of  an 
act,  authorizing  its  sale;  and  after  the  sale  would  be  effected, 
he  would  be  told,  that  although  the  act  was  void,  yet  a  dis- 
affirmance of  the  sale  on  his  part  would  be  a  fraud.  Thus 
would  be  accomplished  indirectly  that  which  the  law  prohibits 
from  being  done  directly. 

4.  We  next  come  to  consider  the  question,  whether  the 
statute  of  limitations  operates  in  the  cause,  as  to  either  com* 
plainant,  and  to  what  extent.  The  possession  was  taken  bj 
Perry  the  first  January,  1827;  but  it  is  contended  that  there  is 
no  evidence  that  there  was  a  continued  possession  for  seven 
years.  The  proof  of  witnesses  is  unsatisfactory  upon  this  sub- 
ject. But  there  is  no  necessity  for  resorting  to  witnesses,  as  the 
pleadings  sufficiently  show  how  the  facts  are.  The  bill  alleges, 
that  there  was  no  such  continued  possession  for  the  length  of 
time  necessary  to  form  the  bar,  and  seeks  a  discovery  of  the  de- 
fendants upon  this  subject  by  interrogatories,  requiring  them 
to  state  how  the  fact  is.  The  answer  of  Perry  states,  that  he 
took  possession  of  the  land  about  first  January,  1827,  by  bib 
overseer  and  negroes,  and  moved  to  it,  and  took  possession  by 
himself  and  family  in  August  of  the  same  year,  and  remained 
on  it  till  the  month  of  May,  1831.  He  then  moved  his  white 
family  to  Pulaski,  and  remained  in  Pulaski  until  first  day  of 
January,  1834,  when  he  moved  his  family  and  again  settled  on 
said  land,  during  all  which  time  he  had  peaceable  possession 
by  his  overseer  and  negroes.  The  complainants,  by  seeking  a 
discovery  of  the  defendant,  have  made  him  a  witness  upon  this 
subject,  and  they  can  not  object  to  his  testimony,  when  it 
makes  against  them. 

5.  The  possession  having  been  proved,  the  next  question  is, 
how  and  against  whom  does  it  operate?  The  deed  executed  by 
the  Joneses  to  the  Steels,  was  dated  the  twenty-third  of  May, 
1826,  and  registered  twenty-fifth  of  February,  1829.  This  suit 
was  commenced  the  twenty-fourth  day  of  February,  1835.    Seyen 


Dec.  1836.]  Jones  v.  Pebbt.  443 

years  did  not  elapse  from  the  time  the  deed  was  registered,  up 
to  the  time  of  the  commencement  of  the  sait.  Whether,  there- 
fore, the  first  section  of  the  act  of  limitations  of  1819,  c.  28, 
will  operate  to  bar  the  complainants'  claim,  is  a  question  of 
some  doubt,  and  which  it  is  not  necessary  to  decide.  We  shall 
therefore  consider  the  case,  in  reference  to  the  second  section 
of  said  act.  John  B.  B.  Jones,  the  oldest  of  the  complainaDts, 
arrived  at  the  age  of  twenty-one  years  the  twentieth  January, 

1828.  Jane  B.  White  became  of  age  the  first  day  of  November, 

1829,  but  she  was  married  to  her  present  husband,  BeDton  B. 
White,  before  first  January,  1827;  and  Nancy  M.,  the  youngest 
of  the  complainants,  did  not  become  of  age  until  eleventh  Sep- 
tember, 1832.  From  these  facts  it  appears,  that  John  B.  B. 
Jones  is  the  only  one  of  the  complainants  against  whom  the 
statute  of  limitations  operates;  and  the  next  inquiry  is,  to  what 
extent  does  it  operate  against  him  ? 

The  complainants'  counsel  insists,  that  as  the  defendants' 
possession  is  only  protected  by  virtue  of  the  second  section  of 
the  act  of  1819,  it  can  operate  in  his  favor  only  to  the  extent  of 
his  actual  iuclosures.     In  support  of  this  position  the  case  of 
Dyche  v.    Gasi^  Leasee,  3  Terg.  397,  is  cited  and  relied  on. 
That  case  does  not  support  the  position  contended  for.     That 
was  a  case  of  naked  possession,  unaccompanied  by  title,  legal  or 
equitable,  valid  or  invalid.    It  is  true,  Dyche,  after  he  had  been 
some  years  in  possession,  procured  an  informal  deed,  covering 
his  possession;  but  from  the  date  of  that  deed,  seven  years  had 
not  elapsed,  before  the  suit  was  brought.     The  case  therefore 
was  decided,  as  though  the  deed  had  never  existed;  and  there 
appearing  nothing  in  the  case  by  which  to  determine  the  extent 
of  the  possession,  save  the  inclosures  actually  made,  the  court 
determined  that  the  possession  must  be  restricted  to  such  in- 
closures.    In  the  opinion  of  the  court,  it  is  true  it  is  said:  ''  It 
is  most  difficult  to  distinguish  between  a  defendant,  in  by  some 
uppearance  of  claim,  evidenced  by  writing  of  no  validity  in  law 
or  equity,  and  one  holding  as  a  trespasser,  without  excuse." 
These  remarks  doubtless  misled  his  honor,  the  chancellor,  and 
induced  him  to  place  this  case  upon  the  foot  of  a  naked  pos- 
session.   It  may  be  observed  here,   that  the  remarks  above 
quoted  were  not  called  for  by  the  facts  of  the  case,  and  do  not 
constitute  a  decision  of  the  question  indicated  by  them.     But 
if  it  be  true  that  one  who  is  in  possession,  holding  under  an 
informal  writing  of  no  validity,  either  in  law  or  equity,  would 
he  restricted  to  his  actual  inclosure,  it  does  not  follow  that  such 
would  be  the  case  in  relation  to  a  party  holding  by  virtue  of  a 
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title  bond,  or  an  unregistered  deed.  On  the  contrary,  we  think 
it  clear,  that  a  party  who  is  in  possessiou  for  seven  years  of  a 
tract  of  land,  holding  it  adversely,  under  and  by  virtue  of  an 
unregistered  deed,  is  protected  by  the  second  section  of  the  act 
of  1819,  to  the  extent  of  the  boundaries  of  his  deed.  Why 
may  not  this  be  so  ?  He  certainly  takes  possession  claiming  to 
hold  to  that  extent.  Is  there  not  the  same  reason  why  he 
should  be  considered  as  so  holding,  that  exists  in  favor  of  such 
construction  of  a  lessee's  possession?  It  does  not  require  a 
legal  title,  in  order  that  the  possession  of  a  party  shall  be  con- 
strued to  extend  beyond  his  actual  inclosure.  Possession  taken 
under  an  equitable  title,  by  which  the  boundary  is  defined,  of 
a  part,  will  be  construed  to  extend  to  the  whole  in  the  same 
way  that  it  would  had  the  title  been  a  legal  one.  We  think, 
therefore,  that  as  the  complainant,  John  B.  B.  Jones,  was 
twenty-one  years  of  age  more  than  three  years  before  this  suit 
was  brought,  he  is  barred  of  any  recovery  whatever  in  this  case. 

6.  The  next  question  is,  as  to  the  jurisdiction  of  this  court. 
The  defendants  claim  title  to  the  land  in  controversy,  by  virtue 
of  a  void  deed,  and  the  complainants  seek  to  have  said  deed 
delivered  up  to  be  canceled.  It  is  settled  in  this  state  and 
elsewhere,  that  a  court  of  equity  has  the  power  to  order  a  deed, 
bond,  or  other  instrument,  to  be  delivered  up  to  be  canceled, 
if  the  same  be  void,  whether  its  character  as  such  appear  from 
the  face  of  the  instrument  or  otherwise:  HamiUon  v.  Cummings^ 
1  Johns.  Ch.  517;  Bromley  v.  Holland,  7  Ves.  19;  1  Hov.  Suppl. 
17.  See  also  Johnson  v.  Cooper,  2  Yerg.  624,  530  [24  Am.  Dec. 
602],  and  Richmond  v.  McMinn,  6  td.^  Having  obtained  juris- 
diction of  the  cause  for  this  purpose,  the  court  will  retain  it» 
until  the  whole  matter  is  disposed  of  and  the  rights  of  the 
parties  settled. 

7.  The  complainants  pray  that  the  defendants  be  compelled 
to  account  for  the  rents  and  profits  since  they  have  had  posses- 
sion of  the  premises.  They  are  unquestionably  entitled  to  an 
account  as  prayed  for;  but  we  are  of  opinion  that  in  taking  that 
account  the  defendants  should  be  allowed  for  any  valuable  and 
permanent  improvements  they  may  have  made,  so  that  such  al- 
lowances do  not  exceed  the  rents  and  profits  for  which  they  are 
chargeable. 

The  decree  of  the  chancellor  will  be  reversed  and  reformed 
according  to  the  principles  of  this  opinion. 
Decree  reversed. 

1.  Mcmtm  T.  JStetaMiuii,  6  T«lg.  9. 
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"Law  of  thb  Land,**  defined  in  the  note  to  Bards  qfihe  State  ▼.  Cooper, 
94  Am.  Dec.  538. 

Lboislativb  Acts  Unconstittttional  bsoause  Judicial  in  Character. — 
An  act  directing  a  certain  deposition  to  be  read  in  the  trial  of  a  cause  then 
pending:  Dupy  ▼.  Wickwire^  6  Am.  Dec  729  and  note.  An  act  awarding  a 
new  trial  in  an  action  which  has  been  decided  in  a  court  of  law:  Merrill  v. 
Sherburne,  8  Id.  52  and  note.  A  statute  giving  a  judicial  construction  to  a 
contract:  King  ▼.  Dedham  Bank,  Id.  112.  An  act  requiring  a  husband  to 
pty  alimony  to  a  trustee  for  the  maintenance  of  his  wife  from  whom  such 
act  diTorced  iiim:  Cfrane  v.  Megmnie,  19  Id.  237.  An  act  declaring  that  an 
ezisticg  right  of  property  «hall  cease,  or  professing  to  decide  between  an  ex- 
isting conflict  of  right:  Hoke  ▼.  Hendereon,  25  Id.  677  and  note;  Officer  ▼. 
roiM^,  26  Id.  268. 

Adtxbsi  P088I88IOH!  See  Sndth  ▼.  Homner^  28  Am.  Deo.  354  and  notei 
Froiprietore  qfEnfM  v.  Day^  Id.  360  and  note;  Summer  ▼.  Mwrpky,  27  Id. 
807  and  note;  Bung  t.  ShoMbergett  28  Id.  05»  in  the  note  to  which,  priof 
decMJons  on  this  subject  are  gathered;  Cfregg  ▼.  Bigkoum^  Id.  181;  PatUe  ▼• 
Badgelf  Id.  222. 
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[SYXBMOllT.Sa] 

AaumioN  of  Ownxbship  oyxb  Pbopebtt  in  Onb's  Foasiasiov  ta  aoi  cH- 
denoe  of  oonveraion,  where  made  to  a  stranger  not  within  aii^t  of  Urn 
property,  nor  in  the  presence  of  the  real  owner. 

Dbmaitd  and  Refusal  arb  Eyidbkce  of  Covwasiov  only  where  the  piop> 
ert)  thereof  they  were  predicated  was  in  the  possession  of  the  party  re- 
ftunug. 

DsMAKD  AND  REFUSAL  ARE  NOT  IN  Themselyes  a  conversion,  but  only  erl- 
dence  thereof. 

OoNYESsioN  Evidenced  bt  Unqualified  Refusal  is  not  obviated  by 
quent  acts  in  recognition  of  the  owner's  rights;  therefore,  where 
days  after  an  unqualified  refusal  to  surrender  to  plaintiff  his  property,  in 
defendant's  possession,  said  defendant  pointed  out  the  property  to  a  tax* 
collector  as  that  of  plaintiff^  and  the  collector  thereupon  made  disiiMi 
upon  and  finally  sold  the  property,  and  applied  the  proceeds  in  dischaige 
of  plaintiff's  tax  bill,  this  was  held  not  to  obviate  the  conversion  evi- 
denced by  the  lefusaL 

Appucation  of  Conyebtbd  Pbopertt  in  discharge  of  the  original  ownei^s 
liabilities,  with  respect  to  it,  will  go  in  mitigation  of  damages,  in  trow 
brought  for  the  conversion.  So  if  the  property  converted  was  p<nnted 
out  to  a  tax  collector  as  that  of  plaintiff,  and  was  thereupon  by  the  ool> 
lector  levied  upon  and  sold,  and  the  proceeds  of  the  sale  applied  in  dis- 
charge of  plaintiff's  tax  bill,  this  may  be  shown  in  mitigation. 

A  Right  of  Action  fob  a  Conversion  is  not  Waited  by  plaintiff's  reqoMl 
to  a  tax  collector  who  has  seized  the  property  as  that  of  plaintiff,  to  post* 
pone  his  sale. 

A  Case  on  Exceptions  must  be  Reversed  fob  ant  Errob  appearing  on  tbt 
record,  however  trivial  may  be  the  right  affected. 

Tboyer.  The  case  came  up  on  ezcepiionB  to  the  charge  of 
the  judge  below  to  the  jury.  The  nature  of  the  charge  appean 
from  the  opinion. 
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BriggSy  for  the  plaintiff. 
Marshy  contra. 

By  Court,  Bkdfield,  J.  In  relation  to  the  first  point  decided 
by  the  court  here,  the  question  arose  in  reference  to  certain 
'*  mill  logs,"  which  were  q|i  the  land,  conveyed  by  plaintiff  to 
defendants.  There  was  evidence  in  the  case,  that  the  plaintiff 
had  also  sold  this  lumber  to  defendants.  But  tbis  point  being 
controverted,  it  became  necessary  to  inquire  whether  any  suffi- 
cient evidence  of  a  conversion  by  defendants  bad  been  given. 
The  only  evidence  relied  upon  was,  that  after  the  conveyance 
of  the  land,  some  stranger  wishing  to  purchase  the  logs,  ap- 
plied to  defendants  for  permission  to  purchase  them  of  plaint- 
iff. The  defendants  refused  to  give  any  such  permission  or 
consent,  on  the  alleged  ground  that  they  had  already  bought 
the  logs  of  plaintiff.  The  case  finds  that  the  defendants  had 
not  in  any  other  way  whatever  interfered  with  the  property  in 
question.  For  the  purposes  of  the  consideration  of  this  question 
it  is  to  be  conceded  that  the  'Mogs"  were  the  property  of  the 
plaintiff.  And  we  have  no  doubt  that  the  mere  assertion  by  de- 
fendants, that  the  property  belonged  to  them,  is  not  in  any  sense 
evidence  of  a  conversion,  or  from  which  a  conversion  can  be 
inferred.  If  this  assertion  had  been  made  in  plaintiff's  presence, 
and  at  a  time  when  he  claimed  to  take  possession  of  the  logs, 
and  for  the  purpose  of  deterring  him  therefrom,  it  might  merit 
a  different  consideration.  But  made  as  it  was  to  a  stranger, 
and  not  in  the  presence  of  plaintiff,  or  within  view  of  the  logs, 
it  would  be  too  much  to  say  this  is  evidence  from  which  the 
jury  could  be  permitted  to  infer  a  conversion  of  the  property 
by  defendants. 

This  is  in  accordance  with  the  decisions  which  have  been  had 
upon  analogous  cases.  Any  mere  assertion  of  the  right  of 
dominion,  is  never  permitted  to  go  to  the  jury,  in  cases  of  trover, 
as  evidence  of  a  conyersion,  unless  the  assertion  is  made  in  view 
of  the  property,  and  in  presence  of  the  owner,  and  in  order  to 
deter  him  from  exercising  his  just  control  over  it.  A  demand 
and  refusal  are  evidence  of  a  conversion  only  when  the  defend- 
ant bad,  at  the  time  of  the  demand,  the  actual  custody  of  the 
property,  so  that  he  might  have  delivered  it  if  he  would.  Hence 
in  the  case  of  title  deeds,  which  had  been  wrongfully  pledged 
to  an  attorney,  but  were  in  the  custody  of  the  attorney,  it  was 
held  at  nisi  prius,  and  the  decision  has  always  been  acquiesced 
in,  that  a  demand  upon  the  defendant  and  a  refusal,  under  the 
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circumstaDces,  was  not  evidence  of  a  conversion:  SnvUh  v. 
Toung,  1  Com.  439.^  And  a  false  assertion  by  a  carrier  that  he 
had  delivered  the  goods,  does  not  amount  to  a  conversion:  Al» 
iersol  v.  BriarU,  Id.  409.'  And  in  every  case  where  a  demand 
and  refusal  is  permitted  to  go  to  the  jury  as  evidence  of  a  con- 
version, it  must  be  preceded  by  evidence  that  the  goods  are  in 
defendant's  possession,  or  what  is  equivalent,  in  the  possession 
of  his  servant,  with  his  knowledge  or  by  his  consent,  either  ex- 
press or  implied:  Bull.  N.  P.  44;  cited  3  Stark.  Bv.  1497,  and 
also  2  Salk.  441.' 

The  other  question  raised  by  the  counsel,  is  one  which  merits 
much  consideration.  For  the  question  is  one  of  a  very  nice 
character.  The  case  shows  that  in  regard  to  a  harness  and 
some  old  iron  which  belonged  to  plaintiff,  and  were  merely  pat 
into  the  defendants'  hands  for  safe  keeping,  they  absolutely  re- 
fused to  "  give  them  up."  Here  was  a  demand  and  an  unqualified 
refusal,  and  it  is  admitted  the  goods  were  in  actual  custody  of 
defendants,  and  they  might  have  surrendered  them  if  they 
would.  A  demand  and  refusal  under  such  circumstances  un- 
explained, has  always  been  held  full  evidence  of  a  conversion. 
A  demand  and  refusal  is  not  in  itself  ever  a  conversion.  Such 
m  opinion  is  advanced  in  some  of  the  old  cases,  Baldurin  v. 
Cole,  6  Mod.  212,  but  has  not  been  held  to  be  law  for  many 
years:  1  T.  B.  478.,  etc.^  But  the  distinction  is  immaterial,  for 
courts  always  charge  the  jury  that  such  evidence  unexplained, 
is  satisfactory  evidence  of  a  conversion.  But  how  may  the  evi- 
dence be  obviated  ?  It  may  be  shown  that  the  refusal  was  quali- 
fied at  the  time,  as  in  case  of  goods  found,  by  saying  he  did  not 
know  whether  the  plaintiff  were  the  owner;  or  in  any  other 
manner  which  manifests  an  intention  not  to  put  the  goods  to 
defendant's  use. 

The  refusal  in  this  case  was  not  so  qualified.  But  it  was 
shown  in  this  case  that  some  days  after  the  demand  and  refusal, 
and  before  suit  was  brought,  the  defendant  being  inquired  of 
by  a  tax  collector  for  plaintiff's  property,  showed  this,  upon 
which  the  collector  made  distress,  and  after  several  adjourn- 
ments of  the  time  of  sale  at  plaintiff's  requests,  sold  and  ap- 
plied the  avails  upon  the  bills  of  taxes  against  plaintiff.  This 
being  wholly  subsequent  to  the  refusal,  could  in  no  sense  tend 
to  qualify  it.  If  the  plaintiff  bad  brought  his  suit  immediately 
after  the  refusal,  his  light  of  action  to  recover  the  value  of  the 
property  would  have  been  complete.     The  subsequent  applica 

1.  1  Camp.  439.  3.  1  Camp.  409.  3.  Jonet  t.  JTori.  4.  AnOk  ▼.  JfOlea. 
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tion  of  the  property  eyen  without  the  consent  of  the  plaintiff 
would  clearly  go  in  mitigation  of  damages.  But  we  are  not 
prepared  to  say  that  it  has  any  tendency  to  explain  the  refusal 
of  the  defendants.  It  is  purely  a  second  thought.  And  the 
court  can  not  perceive,  how  this  distress  and  sale,  even  although 
the  plaintiff  did  request  the  sale  to  be  adjourned,  has  any  ten* 
dency  to  show  that  plaintiff  intended  to  waive  his  claim  for 
damages  against  defendants.  Had  plaintiff  accepted  the  goods 
from  defendants,  there  would  have  been  some  reason  to  contend 
he  accepted  them  in  satisfaction  of  the  claim  for  damages,  and 
that  this  should  be  construed  a  waiver  of  all  preyious  claim  for 
damages.  This  would  perhaps  have  been  the  most  rational 
doctrine.  But  the  cases  all  show  that  such  evidence  only  goes 
in  mitigation  of  damages,  and  does  not  defeat  the  right  of  re- 
covery: 3  Stark.  Ev.  1506;  Bull.  N.  P.  46;  Baron  v.  Davis,  4  N. 
H.  Cas.  338.  But  how  it  could  be  contended  that  the  plaintiff's 
request  of  the  officer,  not  to  sacrifice  the  property  or  for  delay 
for  any  other  purpose,  shall  be  construed  a  waiver  of  all  right 
of  recovery,  although  until  that  time  a  perfect  right  of  action 
existed,  is  more  than  can  well  be  comprehended. 

This  application  of  the  property  to  plaintiff's  use  should  go 
in  mitigation  of  damages  and  can  go  no  further.  If  this  dis- 
tress could  go  to  defeat  the  action,  then  also  would  a  tender 
after  the  refusal  to  surrender  the  property.  And  some  cases 
are  referred  to  in  support  of  this  proposition.  But  they  are 
cases  which  have  not  yet  been  published  in  America,  being 
found  in  1  Moore  &  Scott.  This  proposition  does  not  seem  to 
be  founded  upon  any  sufficient  reason.  A  tender,  as  such,  is 
not  admitted  in  an  action  of  tort,  however  reasonable  such  a 
doctrine  might  seem  in  many  cases.  After  a  right  of  action  in 
tort  has  once  accrued,  it  is  not  in  the  power  of  the  delinquent 
party  to  exonerate  himself  from  the  liability,  unless  by  the  con- 
sent of  the  party  aggrieved,  until  the  matter  is  regularly  ad- 
jjadicated.  Why  in  this  case  an  exception  should  obtain,  it  is 
not  easy  to  see.  True,  a  demand  and  refusal  does  not  show  a 
conversion  in  fact,  but  it  is  plenary  evidence  of  the  fact  of  a 
conversion  having  been  committed,  and  unexplained,  is  equiya- 
lent  to  a  conversion.  It  is  the  same  then  as  to  the  effect  of  a 
subsequent  tender  of  amends,  by  restoring  the  chattel,  whether 
he  has  used,  abused,  or  refused  to  surrender  the  property  on 
request.  In  the  former  case  the  property  may  be  more  injured; 
in  the  latter  case  the  plaintiff  may  have  suffered  great  loss  in 
being  deprived  of  the  use.    It  is  apparent,  that  a  redelivery  of 
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the  property  will  not  be  a  full  satisfaction  of  the  damage  sugk 
tained  in  either  case  sapposed.  In  reason,  it  ought  to  go  only 
in  mitigation  of  damages.  It  is  well  for  the  defendant  that  bj 
this  process  of  compulsory  application  of  the  property  to 
plaintiff's  use,  he  can  exonerate  himself  from  a  claim  for  dam- 
ages to  the  full  extent. 

It  was  contended,  that  as  the  plaintifTs  claim  for  damages 
must  be  merely  nomiual,  the  court  will  not  grant  a  new 
trial  where  substantial  justice  has  been  done.  Such  is  the 
rule  in  regard  to  new  trials.  And  when  the  application  is 
to  the  same  court,  who  tried  the  case,  or  to  a  higher  court, 
to  set  aside  the  verdict  and  for  a  new  trial,  and  this  ad- 
dressed to  the  discretion  of  the  court,  as  is  common  in  New 
Tork  and  in  the  English  practice,  a  venire  de  novo  will  never  be 
awarded  for  any  new  circumstantial  error  or  defect  in  the  pro- 
ceedings. But  our  trial  in  this  court,  on  exceptions,  is  the  same 
in  all  respects,  except  in  form,  as  if  it  were  on  "  writ  of  eiror.'' 
And  we  have  only  to  pronounce  whether  there  be  error  in  the 
court  below;  if  so,  we  have  no  discretion,  and  a  new  trial 
follows  of  course. 

Judgment  of  county  court  reversed,  and  new  trial  granted. 


Refusal  to  Deuvxb  Pbopbbtt  is  not  pkr  sb  a  Convbesiok,  bat  an 
absolute  refusal  to  deliver  property  creates  an  inference  of  law  that  then 
has  been  a  conversion:  Dent  v.  Chiles,  26  Am.  Dec.  350  and  note  356. 

Demand  and  Refusal  are  not  evidence  of  conversion  unleas  the  defend- 
ant had  at  the  time  possession  and  control  of  the  goods  of  which  they 
made:  Baker  ▼.  Wheeler,  24  Am.  Dec.  66. 


State  v.  Kjezes. 

[8  VkBMOSX,  07.] 
ABTICLE  Vn  OF  THE  AMENDMENTS  TO  THE  NATIONAL  CONffnTOTIOir  estab* 

lishes  a  limitation  to  the  mode  of  trial  in  the  federal  courts,  bat  not  ia 
the  state  courts. 

Whether  the  Chabactek  of  an  Offense  is  Imfamous  can  not  be  deter- 
mined by  the  mode  of  punishment  affixed  to  it  by  law. 

Attempt  to  Deter  a  Witness  from  attending  the  trial  of  a  public  pcoso- 
cution,  is  an  indictable  but  not  an  infamous  offense;  it  is  an  offsnae  abo 
that  may  be  pumshed  by  proceedings  on  information. 

8ucB  Attempt,  though  Made  before  Service  of  a  Scbfodta,  and  thoo^ 
it  prove  unsuccessful,  is  nevertheless  punishable. 

BxooGNiZANCE  TO  APPEAR  AS  WITNESS  at  a  Certain  term  of  court  impoawa 
upon  the  conusee  the  obligation  to  appear,  if  the  case  is  not  heard  at 
that  tepp,  at  each  succeeding  term  until  the  case  is  determined. 
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IscFOBMATioKs  against  defendant,  for  his  attempts  to  deter  two 
witnesses  from  appearing  on  the  trial  of  Joshua  H.  Howe,  held 
for  felony.  There  were  two  counts  to  each  of  the  informations, 
the  nature  of  which  appears  from  the  opinion.  There  was  a 
motion  made  in  behalf  of  defendant  to  quash  the  informa- 
tions; the  motion  being  overruled,  and  the  defendant  being 
found  guilty  on  the  trial,  a  motion  in  arrest  of  judgment  was 
xaado.     This  was  also  oTerruled. 

Henry  Adams,  for  the  state. 
Smith  and  Beardsley,  carUra, 

By  Court,  Bedfield,  J.  The  first  question,  in  this  case, 
arifles  upon  the  decision  of  the  county  court  in  overruling  the 
motion  to  quash.  That  motion  was  made  upon  the  ground, 
as  we  infer  from  the  argument  here,  that  this  respondent  being 
charged  with  an  infamous  crime,  was  entitled  to  insist  upon  a 
trial  upon  indictment.  In  support  of  this  position  the  counsel 
rely  mainly  upon  the  seventh  of  the  articles  proposed  and 
adopted  in  amendment  of  the  constitution  of  the  United  States, 
which  is  in  these  words:  "  No  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  grand  jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  ser- 
vice, in  time  of  war  or  public  danger."  As  these  amendments 
were  professedly  proposed  and  adopted  with  the  expectation  that 
they  would  define,  limit,  and  explain  the  provisions  of  the 
constitution,  as  originally  reported  by  the  convention, 
it  is  but  reasonable  that  the  amendments  should  be  con- 
strued with  a  reference  to  the  constitution.  There  can  be 
no  doubt  this  seventh  article  of  amendment  was  adopted  with 
reference  to  the  third  article  and  second  section  of  the  consti- 
tution. This  section  provides  for  a  national  judiciary,  but  no- 
where requires  that  one  accused  of  crime  shall  be  entitled  to 
require  a  bill  of  indictment  to  be  found  by  a  grand  jury,  be- 
fore submitting  to  trial  for  the  alleged  offense.  The  only 
limitation,  as  to  the  mode  of  trial,  found  in  the  constitution, 
is,  that  the  accused  shall  be  entitled  to  trial  by  jury  (traverse 
jury  of  course),  and  that  the  trial  shall  be  had  within  the  state 
where  tho  offense  was  committed,  if  committed  within  the 
limits  of  any  state,  and  if  not,  then  at  such  place  as  congress 
may  by  law  have  directed. 

This  seventh  article  of  amendment  provides,  that  in  all 
capital   or  otherwise  infamous  crimes,   the  accused  shall  be 
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entitled  to  the  farther  aafegoard  of  liberty  or  life  or  char- 
acter, afforded  by  a  grand  jury.  The  eighth  article  of  these 
amendments  states  further  limits,  and  restricts  the  mode  of 
trial  for  crimes,  by  providing  that  the  trial  shall  always 
be  by  a  jury  of  the  district  where  the  offense  is  committed, 
which  district  shall  have  been  previously  defined  by  law. 
It  could  not  well  be  doubted,  that  the  provisions  in  the 
constitution,  as  first  reported,  and  the  amendments,  all  have 
reference  solely  to  trials  in  the  courts  of  the  United  States. 
The  phraseology  clearly  indicates  this.  In  the  first  provis- 
ion, trial  by  impeachment  is  excepted  from  the  cases  required 
to  be  tried  by  jury.  This  most  clearly  points  to  those  trials 
which  the  constitution  provides  shall  be  had  before  the  senate, 
on  the  motion  and  information  of  the  house  of  representatives. 
In  the  article  of  amendment  alluded  to,  and  which  is  relied 
upon  in  this  case,  offenses  committed  in  the  land  and  naval 
service  are  excepted.  The  phraseology  adopted  in  both  cases, 
clearly  indicates,  that  the  provision  has  reference  only  to  pro- 
ceedings in  the  tribunals  of  the  United  States.  The  same 
reasoning  and  conclusion  has  been  adopted  by  this  court  in 
reference  to  that  article  of  amendment  of  the  United  States 
constitution  which  provides  for  trial  by  juxy  in  civil  actions: 
Huntington  v.  Spooner*8  Trustee,  5  Yt.  189.  And  we  see  no 
good  reason  why  the  same  decision  should  not  be  now  adhered 
to.  The  language  of  the  twelfth  article  of  amendment 
thoroughly  fortifies  this  construction.  It  provides  that  powers 
not  delegated  to  the  United  States  shall  belong  to  and  be  exer- 
cised by  the  states.  And  although  it  be  true  that  some  of  the 
provisions  of  the  constitution  of  the  United  States  are  intended 
to  be  applied  as  well  to  the  states  as  to  the  United  States,  such 
is  not  the  fact  in  regard  to  its  principal  provisions.  And  we 
can  not  presume  that,  but  the  contrary,  to  be  the  case,  when 
the  language  of  the  instrument  is  general  or  equivocal.  It 
might  be  added  as  a  further  reason  why  we  should  not  be  in- 
clined to  adopt  the  view  presented  by  respondent's  counsel, 
and  consider  this  article  of  the  United  States  constitution  as 
extending  to  trials  in  the  state  courts,  that  the  contemporane- 
ous construction  and  subsequent  practice  has,  in  reference  to 
this  subject,  been  wholly  at  variance  with  any  such  determina- 
tion. Petty  larceny,  which  is  now  very  generally  admitted  to 
be  an  infamous  offense,  is  in  all  our  cities  tried  before  the  police 
courts,  where  it  is  well  known  no  grand  jury  attend.  The 
same  is  true  of  trials  for  petit  larceny  in  this  state  and  many  of 
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ihe  other  states,  before  single  magistrates.  And  it  has  never 
been  doubted  that  these  convictionSy  upon  information,  were 
regular  and  valid.  This  consideration  alone  is  entitled  to 
great  ^ve]ght,  as  has  been  repeatedly  held,  both  by  the  state 
and  United  States  courts. 

m 

But  even  if  we  could  adopt  this  view  of  the  case,  we  are  not 
prepared  to  say  that  the  offense  attempted  to  be  charged  in  this 
information,  is  in  its  character  infamous.     The  old  notion  that 
infamy  depended  upon  the  nature  of  the  punishment,  is  long 
since  abandoned.     But  we  get  nothing  in  its  stead,  which  is,  on 
the  whole,  much  more  satisfactory.     We  find  the  books  filled 
with  general  definitions  in  abstract  terms,  which  no  man  can 
pretend  clearly  to  comprehend.    Treason  and  felony,  as  at  com- 
mon law,  are  terms  sufficiently  intelligible,  but  the  term  crimen 
falsi  is  one  of  most  indefinite  extension,  and  when  Bussell  ex- 
tends it  to  every  falsehood  which  affects  the  public  administra- 
tion of  justice,  it  is  certainly  leaving  so  important  a  consequence 
to  depend  upon  a  very  loose  and  unsatisfactory  condition. 
Legal  infamy,  as  a  part  of  the  punishment  of  crime,  is  by  far 
the  severest  portion  of  the  punishment,  in  most  cases  of  convic- 
tion of  an  infamous  offense.     It  is  important  then,  that  the 
number  of  infamous  crimes,  which  on  conviction  shall  induce 
legal  infamy,  should  not  be  multiplied  by  construction.    Those 
which  are  held  to  be  infamous,  as  treason,  felony,  forgery,  and 
perjury  and  bribery,  should  be  clearly  defined  and  well  known.. 
Some  of  the  English  decisions  of  late  seem  to  have  gone  great 
lengths.     The  case  of  BusheU  v.  Barrett^  21  Com.  L.  483,^  ex« 
pressly  decides,  that  inducing  one  to  absent  himself  from  at- 
tending as  a  witness,  in  a  question  depending  before  justices  in 
relation  to  offenses  against  the  revenue  laws,  was  an  infamous 
offense.    This  is  put  upon  the  ground  of  its  being  an  offense 
tending  to  hinder  the  due  course  of  public  justice.     An  attempt 
even  to  induce  a  witness  by  threats  or  promises  or  any  other 
means  to  disregard  his  obligation  to  attend  as  a  witness  upon 
the  trial  of  a  public  prosecution,  when  the  security  of  the  pub- 
lic quiet  and  the  purity  of  the  fountains  of  public  justice  may 
be  hazarded,  is  undoubtedly  a  high-banded  offense,  and  as  such 
should  be  severely  punished.     But  when  it  is  recollected,  that 
in  tbe  heat  of  zeal  to  save  a  friend,  whom  they  may  believe  to 
be  more  innocent  than  the  testimony  would  seem  to  admit,  men 
will  sometimes  be  induced  to  go  great  lengths,  and  sometimes 
without  much  consideration,  it  is  not  perhaps  best,  that  every 

1.  31  Com.  L.  790:  S.  O..  By.  Ik  M.  434. 
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attempt  to  induce  a  witness,  under  such  circumstances,  to  avoid 
being  compelled  to  attend  even  a  public  trial  for  felony,  should 
be  declared  infamous.  The  decisions  here  have  never  as  yet 
gone  so  far,  and  we  should  certainly  hesitate  in  following  the 
recent  English  authorities. 

Upon  both  grounds  then,  we  think  the  motion  to  quash  should 
have  been  overruled.  But  the  respondent  further  moved  the 
court  in  arrest  of  judgment  for  the  insufficiency  of  the  informa- 
tion. It  is  said,  there  having  been  no  subpoena  served  upon 
the  person,  he  can  not  be  considered  in  the  light  of  a  witness. 
But  it  will  be  difficult  to  say,  just  when  the  person  will  become 
fio  far  a  witness  that  it  will  be  an  offense  to  hinder  him  from 
giving  his  attendance  upon  the  court.  The  essence  of  the 
offense  is  obstructing  the  due  course  of  justice.  This  has  always 
been  held  indictable,  as  a  misdemeanor  at  common  law.  Whether 
the  witness  had  been  served  with  a  subpoena  or  not,  can  not  be 
-esteemed  very  material.  The  effect  of  the  act  and  intent  of  the 
offender  is  the  same,  whether  the  witness  has  been  or  is  about 
to  be  served  with  a  subpoena,  or  is  about  to  attend  in  obedience 
to  a  voluntary  promise.  Any  attempt,  in  either  case,  to  hinder 
his  attendance,  is  equally  criminal,  and  equally  merits  punish- 
ment. But  in  the  case  of  the  second  count,  this  question  does 
cot  properly  arise.  It  is  there  alleged  that  the  witness  had 
been  recognized  for  his  appearance  at  a  former  term  as  a  wit- 
ness in  this  case.  It  has  been  decided  by  the  court,  that  such 
a  recognizance,  though  not  so  expressed,  imposes  upon  the 
conusee,  whether  respondent  or  witness,  the  obligation  to  at- 
tend from  term  to  term,  until  the  case  is  determined. 

It  is  said  at  bar,  that  the  bonds  of  Howe  had  been  estreated, 
and  thus  Eeezer  exonerated  from  the  obligation  of  his  recogniz- 
ance. This  question  can  not  arise  on  a  motion  in  arrest,  or  if 
it  could,  the  indictment  being  good,  the  motion  in  arrest  can 
not  prevail.  For  in  criminal  proceedings  on  motion  in  arrest, 
if  one  count  in  the  bill  or  information  be  good,  it  is  sufficient, 
although  the  contrary  rule  prevails  in  civil  suits.  And  in  any 
view  of  the  case,  the  offense  was  complete.  The  wiiness  having 
once  been  improved  before  the  justice  and  recognized  for  his 
appearance  to  testify  on  the  final  trial,  can  not  be  presumed  to 
be  in  doubt,  whether  his  testimony  would  be  required  on  the 
final  trial.  Knowing  this,  it  would  be  equally  criminal  in  him 
corruptly  to  absent  himself  from  the  state  or  keep  secreted,  or 
in  any  other  way  avoid  being  summoned  as  a  witness,  whether 
his  recognizance  was,  or  was  not,  still  in  force.     The  question 
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here  is  nofc  whether  the  witness  has  been  guilty  of  a  contempt 
in  disobeying  the  process  of  the  court,  but  whether  there  has 
been  a  corrupt  attempt  to  obstruct  the  due  course  of  public  jus- 
tice by  "  spiriting ''  away  or  preventing  the  attendance  of  a  wit- 
itcss.  If  the  person  induced  to  absent  himself,  knew  of  his 
being  a  witness,  and  was  induced  to  absent  himself,  the  offense 
was  complete  in  him.  If  the  respondent  knew  of  his  being  a 
witness  and  about  to  be  compelled,  in  due  course  of  law,  to  at- 
tend the  trial,  and  endeavored  to  dissuade  and  hinder  him 
therefrom,  in  the  language  of  the  indictment,  his  offense  is 
complete.  In  this  case,  knowledge  is  carried  home  to  both.  It 
will  not  do,  for  a  moment,  to  admit  that  the  respondent  might 
anticipate  the  officers  of  justice,  and  secrete,  bribe,  or  intimi- 
date the  state  witnesses  from  attending  the  trial  of  public 
prosecutions,  and  not  be  liable  for  any  act  done,  until  a  sub- 
pcana  had  been  legally  served  upon  the  witness. 

This  view  will  leave  untonohed  the  most  corrupting  field 
for  offenses  of  this  character.  It  is  further  argued  that  the  in- 
formation is  insufficient,  because  it  contains  no  allegation  that 
the  offense  was  consummated,  but  only  an  attempt  to  hinder 
the  witness  from  attending  the  trial.  This  question  was  for- 
merly much  discussed  in  Westminster  hall,  but  is  now  well  set- 
tled. The  case  above  cited  from  Com.  L.  (BusheU  v.  BarreU), 
shows  that  a  conspiracy  to  bribe  a  witness,  to  induce  him  not  to 
give  his  attendance  upon  court,  is  held  not  only  a  high  misde- 
meanor, but  an  infamous  offense.  And  the  doing  of  any  act 
tending  to  obstruct  the  due  course  of  public  justice,  has  always 
been  held  indictable  as  a  misdemeanor  at  common  law.  Brib- 
ing, intimidating,  or  persuading  a  witness  not  to  testify,  or  not 
to  attend  court,  are  each  among  the  readiest  and  the  most  cor- 
rupting of  this  class  of  misdemeanors.  The  mere  intent  to 
commit  a  misdemeanor,  or  even  a  felony,  until  evidenced  by 
some  act,  is  not  indictable,  for  a  very  sufficient  reason,  that 
human  tribunals  can  not  take  any  just  cognizance  of  human 
thoughts  or  intentions,  except  so  far  as  they  are  expressed  in 
their  actions;  and  except  in  limes  of  flagrant  misrule  and 
tyranny,  this  has  never  been  attempted.  But  it  is  well  settled 
at  common  law,  that  an  attempt  or  endeavor  to  commit  a  felony 
or  misdemeanor,  is  punishable  itself,  as  a  substantive  misde- 
meanor. An  attempt  to  bribe  the  first  lord  of  the  treasury,  to 
procure  the  reversion  of  the  office  of  clerk  of  the  supreme  court 
of  Jamaica,  was  in  Lord  Mansfield's  time  held  clearly  indicta« 
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ble:  Box  y.  Vaiighn^^  4  Burr.  2494.  See  also  PlympUm'%  ca9s, 
2  Baym.  1877,  and  1  Buss,  on  Grimes,  45,  46. 

It  is  equally  well  settled,  that  an  endeavor  to  indace  another 
to  commit  a  felony  or  misdemeanor,  is  indictable  as  a  common 
law  offense:  Rex  v.  PhUipps^  6  East,  464.  The  solidting^ 
another  to  embezzle  his  master's  money,  was  held  clearly  in* 
dictable:  Bex  y.  Eiggina,  2  Id.  5.  See  also  the  cases  there 
cited.  In  reason,  a  criminal  intent,  and  an  act  in  fartheraoce 
of  the  intent,  whether  success  follow  or  not,  is  deserving  of 
the  same  degree  of  punishment,  almost  as  if  the  principal 
offense  had  been  consummated.  Assaults  with  intent  to  mur> 
der  or  to  commit  rape,  are  by  statute  punished  with  great 
severity,  as  substantive  offenses.  And  we  feel  no  hesitation  in 
saying,  that  the  attempt  to  commit  an  offense  or  the  solicitiiig 
another  to  commit  an  offense,  should  (with  few  exceptions  not 
necessary  to  be  enumerated  here,  resting  upon  peculiar  grounds) 
be  held  indictable,  as  misdemeanors  at  common  law.  This 
disposes  of  all  the  objections  urged  against  the  indictment. 

The  respondent  not  being  in  court  to  receive  sentence,  the 
bonds,  on  motion  of  the  state's  attorney,  estreated. 


Amendments  to  thb  Constitution  of  the  United  States  adopted  at  tlM 
first  sessioii  of  congreas  are  restrictionB  npon  the  powers  of  the  general  gov* 
emment  only,  and  not  upon  those  of  the  states,  per  Walworth,  ChanceUon 
Livingston  v.  Mayor  of  New  York,  22  Am.  Deo.  622.  So  article  4  of  the 
amendments  has  been  held  to  have  no  application  to  prooeedinga  under  ftito 
authority:  Beed  v.  Bice,  19  Id.  122,  and  so  of  article  6t  Barker  v.  People^  15 
Id.  322. 


Reynolds  v.  Fbenoh  ei  al. 

[8  Vbbmokt,  86.] 

Beoovebt  mat  be  had  upon  a  Lost  Pbomissory  Note  or  upon  one  yolna- 
tarily  surrendered  to  its  maker. 

Aooeptanoe  of  Part  of  the  Amount  of  a  Pbomissoby  note  in  satiafBctaoD 
thereof,  and  its  surrender  to  the  maker,  will  not  discharge  the  latter,  if 
the  transaction  has  been  induced  by  his  fraudulent  miarepresentatioDS. 

Assumpsit  upon  three  promissory  notes.  The  declaration  con- 
tained, besides  the  special,  general  counts.  Non  asaumpsU  was 
pleaded.  Plaintiffs  on  the  trial  offered  to  prove  the  following 
case,  evidence  as  to  which  was  rejected  by  the  court:  That  in 
March  1834,  defendants  represented  to  plaintiffs  that  French, 
one  of  their  number,  had  disposed  of  his  property  in  payment 

1.  Beay,  Vemghem, 
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of  his  debts,  and  had  left  in  his  bands  after  so  doing  only  the 
sum  of  four  hundred  and  fifty-one  dollars  and  sixteen  cents,  an 
amount  less  than  that  of  the  notes  now  sued  upon,  and  had 
thereupon  offered  such  amount  to  plaintiffs  in  satisfaction  of 
the  notes;  that  plaintiff,  believing  these  representations,  had 
accepted  the  proposition,  tbe  defendants  other  than  French 
being  insolvent,  and  had  surrendered  the  notes;  that  the  rep- 
resentations were  false,  and  that  soon  after  the  transaction, 
French  obtained  a  reconveyance  of  property,  which  he  had  con- 
veyed in  order  to  effectuate  it. 

J7.  B.  Beardsley,  for  the  plaintiff. 

SmaUey  and  Adams,  contra. 

By  Court,  Phelps,  J.  The  production  of  a  promissory  note 
is  not  always  indispensable  to  a  recovery  upon  it.  Such  pro- 
duction is  dispensed  with,  where  the  note  is  proved  to  have 
been  destroyed,  and,  in  tbis  state,  where  it  is  shown  to  have 
been  lost.  The  reason  why  a  recovery  can  not  be  had  upon  a 
lost  note  which  is  negotiable  in  England  is,  that  the  note  may 
find  its  way  into  the  hand  of  a  bona  fide  holder  who  may  be  en- 
titled to  payment.  But  here  no  such  reason  exists,  as  by  force 
of  our  statute,  restraining  the  negotiability  of  such  notes,  the 
transfer  of  a  note  i3  put  upon  the  footing  of  an  assignment  of  a 
chose  in  action.  And  it  is  also  true,  that  a  recovery  may  be 
had  upon  a  note  after  it  has  been  voluntarily  given  up  to  the 
maker.  This  doctrine  was  fully  recognized  in  Edgell  v.  Stan- 
fordf  6  Yt.  551.  And  it  seems  immaterial  in  such  case,  whether 
the  plaintiff  count  specially  on  the  note,  or  generally  in  indebi- 
talus  assumpsit.  If  there  be  any  case  of  the  kind  where  a  re- 
covery may  be  had,  it  would  seem  to  be  that  in  which  the  note 
is  obtained  from  the  holder  by  fraud  and  imposition.  The 
plaintiff  may  doubtless  treat  the  transaction,  which  resulted  in 
giving  up  the  note,  as  fraudulent  and  void,  so  far  at  least  as  to 
the  agreement  to  accept  the  smaller  or  new  note  in  full  satis- 
faction. That  a  court  of  chancery  would  set  aside  a  discharge 
given  under  such  circumstances,  and  revive  a  security  procured 
to  be  given  up  or  canceled  by  fraudulent  representations,  is  set- 
tled by  the  case  of  Richards  et  al.  v.  Hunt,  Id.  251  [27  Am.  Dec. 
545].  If  that  decision  requires  authority  to  support  it,  it  is 
to  be  found  in  Pketiiplace  v.  Sales,  4  Mason,  812,  and  Irving  ei 
al,  V.  Humphry,  1  Hopk.  284. 

Can  a  court  of  law  afford  relief  in  a  similar  case  ?  The  case 
is,  in  principle,  the  same  as  if  a  discharge  under  seal  had  beeo 
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given  without  a  surrender  of  the  notes.  In  that  case  a  court  of 
law  would,  upon  common  principles,  treat  the  discharge  as  void^ 
if  obtained  by  fraud.  The  only  difference  in  this  case  is,  that 
the  plaintiff  is  unable  to  produce  the  notes  on  trial;  and,  in  this 
respect,  the  cause  comes  within  the  rule  of  Edgell  v.  Stanford^ 
The  action  of  assumpsit  proceeds  upon  equitable  grounds,  and 
in  a  case  of  this  nature,  where  a  full  and  adequate  remedy  may 
be  had  at  law  upon  common  principles,  there  is  no  good  reason 
for  driving  the  party  to  the  more  expensiye  and  less  expeditious 
remedy  in  chancery.  In  Richards  et  al.  v.  Hunt,  no  relief  could 
be  had  at  law,  as  the  party  was  discharged  for  imprisonment 
on  the  execution.  No  suit  could  be  sustained  upon  the  jail 
bond,  as  there  was  no  escape,  and  as  to  the  judgment,  there  was 
an  apparent  satisfaction  of  record.  In  this  case  no  technical 
difiSculty  is  encountered.  We  are  therefore  of  opinion,  that  the 
evidence  offered  in  the  court  below  should  have  been  admitted. 
We  do  not  deem  it  necessary  to  decide  upon  which  count  the 
plaintiff  may  be  entitled  to  recover,  though,  if  the  amount  of 
the  notes  be  still  due,  it  is  difficult  to  discover  any  good  reason 
why  the  party  may  not  recover  upon  either. 

It  is  suggested  that  some  of  the  defendants  may  have  been 
sureties,  and  upon  this  assumption  it  is  argued  that  if  the  notes 
have  been  voluntarily  given  up,  the  sureties  are  dischaiged. 
It  is  unnecessary  to  discuss  that  question,  as  it  does  not  appesr 
on  record  that  any  of  these  defendants  are  sureties.  The  evi- 
dence having  been  rejected,  the  fact  was  not  ascertained.  Should 
it  so  appear  upon  a  future  occasion,  it  will  then  be  in  due  sea- 
son  to  determine  its  effect.  It  is  also  urged  that  the  reception 
of  parol  proof  is  dangerous,  as  there  may  have  been  indorse- 
ments on  the  notes,  of  the  purport  of  which  no  proof  can  be 
had.  This  argument  however  applies  vrith  equal  force  to  all 
cases  of  actions  upon  notes  lost  or  destroyed.  But  in  this  case, 
the  notes  were  given  up  to  the  defendants,  and  of  course  the 
evidence  of  such  indorsements  is  still  in  their  ovm  power,  un- 
less they  have  of  their  own  motion  destroyed  them. 

The  remarks  of  the  chief  justice  in  Edgell  v.  Stanford  are  re- 
lied upon  as  sustaining  the  position,  that  if  a  note  be  Yolun- 
tarily  given  up  to  be  canceled  it  can  not  afterwards  be  made 
the  ground  of  recovery.  The  remarks  alluded  to  were  made 
with  reference  to  the  mere  substitution  of  one  security  for  an- 
other,  and  to  the  question,  with  respect  to  which  different 
decisons  have  been  had,  whether  the  acceptance  of  a  new  se- 
curity  of    no  higher  nature  is  a  satisfaction,  or  whether  the 


Feb.  1836.]  Sawier  v.  Adams.  459 

party  may  resort  to  bis  original  cause  of  action.  He  had  no 
reference  to  a  case  like  this.  Indeed  the  whole  drift  of  his 
opinion  wae  to  establish  the  right  of  recovery  in  such  a  case. 

Judgment  reversed  and  cause  remanded  to  county  court  for 
a  new  trial. 

Acnovs  upcv  Lost  iNsrauiiBirre:  See  Kemey^s  Adm'r  v.  Kemef^s  Hein^ 
29  Am.  Deo.  218  and  note. 


Sawteb  V.  Adamb. 

[8  Vuoioinr,  172.] 

TBI  BiooBD  or  ▲  Dkxd  will  not  Impokt  Nonoi  to  sabseqiient  por- 
ehaaen  or  creditoTBp  where  it  has  been  made  by  the  officer  intrusted 
with  the  duty  of  reoording  deeds,  on  the  back  leaf  of  a  book  which  had 
been  filled  by  the  records  of  prior  deeds,  for  twelve  yean  past,  and  had 
since  that  time  ceased  to  be  need  for  recording  purposes,  and  where 
moreover  the  names  of  the  parties  to  the  deed  were  not  entered  in  the 
index  to  the  records. 

BiooKD  or  ▲  Dbed  Impobtb  vo  Kotzcs,  if  in  it  appear  defects,  which, 
had  they  been  contained  in  the  original,  would  have  made  it  void. 

BaoosD  or  ▲  Deed  from  which  it  appears  that  less  was  conveyed  than  was 
really  conveyed,  imports  notice  of  a  conveyance  only  to  that  extent. 

EnoiMSST.     The  opinion  states  the  case. 

Smith,  for  the  plaintiffs. 

Ormsbee  and  Eoyce,  contra. 

By  Court,  Williams,  0.  J.  The  plaintiffs,  being  creditors  of 
Gyrus  Adams,  attached  the  premises  in  question,  recovered  judg- 
ment, and  levied  their  execution  thereon.  The  defendant,  James 
Adams,  being  in  possession  of  the  premises,  they  commenced 
their  action  against  James  and  Gyrus  Adams.  James  set  up  a 
title  under  a  mortgage  deed  from  Gyrus  of  a  prior  date,  duly 
executed  and  acknowledged,  and  on  which  there  is  a  certificate 
of  Gyrus,  who  was  then  town  clerk,  that  it  was  received  for 
record  and  recorded.  On  referring  to  the  records  it  is  found 
that  the  mortgage  deed  was  recorded  on  the  back  leaf  of  vol- 
ume third  of  said  records,  on  which  there  had  been  no  deeds 
recorded  for  upwards  of  twelve  years  previous  to  the  time  said 
mortgage  purported  to  be  recorded.  On  the  back  leaf  of  the 
fourth  volume  of  records,  another  deed  from  Gyrus  Adams  to 
James  Adams,  dated  June  8,  1826,  was  copied  as  recorded,  al- 
though the  last  deeds  recorded  on  that  book,  were  in  May, 
1820.     In  the  fifth  volume  of  the  town  records  there  was  no 
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record  of  the  deed  in  queitlon,  alihougli  it  was  the  book  where 
others,  received  in  June  and  July,  1826,  were  recorded.  It 
further  appears,  there  was  no  paging  on  the  book  beyond 
page  424,  nor  in  the  place  where  the  mortgage  was  copied  or 
recorded.  In  the  alphabet  it  is  found  that  the  names  of  the 
parties  to  this  deed  are  not  entered,  either  as  referring  to  the 
place  where  the  deed  was  recorded,  or  attempted  to  be  re- 
corded, or  to  any  other  book  or  place.  It  is  admitted  in  the 
case,  that  the  mortgage  deed  was  secretly  and  fraadalently  re- 
corded by  the  said  Cyrus  Adams,  who  was  then  town  derk  of 
the  town  of  Middletown,  on  the  back  leaf  of  an  old  book  of 
records;  and  it  must  also  be  considered  as  established  by  the 
verdict,  that  James  had  not  consented  nor  was  privy  to  this 
fraudulent  act  of  Cyrus  Adams,  the  grantor  and  town  clerk. 
The  whole  question  is,  was  this  deed  of  mortgage  duly  re- 
corded? For,  if  it  was,  the  plaintiff  and  all  others  are  bound 
to  recognize  it,  and  are  considered  in  law  as  having  notice  of 
its  contents.  If  it  is  not  duly  recorded,  and  the  plaintiffs  had 
no  actual  notice  of  its  execution  and  contents;  on  the  princi- 
ple that  a  conveyance  of  a  later  date  duly  registered  is  to  have 
priority  to  a  deed  of  an  earlier  date  not  recorded,  the  title  of 
the  plaintiffs  must  prevail.  In  the  first  place  it  may  be  re- 
marked, that  an  act  false  and  fraudulent  is  usually  considered 
as  no  act,  but  as  a  merd  nullity.  The  expression,  therefore, 
that  the  deed  was  fraudulently  recorded,  was  probably  in- 
tended as  referring  only  to  the  intentions  and  designs  of 
Cyrus  Adams;  not  as  expressing  that  the  placing  the  deed 
in  the  book  where  it  was  found,  was,  in  itself,  a  fraudulent 
act.  Without,  however,  attending  particularly  to  this,  it  will 
be  proper  to  inquire  what  is  meant  by  recording  a  deed,  and 
what  is  the  object  of  such  a  record;  and  upon  the  answer  to 
these  inquiries  it  will  be  determined  whether  this  mortgage 
has  been  duly  recorded. 

On  the  first  particular,  there  is  but  little  doubt  that  recording 
means  the  copying  of  the  instrument  to  be  recorded,  into  the  pub- 
lic records  of  the  town,  in  a  book  kept  for  that  purpose,  by  or 
under  the  superintendence  of  the  officer  appointed  therefor. 
This  recording  may  and  does  take  effect  from  the  time  the  deed 
or  instrument  is  delivered  to  the  officer,  if  it  is  in  due  time  placed 
upon  the  records.  The  delivery  of  the  deed  to  a  town  clerk,  or 
his  minute  on  the  same,  that  he  has  received  the  same  for  record, 
are  not  the  recording;  but  the  record,  if  completed,  is  con- 
sidered as  ta^^ii'g  effect  from  that  time.    Hence,  if  the  deed  ia 
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bj  the  grantee  taken  from  the  possession  and  custody  of  the 
clerk  after  he  has  received  it,  and  again  returned,  the  record 
can  only  be  considered  as  taking  effect  from  the  time  it  was  re- 
turned. This  was  decided  in  the  case  of  Brush  y.  Cook,  in 
Franklin  county,  January,  1824. 

Furthermore,  the  deed  must  be  duly  recorded.  Hence,  if 
the  deed,  as  it  appears  on  the  record,  contains  defects  which 
would  render  it  void,  if  they  existed  in  the  original,  although 
there  are  no  such  defects  in  the  original,  such  deed  is  treated 
as  not  recorded.  The  cases  which  have  been  decided  on  this 
principle,  Huntington  v.  Cobletghf  5  Vt.  49;  Skinner  et  al.  v. 
McDanid  eial.,^  Id.  418,  are  but  following  the  principle  de- 
cided in  Popham's  reports,  **  that  an  enrollment  remains  good, 
notwithstanding  omissions  by  the  clerk,  when  the  omissions  are 
not  that  which  is  of  any  substance  in  the  deed:"  Sir  Francis 
Englefield'8  case^  Poph.  21.  If  the  town  clerk  in  recording  a  deed, 
through  accident  or  design,  carelessly  or  falsely  records  or 
describes  the  boundaries  in  a  deed,  so  that  it  would  appear  to 
convey  but  a  part  of  the  land  conveyed  in  the  original  deed, 
the  record  would  be  good  only,  and  considered  as  notice  only 
of  a  conveyance  of  so  much  as  appeared  on  the  record  to  be 
conveyed.  In  the  case  of  Beekman  v.  Frost,  18  Johns.  644  [9 
Am.  Dec.  246],  the  registry  of  a  mortgage  of  three  thousand 
[dollars]  as  a  mortgage  of  three  hundred  was  considered  as  no- 
tice only  of  an  incumbrance  for  the  sum  stated  in  the  record. 
In  such  cases,  the  purchaser  may  be  wholly  free  from  fault  or 
negligence.  He  may  deliver  his  deed  to  the  proper  officer,  and 
it  may  be  returned  to  him  as  recorded,  but  through  accident  or 
design  it  is  not  truly  recorded.  Subsequent  purchasers  or  cred- 
itors, having  no  other  means  of  knowledge  of  the  contents  of 
the  deed  than  by  resorting  to  the  records,  ean  not  be  consid- 
ered as  having  notice  of  any  other  conveyance  than  such  as  ap- 
peared on  record. 

The  object  of  recording,  as  has  already  been  noticed,  is 
for  the  purpose  of  notice  to  after  purchasers  and  creditors. 
In  considering  what  is  necessary  to  complete  a  record,  it  will 
not  answer  to  say  that  the  record  may  be  so  made  as  en- 
tirely to  defeat  the  object  for  which  it  was  designed.  The 
purchaser  may  fairly  deliver  his  deed  to  the  town  clerk.  The 
clerk  may  return  it  to  him  with  a  regular  certificate  that  it  has 
been  recorded;  and  if  he  does  nothing  more,  if  he  does  not 
record  it  in  fact,  there  is  no  actual  or  constructive  notice  to 
purchasers  of  the  existence  of  such  deed.     The  clerk  is  guilty 
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of  fraud,  and  tlie  person  who  left  the  deed  for  record  is  de- 
ceived; still  his  deed  is  not  recorded,  and  no  title  passes  there- 
by, except  as  against  the. grantor  and  his  heiro.  In  such  a  case 
there  can  be  no  doubt  that  the  purchaser  will  lose  his  title 
through  the  fault  or  fraud  of  the  town  clerk.  In  applying  these 
principles  to  the  case  under  consideration,  we  can  not  hesitate 
in  saying  that  the  mortgage  deed  of  the  defendant  has  not  been 
recorded,  and  that  the  act  of  the  town  clerk  was  as  wholly  inopera- 
tive, as  if  he  had  written  this  deed  on  a  slate,  or  copied  it  into  his 
family  record.  The  duty  of  the  clerk  was  plain,  to  record  this 
deed  in  the  book  where  he  was  then  recording  other  deeds;  and 
it  seems  that  he  had  then  recorded  as  far  as  the  fifth  volume  or 
more.  Book  3,  in  which  this  deed  was  recorded,  was  not  the 
book  for  recording  deeds  at  that  time,  and  had  ceased  to  be  so 
for  more  than  twelve  years.  It  was  a  book  of  records,  full  and 
completed,  and  not  a  book  in  which  deeds  were  thereafter  to 
be  placed.  Such  a  record  as  was  attempted  by  the  town  clerk 
was  not,  and  it  was  designed  that  it  should  not  be  any  notice 
to  the  creditors  of  Cyrus  Adams,  and  was  as  palpable  a  fraod 
and  as  gross  a  deception  as  was  ever  attempted  by  any  man  in 
a  public  office.  The  deed  was  not  recorded  in  a  book  kept  for 
that  purpose,  and  undoubtedly  was  kept  from  the  alphabet  fox 
the  very  purpose  df  deception  and  concealment.  We  can  not 
consider  that  this  deed  was  recorded  according  to  the  letter  or 
spirit  of  our  constitution  and  laws  upon  that  subject;  and 
unless  we  admit  that  a  deed  may  be  recorded  in  any  plaoe^ 
where  the  town  clerk  may  choose  for  the  purpose  of  conceal- 
ment and  not  for  notice,  and  which  he  may  call  the  records  of 
a  town,  we  must  treat  this  record  as  a  mere  nullity. 

A  variety  of  new  cases  have  been  supposed  in  argument,  in 
which  a  town  clerk  might  literally  perform  the  duty,  and  yet 
render  his  act  wholly  ineffectual.  We  can  not  say,  how  ingeni- 
ous, or  corrupt  and  fraudulent  public  officers  may  be  in  evad- 
ing the  laws;  nor  are  we  to  suppose  that  cases  may  exist  mora 
flagrant  than  the  one  under  consideration.  In  one  of  the  cases 
supposed,  of  the  clerk  recording  a  deed  and  immediately  gla« 
ing  two  leaves  together,  or  cutting  out  the  one  containing  the 
record,  it  may  not  perhaps  be  material  to  inquire  what  would 
be  the  effect  of  such  an  act.  The  same  thing  might  be  done  by 
any  other  person.  Either  of  them  in  such  a  case  would  be 
guilty  of  forgery  and  exposed  to  the  penalty  of  the  law  there- 
for. If  the  deed  was  actually  recorded  and  the  duty  enjoined 
by  law  done  and  performed,  it  is  not  necessary  to  declare  what 
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would  be  the  effect  of  such  after  proceedings;  bat  I  can  saj  for 
myself  that,  if  I  believed  the  town  clerk  recorded  the  deed, 
having  at  the  time  the  intention  to  cat  it  out  or  efface  it  as 
soon  as  recorded,  and  did  so  cat  it  out  or  efface  it,  I  should  be 
loath  to  say  that  such  a  deed  had  ever  been  recorded.  In  the 
case  supposed,  of  his  keeping  weekly  books  in  which  he  re- 
corded such  deeds  as  he  chose,  if  it  was  done  for  no  justifiable 
reason  or  excuse,  but  for  the  purpose  of  concealment  and  fraud, 
it  would  not  and  ought  not  for  a  moment  to  be  considered  as  a 
compliance  with  the  statute.  The  result  to  which  we  come  is, 
that  the  mortgage  deed  has  not  been  recorded;  and  we  do  this 
with  less  reluctance,  as  the  defendant  has  a  clear  and  undoubted 
remedy  against  the  town  clerk  and  against  the  town,  if  he  has 
not  been  in  any  way  a  party,  or  consenting  to  the  fraudulent 
act  of  the  town  clerk.  The  remedy  of  the  plaintiffs,  in  the 
event  of  a  decision  the  other  way,  is  not  so  clear.  Indeed,  if 
the  mortgage  of  the  defendant  had  been  recorded,  they  had 
constructive  notice,  and  proceeded  with  knowledge  of  the  ex- 
istence of  the  deed,  and  probably  could  have  no  remedy. 

The  judgment  of  the  county  court  is  reversed,  and  new  trial 
granted. 

Ibreoulabities  nr  RxooBDiNa  Deeds,  Etfect  of.— -From  the  opinion  of 
the  court  in  the  principal  case,  Judge  Phelps  dissented.  The  dissenting 
op&iion  admitted  that  the  failure  of  the  town  clerk  to  properly  record  the 
deed  in  question,  constituted  a  case  of  gross  official  misconduct,  rendering 
him  liable  to  the  party  who  should  sufifer  damage  therefrom;  but  insisted 
that  the  recordation  was  of  a  nature  to  satisfy  the  requirements  of  the  statute, 
and  that  the  liability  of  the  officer  arose  from  his  fraudulent  concealment  of 
the  record,  and  that  as  the  record  was  in  compliance  with  the  statute,  and 
therefore  of  a  nature  to  protect  the  grantee,  this  liability  was  to  the  subse- 
quent attaching  creditors.  The  following  from  Judge  Phelps*  opinion  will 
iodicate  the  line  of  his  argument:  "  Our  whole  system  on  this  subject  is  briefly 
this:  The  law,  as  a  matter  of  convenience  and  expediency,  requires  all  convey- 
ances of  real  estate  to  be  recorded  in  certain  offices,  thus  furnishing  a  place  to 
which  aU  persons  may  resort  to  ascertain  the  state  of  the  title.  And  the 
object  of  this  is  to  give  notice,  not  to  the  parties  to  the  conveyance,  but  to 
strangers.  But  in  order  to  carry  this  policy  into  effect,  it  becomes  necessary 
to  compel  the  grantee  to  get  his  deed  recorded,  and  this  is  done  by  rendering 
the  deed  inoperative  against  strangers  unless  it  be  recorded.  An  officer  is 
appointed  in  each  town  for  this  purpose,  whose  duty  it  is  to  record  all  con- 
veyances, and  to  secure  the  party  whose  deed  Ib  required  to  be  recorded;  the 
town  clerk  ii  made  liable  to  him,  if  he  neglect  to  record  any  deed  and  the 
party  is  injured.  When  the  deed  is  recorded  the  title  is  perfected,  the  town 
derk  has  discharged  his  duty  to  the  party  to  the  conveyance,  who  has  no 
further  interest  in  the  official  duties  of  the  to^n  clerk.  But  the  object  of  the 
law  is  not  yet  attained.  That  object  is  to  give  notoriety  and  publicity  to  the 
conveyance,  and  to  enable  others  to  ascertain  the  state  of  the  title;  and  for 
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this  purpose  the  town  clerk  is  required  not  only  to  give  copies,  but  to  subject 
his  record  to  the  inspection  of  every  person,  snd  sll  persons,  who  shall  have 
occasion  to  examine  it.  He  is  subjected  in  case  of  refusal  not  only  to  a 
penalty,  but  to  all  damages  to  the  party  aggrieved.  Now  who  is  the  party 
aggrieved  in  this  case  ?  Most  clearly  not  the  party  whose  deed  is  recorded, 
but  the  person  who  desires  a  copy,  or  wishes  to  examine  the  title.  In  this 
view  of  the  subject  it  is  obvious  that  the  clerk  has  separate  and  distinct 
duties  to  perform.  A  duty  on  the  one  hand  to  the  person  whose  deed  he  is 
required  to  record,  and  a  duty  on  the  other  hand  to  the  person  who  linds  it 
necessary  to  inspect  the  record.  These  are  separate  and  distinct.  One  may 
be  fully  discharged  and  the  other  not;  and  if  the  first  be  discharged  and  the 
rights  of  the  party  once  established,  those  rights  can  not  be  affected  by  a 
failure  in  the  other  by  which  a  third  person  may  be  injured  or  defrauded.** 
Judge  Phelps  was  of  opinion,  however,  that  the  record,  if  deficient  in  itself, 
as  in  the  case  of  Beehman  v.  Froat,  18  Johns.  544;  S.  C,  9  Am.  Dec  246^ 
where  a  mortgage  of  three  thousand  dollars  was  recorded  as  one  of  three 
hundred  dollars,  would  not  import  notice  of  more  than  appeared  on  its  face. 
The  subject  is  examined  in  the  note  to  Beehman  v.  Fro^  supra.  In  arriv- 
ing at  a  determination  as  to  what  shall  be  a  fulfillment  of  the  requirementa 
of  the  registration  laws,  an  important  factor  to  be  considered  is  the  obvions 
intent  of  such  laws,  to  provide  the  public  with  certain  means  of  information 
as  to  the  state  of  title.  This  purpose  evidently  demands  that  the  constnict- 
ive  notice  imparted  by  a  record  be  strictly  confined  to  that  which  is  set  forth 
on  its  face.  Of  the  courts  of  this  country,  some  have  rigidly  upheld  thia 
rule,  while  others  have  bent  it  to  the  exigencies  of  particular  cases.  To  the 
first  class  belong  the  courts  of  the  states  of  New  York,  California,  Tennessee, 
Iowa,  Minnesota,  Ohio,  Vermont,  Missouri,  Georgia,  Wisconsin.  In  these 
states  it  is  held,  that  the  constructive  notice  imparted  by  a  record  is  only  of 
those  facts  which  appear  upon  its  face.  Thus,  in  Vermont,  where  the  deed 
of  the  west  half  of  certain  property  was  recorded  as  a  deed  of  the  east  half, 
subsequent  purchasers  were  not  affected:  Sanger  t.  Craigue^  10  Vt.  555.  In 
Parret  v.  Shawbhut,  5  Minn.  323,  a  deed  requiring  two  attesting  witnesses^ 
was  by  mistake  recorded  as  having  been  witnessed  by  only  one,  and  it  was 
held  no  notice  to  a  subsequent  incumbrancer  of  the  property.  To  the  same 
effect  are:  MiOer  v.  Brcufford,  12  Iowa,  14;  WhaUey  v.  SttuUI,  25  Id.  184; 
Jennings  v.  Wood,  20  Ohio,  261;  LaUy  v.  HoUafid,  1  Swans.  395;  Baldwin  y. 
MarsIutU,  2  Humph.  116;  Chamberlain  v.  BeU,  7  CaL  294;  Beehnan  v.  Frosty 

18  Johns.  644;  Shepherd  v.  BuchaUei-,  13  Ga.  443;  Terrell  v.  Andrew  Co.,  44 
Mo.  309;  Pringle  v.  Dunn,  37  Wis.  464. 

In  other  of  the  states,  as  in  Alabama,  Illinois,  Rhode  Island,  and  Vir0nia, 
the  more  lax  doctrine  appears  to  prevail,  that  a  grsntee,  doing  all  in  his  power 
to  have  hlB  deed  recorded,  protects  himself,  whether  it  is  ever  in  fact  recorded 
or  not.  Thus,  where  a  deed  was  left  for  record  by  a  grantee,  and  was  after- 
wards transcribed  to  the  record  book,  but  with  misdescriptions,  this  was  yet 
held  a  compliance  with  the  statute  requiring  registration;  Merrick  v.  WaUace, 

19  HL  486;  see  also,  Kieer  v.  Heuston,  38  Id.  252;  Nichols  v.  Reynolde,  1  K* 
L  30;  Beverley  v.  EUis,  1  Rand.  102;  Mimms  v.  Mimms,  35  Ala.  23. 

The  Illinois  statute,  it  Ib  true,  under  which  this  rule  was  estabUshed,  pro- 
vided that  "all  deeds  and  other  title  papers,  which  are  required  to  be  recorded, 
shall  take  effect  and  be  in^orce  from  and  after  the  time  of  filing  the  same 
for  record,  and  not  before  as  to  all .  subsequent  purchasers  without  notioe.** 
etc  And  the  Alabama  statute  made  the  deed  operative  as  a  record  from  the 
time  that  it  was  filed.    And  the  courts  of  these  states,  in  holding  that  a 
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deed  left  for  record  would  protect  the  grantee,  laid  stress  upon  this  phrase- 
ology of  the  statute.  But  these  provisions  in  recording  statutes  are  quite 
common,  if  not  universaL  They  exist  in  the  Iowa,  Missouri,  and  OEdifomia 
statutes,  where  the  dififerent  construction  prevails,  that  this  provision 
merely  causes  the  time  of  recording  of  a  deed  to  relate  back  to  the  time  of 
its  deposit,  but  that  it  will  by  no  means  cure  any  defects  in  the  recording. 
See  decisions  cited,  ante. 

Of  course  in  the  states  holding  a  grantee  protected,  if  his  deed  be  once  left 
for  record,  Judge  Phelps*  opinion  would  receive  more  favor  than  that  of  the 
majority  of  the  court.    How  it  would  be  in  the  other  states  is  not  so  clear. 
Judge  Phelps  took  a  distinction  between  the  duties  of  the  recording  officer 
to  the  public  and  his  duties  to  the  individual  desiring  his  deed  recorded. 
This  distinction  is  recognized  to  some  extent  in  the  subsequent  case  of  CuriU 
▼.  Lyman^  24  Vt.  338.     There  a  town  clerk  had  properly  entered  a  deed 
upon  the  records^  but  had  failed  to  index  it.    The  statute  in  that  state  pro- 
iddea  that  deeds  "recorded  at  length  in  the  clerk's  office  of  the  town  in 
which  such  lands,  tenements,  or  hereditaments  lie,  shall  be  valid  to  pass  the 
same  without  any  other  act  or  ceremony  in  law  whatever."    It  also  provides 
for  the  indexing  of  recorded  deeds.    It  was  held  that  the  grantee  of  the  re- 
oorded  deed  was  protected,  and  that  had  any  of  the  genersJ  public  suffered 
damage  from  the  failure  to  index,  then  there  was  a  liability  to  such  person 
on  the  part  of  the  town  and  clerk.    To  the  same  effect  are  ClicUham  v.  Brad' 
ford^  60  Ga.  692;  ScheU  v.  Stdn,  76  Pa.  St.  400.     This  then  reduces  the 
grounds  upon  which  the  conclusion  in  the  principal  case  is  reached  to  the  one 
fact  of  the  recordation  of  the  instrument  in  a  book  long  since  ceased  to  be 
used  for  recording  purposes.    A  parallel  case  is  that  of  New  York  Hft  Ins. 
Co.  V.  WhUe^  17  N.  Y.  469.     There  an  entry  was  mado  of  a  mortgage  in  a 
record  book,  out  of  the  order  due  to  its  date  and  upon  a  page  which  should 
have  contained  a  mortgage  several  years  antecedent  in  execution;  and  it  was 
held  not  to  impart  constructive  notice.    In  that  case  the  principal  case  waa 
relied  upon.    These  two  caaea  seem  to  be  the  only  two  adjudications  upon 
the  subject.    Their  concurrence,  and  the  further  fkct  that  liiey  are  in  accord 
with  the  general  policy  of  the  courts  by  which  they  were  delivered  of  foster- 
ing public  confidence  in  the  records,  seem  to  establish  them  as  the  more  oorw 
rect  exposition  of  the  law. 


Bbomley  v.  Hutohinb. 

[SVebmoht,  194.] 

Thx  Shibiff  of  ▲  Neighbobino  State  has  not  the  right  to  punme  and  re- 
capture in  this  state  a  prisoner  held  on  civil  process,  who  has  in  such 
neighboring  state  escaped  from  his  custody. 

Assault  and  battery.  The  defendant,  justif  jing  as  servant  of 
the  sherifT  of  Washington  county,  New  York,  set  up  in  his  plea 
that  the  plaintiff,  after  liis  arrest  by  said  sheriff  in  Washington 
county,  on  a  capias  ad  respondendum y  had  escaped  to  Danbj  in 
this  state,  and  that  he  had  been  immediately  pursued  and  there 
retaken  by  said  sheriff,  and  by  the  defendant,  acting  as  his  ser- 
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vant.    On  demurrer,  the  oountj  oourt  gave  jadg^ent  for  th* 
plaintiff. 

Dexier,  for  the  plaintiff. 
Harman,  contra. 

By  Court,  Colla]cxb»  J.  Were  this  a  question  of  mere  re- 
capture on  fresb  suit,  it  would  be  of  simple  solution.  As  the 
duty  of  protection  on  the  part  of  the  government  is  the  correl- 
ative of  allegiance  on  the  part  of  the  citizen,  it  becomes  a 
grave  question,  whether  this  duty  can  be  performed  by  the 
courts  of  justice  and  other  functionaries  of  our  government,  if 
our  citizens  are  at  the  same  time  subject  to  the  authority  of  the 
officers  of  another  government,  over  whom  we  have  no  control, 
and  who  owe  to  us  no  official  responsibility.  It  is  obvious  that 
all  those  authorities  which  go  to  settle  that  recapture  on  fresh 
suit  may  be  made  in  anoljher  county  of  the  same  nation,  tend 
little  to  settle  this  question.  The  case  in  Connecticut  as  re- 
ported in  Root,  lends  no  assistance;  as  in  that  case  the  warrant 
was  sanctioned  and  indorsed  by  the  authority  of  the  state  in 
which  it  was  ultimately  executed.  It  is  however  urged  that  by 
the  case,  NvcoUa  v.  IngersoU,  7  Johns.  155,  it  is  decided  that 
bail  have  a  right  to  arrest  the  principal  in  another  state.  From 
this  it  is  concluded  that  an  officer  may  do  the  same. 

lu  relation  to  that  case  it  is  to  be  observed,  that  it  is  under- 
stood not  to  be  recognized  as  law  in  New  York,  as  some  of  our 
citizens  have  had  sad  occasion  to  know.  It  may  be  true,  though 
not  yet  so  decided,  that  inasmuch  as  the  bail  is  the  keeper  of 
the  principal  at  his  own  request,  and  is  said  to  hold  him  as  by 
a  string,  and  may  generally  circumscribe  or  enlarge  his  wan- 
derings, and  may  arrest  even  after  a  voluntary  enlargement,  he 
might  by  virtue  of  this  power  and  right  existing  by  contract 
and  license  between  the  parties,  even  arrest  in  another  state. 
The  condition  of  an  officer  is  entirely  different.  His  power  is 
derived  wholly  from  his  official  character  and  his  precept^  and 
must  on  principle  cease  where  his  official  character  and  precept 
cease  to  have  validity  and  jurisdiction.  The  same  may  be  said 
of  the  analogy  mistaSenly  attempted  to  be  drawn  from  a  right 
acquired  to  property,  by  contract  or  the  laws  of  the  countiy  in 
which  it  is  situate,  remaining  good  elsewhere.  Every  govern- 
ment owes  protection  to  its  citizens  and  sojourners,  who  cao 
not  be  forcibly  taken  out  of  its  jurisdiction  without  the  consent 
of  the  constituted  authorities.  For  this  purpose  each  state  is  a 
sovereign  government,  iind  so  important  and  absolute  was  thut 
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eonaidered  that  in  the  second  section  of  the  f  oarth  article  of  the 
United  States  constitution  proTision  is  made  that  felons  and 
fugitives  from  justice  are  to  be  surrendered;  but  even  this  is  to 
be  done  only  on  application  to  the  executive.  If  our  citizens 
are  subject  to  be  taken  by  the  officers  of  a  neighboring  state, 
they  are  equally  subject  to  be  taken  and  transported  to  Loui- 
siana or  Missouri.  Except  in  those  delegations  of  power  in- 
vested in  the  general  government,  and  those  restrictions  pro- 
vided in  the  United  States  constitutiou,  each  state  is  a  national 
sovereignty,  and  holds  the  same  relation  to  the  other  states 
which  it  holds  to  other  nations.  As  the  United  States  consti- 
tution contains  no  provision  on  this  subject,  our  citizens  are  as 
much  subject  to  the  authority  and  pretended  recapture  by  the 
officers  of  England  or  France  as  of  New  York.  This  suggests 
consequences  entirely  at  war  with  all  civil  liberty,  protection^ 
and  national  independence.  We  are  entirely  unprepared  to 
adopt  so  dangerous  and  fearful  a  principle  and  practice  as  thai 
for  which  the  defendant  here  contends. 
Judgment  affirmed. 


Buss  V.  Abnold. 

[8  VnMon,  353.] 

A  Commission  Mkbchant  Intrusted  with  Qoods  to  bk  Solo  vob  Cash^ 
IB  reeponaiblo  for  their  price,  if  he  sells  them  on  credit. 

UsAOB  AMONQ  COMMISSION  Mkbchants  thftt  a  Bale  on  a  credit  of  irom  a 
week  to  ten  days  shall  be  considered  a  cash  sale,  does  not  affeot  their 
onBtomen  who  have  intrusted  to  them  goods  for  cash  sale. 

A  Cash  Sals  intends  one  where  the  money  is  paid  upon  delivery  of  tba 
property. 

Want  or  Alleoino  Special  Demand  in  a  declaration,  is  a  defect  that  fa 
cored  after  verdict. 

AflsuHPsrr.  A  cask  of  cheese  had  been  delivered  by  plaintiff 
to  defendants,  commission  merchants  in  the  city  of  New  York, 
to  be  sold  on  his  account;  defendants  to  retain  in  case  they 
sold  for  cash,  two  and  one  half  per  cent,  commission;  in  case 
tbey  sold  on  credit,  they  to  guarantee  payment,  and  to  retain 
five  per  cent.  The  property  was  sold  to  one  Carpenter,  but  no 
part  of  the  purchase  price  was  ever  collected  from  him,  and 
before  the  institution  of  this  suit  he  became  insolvent.  The 
action  was  for  the  amount  for  which  the  cheese  was  sold,  de- 
ductions of  proper  commissions  being  first  made.  At  the  trial, 
which  was  before  the  court,  defendants  attempted  to  prove  that 
by  a  custom  among  commission  merchants  in  the  city  of  New 
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York,  cash  sales  embraced  sales  in  which  the  purchase  money 
was  to  be  paid  during  the  succeeding  week,  and  that  this 
being  a  sale  of  that  description,  they  had  not,  by  the  terms  of 
their  contract,  guaranteed  payment  of  the  purchase  money. 
The  defendants  also  moved  in  arrest  of  judgment  upon  ground? 
which  appear  in  the  opinion.     Plaintiff  recovered  judgment. 

Sargeani,  for  the  plaintiff. 
Bennett,  contra. 

By  Court,  Williams,  G.  J.  We  are  all  of  opinion  m  this 
case,  that  the  judgment  of  the  county  court  should  be  afiirmed. 
The  defendant  was  justly  held  accountable  for  the  cheese  in 
question.  It  is  found  that  the  defendant  and  his  partners  were 
commission  merchants — that  they  received  the  cheese  to  sell; 
imd  that  they  sold  it  for  cash,  and  were  negligent  in  not  get- 
ting the  pay  therefor.  If  there  was  a  loss,  by  the  failure  of 
the  men  to  whom  the  cheese  was  sold,  the  loss  should  fall  upon 
the  defendant  and  not  on  the  plaintiff.  In  all  sales  for  cash, 
the  money  must  be  paid  when  the  property  is  delivered.  It  is 
wholly  inconsistent  to  claim  that  a  sale  for  cash  means  a  sale 
on  a  credit  for  a  week  or  ten  days.  If  the  commission  mer- 
chants in  New  York  have  adopted  such  a  custom  as  was  con- 
tended for  and  testified  to,  it  must  be  for  their  own  accommo- 
dation, and  can  not  be  recognized  as  obligatory  on  those  who 
intrust  to  them  property  to  be  sold  for  cash.  We  can  not  be- 
lieve there  is  any  such  custom  recognized  as  law,  and  we  find  a 
decision  of  Judge  Gardner,  at  the  circuit  in  Monroe  county, 
in  the  case  of  Chraves  v.  Hendrick  and  Smyth,  directly  opposed 
to  any  such  custom  as  binding  upon  the  person  who  introsta 
property  to  a  commission  merchant. 

On  the  motion  in  arrest,  which  was  overruled  iu  the  county 
court,  it  may  be  remarked,  in  the  first  place,  that  it  is  doubtful 
whether  any  motion  in  arrest  can  be  sustained  when  the  issue  ia 
tried  by  the  court.  The  court  having  the  whole  case  before  them, 
it  is  supposed  they  would  not  render  judgment  on  a  declaration 
wholly  defective.  A  motion  in  arrest  is  to  prevent  a  judgment, 
atid  is  filed  after  a  verdict  and  before  judgment.  Where  the 
court  tries  the  issue  of  fact,  the  finding  the  issue  and  rendering 
the  judgment  is  done  at  one  and  the  same  time. 

But  on  examining  the  declaration,  we  do  not  discover  any 
defects  not  cured  by  a  verdict.  A  sufficient  consideration  ia 
stated  in  the  compensation  or  commission  which  the  defendant 
was  to  receive.     The  want  of  alleging  a  special  demand  was  a 
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defect,  but  would  have  been  cured  by  a  verdict.  Without 
proving  such  a  demand,  the  court  would  not  have  permitted  the 
jury,  nor  would  the  jury  have  given  a  verdict  for  the  plaintiff. 
It  is  true  the  want  of  stating  a  special  demand,  when  it  is  neces- 
sary, has  been  holden  bad  on  a  general  demurrer,  and  it  has 
been  decided,  that  it  would  not  be  aided  by  a  verdict.  The  au- 
thority of  those  cases  is  questionable,  and  in  the  case  of  Bow- 
deU  V.  Parsons,  10  East,  359,  the  want  of  alleging  such  request 
was  held  not  a  sufficient  objectiou  in  arrest  of  judgment. 
When  the  issue  is  tried  by  the  court,  we  are  very  clear  that  the 
objection  ought  not  to  prevail  in  arrest. 
The  judgment  therefore  of  the  county  court  must  be  affirmed. 


Factor  Actiko  in  Contravention  of  thx  Orders  of  his  Principal,  by 
his  sale  of  goods,  at  a  price  below  one  fixed  for  his  gaidanoe  by  his  principal, 
is  yet  not  liable  if  it  appear  that  no  higher  price  than  that  of  the  sale  coald 
have  been  obtained  at  any  time  prior  to  the  inception  of  the  suit,  and  that 
the  sale  made  was  to  the  actual  advantage  of  the  principal:  Oeorge  v. 
McNHU,  26  Am.  Deo.  498.  As  to  the  extent  to  which  usage  among  faotora 
will  be  allowed  to  limit  their  liability,  see  Ooodenow  v.  Tyler,  6  Id.  22. 


Lewis  v.  Avery. 

[8  Vbbmokt,  287.] 

Mistake  in  the  Name  of  the  Place  of  Imfrisonhent  will  not  vitiate  an 
execution  issued  in  a  civil  case,  and  so  prevent  it  from  justifying  an 
imprisonment  at  the  place  that  should  have  been  named  in  the  writ. 

Imfrisonhent  under  Several  Executions,  Some  of  which  are  Void,  is 
justified  if  any  one  of  the  executions  standing  alone  would  have  justi- 
fied it 

AonoK  for  assault  and  false  imprisonment.  The  defendants 
justified  under  certain  writs  of  execution.  Exceptions  were 
taken  to  these  writs,  the  nature  of  which  appears  in  the 
opinion. 

Aikens,  for  the  plaintiff. 

Hutchinson^  contra. 

By  Court,  Collameb,  J.  To  one  of  these  executions  the  only 
objection  seems  to  be  that  the  town  of  Windsor  is  inserted  in- 
stead of  Woodstock,  as  the  place  of  imprisonment.  This  ia 
obviously  a  mere  clerical  error,  which  every  man  must  see,  on 
inspection,  and  it  would  be  extravagant  to  say  that  such  a  mat-' 
ter  should  render  the  precept  absolutely  void,  and  make  all  who 
Were  concerned  in  its  issue  and  execution  entire  trespassers. 
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Tho  ofBcer's  duty  on  execution  is  all  particularly  pointed  out  by 
statute,  and  he  therefore  needs  not  a  direction  of  particulars  in 
the  precept.  By  statute  he  is  directed  to  commit  the  debtor  to 
the  common  jail  in  the  county,  which  he  correctly  did  in  this 
case.  There  was  no  common  jail  in  Windsor,  and  that  word 
may  well  be  treated  as  surplusage.  It  does  not  become  neces* 
sary  in  this  case  to  inquire  in  relation  to  the  other  execution 
If  the  defendants  had  any  legal  authority  for  the  imprisonment 
which  the  plaintiff  shows  they  committed,  it  is  enough,  until 
the  plaintiff  shows  some  excess.  The  plaintiff  has  not  shown 
he  was  ever  taken  or  holden  on  the  other  execution  alone  for 
any  moment,  nor  has  he  averred  or  shown  that  he  was  put  to 
any  inconvenience  thereby,  or  to  any  cost  or  expense  to  be  re- 
leased from  imprisonment  thereon.  It  is  therefore  of  no  conse- 
quence whether  the  execution  was  good  or  not.  The  x^laintiff'a 
counsel  have  very  strenuously  relied  on  Adkins  v.  Brewer^  as  sus- 
taining a  different  doctrine.  In  that  case,  the  officer  had  taken 
property  on  several  good  executions,  and  the  same  property  on 
three  void  executions,  issued  by  the  defendants.  He  sold  the 
property  on  all,  and  paid  over  the  avails  to  the  amount  of  one 
hundred  and  sixty-two  dollars  to  the  defendants  on  these  void 
executions.  Here  the  excess  of  the  officer's  act,  beyond  his 
good  executions,  was  obvious,  and  how  much  injury  the  plaint- 
iff had  thereby  sustained.  The  court  sustained  the  action  for 
this  excess,  for  that  which  was  done  on  the  void  process  only. 
Chief  Justice  Savage  says:  "The  sale  by  the  officer  after  the 
other  executions  were  satisfied,  could  not  be  justified  except 
upon  the  authority  of  these  executions;  and  as  they  were  void, 
there  was  no  authority,  and  the  defendants  were  trespassers.'* 
This  was  only  for  the  excess.  In  this  case,  the  plaintiff  having 
neither  averred  nor  shown  anything  done  him  peculiarly  and 
alone  by  virtue  of  the  other  execution,  this  execution  furnished 
the  defendants  a  legal  justification.  . 
Judgment  affirmed. 


Fletcher  v.  Edson. 

[8  Vebmont,  294.] 

UNDEBTAKiNa  OF  A  PRINCIPAL  TO  Pay  HIS  ScRETT  the  amount  of  the  demand 
for  which  he  stands  liable,  ^'henever  he  is  called  upon  for  payment  by 
the  creditor,  or  whenever  he  should  have  reason  to  doubt  his  principal*! 
ability  to  ultimately  save  him  harmless,  is  valid  and  may  be  enforoed 
upon  either  of  these  contingencies  arising,  though  at  the  time  the  surety 
has  paid  the  creditor  no  part  of  the  debt. 

1.  S  Oow.  206;  S.  O.,  16  Am.  Dm  M4, 
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A  Su&XTT  IN  WHOSS  Hands  ARE  FuNDS  OF  HIS  Pbincipal,  Created  for  his  in- 
demnity, 18  responsible  to  the  latter  for  the  same,  if  they  are  not  needed 
to  effectoate  his  dischai^ge  from  liability. 

Assumpsit  upon  a  promissory  note  for  one  thousand  one 
hundred  and  fifty  dollars,  executed  by  the  defendant  in  favor 
of  plaintiff,  to  secure  the  latter  from  liability  on  a  prior  note  of 
the  same  iiniount,  jointly  executed  by  plaintiff  and  defendant  in 
favor  of  one  Barnard,  such  note  being  signed  by  plaintiff  as  de- 
fenduiit'H  security.  On  the  back  of  the  note  sued  upon  was  in- 
dorsed u  memorandum  of  the  transaction,  which  concluded  as 
follows:  '*  The  said  Fletcher  is  not  to  demand  or  sue  for  the  said 
Bom  of  one  thousand  one  hundred  and  fifty  dollars,  or  any  part 
of  it,  unless  be,  the  said  Fletcher,  is  called  on  for  payment  of 
said  note,  which  be  bas  so  signed  with  said  Edson,  or  unless  the 
said  Fletcher  should  have  any  reasonable  doubts  of  the  security 
of  the  said  Edson,  as  to  saving  bim,  the  said  Fletcber,  good  and 
harmless,  at  any  time  and  at  all  times."  Plaintiff  insisted  that 
reasonable  doubt  existed  as  to  defendant's  ability  to  save  him 
harmless,  and  in  support  showed  that  Edson  had  become  in- 
solvent, and  his  property  bad  been  attached.  Subsequent  at- 
taching creditors  defended  in  behalf  of  Edson.  Plaintiff  had 
judgment,  and  the  creditors  defending  the  action  excepted. 

Marsh  and  Williams  and  B.  8\oan,ju,n,^  for  the  plaintiff. 

E,  JSuichinson,  contra. 

By  Court,  Rotoe,  J.  As  a  mere  promise  to  indemnify  against 
an  ontstanding  demand  does  not  furnish  a  cause  of  action  to 
the  promisee,  upon  bis  simply  becoming  liable  to  a  suit  on  such 
demand,  and  as  it  did  not  appear  in  this  instance  that  the 
plaintiff  had  paid  the  debt  or  any  part  of  it,  bis  right  of  re- 
covery might  depend  on  the  peculiar  terms  in  which  the  present 
contract  of  indemnity  was  framed.  The  contract  consists  of  the 
note  for  one  thousand  one  hundred  and  fifty  dollars,  payable 
on  demand,  controlled  and  qualified  by  the  stipulation  indorsed 
upon  it.  Taken  together,  they  amount  to  an  undertaking  to 
pay  into  the  x^laintiff 's  hands,  for  his  security,  the  whole  amount 
for  which  he  stood  responsible  for  the  defendant,  whenever  he 
should  be  called  on  for  payment  by  the  creditor,  or  whenever 
he  should  have  reason  to  doubt  the  defendant's  ultimate  re- 
sponsibility to  save  him  harmless.  We  discover  no  sufficient 
ground  for  doubting  the  validity  of  such  a  contract.  The 
plaintiff  had  a  right  to  prescribe  the  terms  on  which  he  would 
incur  a  responsibility  for  the  defendant's  debt;  and  his  assum- 
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ing  that  liability  was  a  sufficient  consideration  for  the  defend- 
ant's engagement  to  him.  Whatever  he  receives  under  ibis 
contract,  he  may  be  compelled  to  pay  on  the  foreign  demand. 
To  the  extent  of  his  means  thus  acquired,  he  will  have  ex- 
changed situations  with  the  defendant — becoming,  in  effect,  the 
principal,  and  the  defendant  a  surety.  And  should  the  plaintiff 
be  otherwise  indemnified  and  discharged  from  the  foreign  debt, 
he  must  refund  the  fruits  of  this  action.  The  record  will  at  all 
times  exhibit  the  nature  of  the  claim  now  asserted  by  him,  and 
the  purpose  for  which  it  is  sustained. 

It  is  insisted  that  the  rights  of  the  defendant's  other  creditora 
should  control  the  plaintiff's  remedy  under  this  agreement.  But 
to  allow  this  would  be  to  expose  the  plaintiff  to  a  heavy  loss,  by 
depriving  him  of  that  security  without  which  he  probably  would 
not  have  made  himself  accountable:  it  would  be  to  abrogate  the 
most  important  part  of  his  contract.  The  statute  has  enabled 
these  creditors  to  urge  every  legal  defense  to  the  action — every 
defense  of  which  the  defendant,  if  disposed  to  contest  the  right  of 
recovery,  could  avail  himself,  either  for  his  own  benefit,  or  that 
of  his  other  creditors.  This  is  the  only  privilege  conferred  by 
the  statute,  and  with  this  the  creditors  must  be  satisfied. 

Judgment  of  county  court  affirmed. 


B.IQHT  TO  Sub  for  iNDSMNmr  Aoobubs,  When:  King  v.  Harmon^  26  Am. 
l>eo.  485;  MarahaU  v.  Colvert,  27  Id.  589;  Chace  v.  Hinman,  24  Id.  30,  ud 
note  44. 

Surety  ha  vino  in  his  Hands  Funds  created  for  his  indemnity,  mnst  ao> 
count  for  the  sarplna  not  required  for  that  purpose  to  his  principal's  crediton: 
RipUy  V.  Severance^  17  Id.  397. 


Bbyant  v.  Edson. 

[8  VXBMORT»  825.] 

Lex  Loci  Ck)NTRAGTUS,  which  in  their  case  is  that  of  payment^  r^gnlatea  the 
existence  of  days  of  grace. 

The  Place  of  Execution  of  a  Joint  Pbomissort  Note  where  the  first 
maker  signs  in  Massachusetts,  the  second  in  New  Hampshire,  will  be  the 
former  state,  where,  in  addition  to  the  fact  of  its  execution  there  by  the 
first  maker,  the  note  bears  date  in  that  state,  and  it  was  there  that  its 
consideration  passed. 

A.  Contract  to  Pay  Qenerally  is  governed  by  the  law  of  the  place  of  ite 
execution,  though  collectible  elsewhere. 
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AcnoK  on  the  following  promissory  note: 

''  $1456.67.  Oambbidob,  January  2,  1834. 

"  For  value  received,  we  promise  to  pay  Sylvanus  Bryant  or 
order,  fourteen  hundred  and  fifty-six  dollars  and  sixty-seven 
cents,  in  fifteen  days  from  date.  Eettben  Daman. 

Stlvesteb  Edson." 

The  writ  in  this  action  was  served  on  Edson  on  the  twentieth 
of  January.  Edson  defended  upon  the  grounds  that  he  was 
entitled  to  days  of  grace  that  had  not  elapsed  at  the  time  that 
this  action  was  begun.  Verdict  and  judgment  was  had  for 
defendant,  upon  a  rule  being  entered  into  by  him  that  should 
the  supreme  court  be  of  opinion  that  he  was  not  entitled  to 
grace,  judgment  should  be  entered  for  plaintiff  for  the  amount 
of  the  note  and  costs. 

T.  Hulchinson,  for  the  plaintiff. 
Marsh  and  Williams,  contra. 

By  Court,  Oollamsb,  J.  The  obligation  of  a  contract — ^the 
duties  it  implies,  and  the  manner  in  which  it  is  to  be  performed, 
are  fully  acknowledged  to  bet  regulated  by  the  lex  loci  contractus; 
while  the  manner  of  enforcing  the  remedy,  in  case  of  breach, 
constitutes  no  part  of  the  contract,  and  is  regulated  by  the  lex 
loci  fori.  This  is  a  distinction  apparently  clear,  but  frequently 
difficult  of  practical  application.  That  days  of  grace  are  a  part 
of  the  contract — a  part  of  its  obligations  and  privileges,  and 
therefore  to  be  regulated  by  the  lex  loci  contractus^  has  been  de- 
cided, and  does  not  seem  to  be  now  much  controverted: 
Stozy  on  Confl.  L.  299.  This  is  regulated  by  the  law  of  the 
place  where  the  instrument  is  payable.  In  this  case,  the  con- 
tract was  made  in  Massachusetts,  and  there  the  consideration 
passed;  but  the  payee  belonged  to  New  Hampshire.  It  has 
sometimes  been  suggested  that  this  varies  the  case;  but  the  law 
makes  no  distinction  on  that  account.  ''Every  contract, 
whether  made  between  foreigners,  or  between  foreigners  and 
citizens,  is  deemed  to  be  governed  by  the  law  of  the  place 
where  it  is  made  and  is  to  be  executed:"  Story  Confl.  L.  233. 
After  this  contract  was  made  in  Massachusetts,  it  was  brought 
to  Vermont,  and  here  the  defendant,  Edson,  underwrote  it. 

Where,  under  these  circumstances,  is  it  to  be  considered  as 
having  been  made?  It  was  made  in  Massachusetts;  there  the 
eoDsideration  passed;  there  it  bears  date;  there  it  was  delivered 
to  the  plaintiff,  and  it  was  afterwards  signed  by  Edson  here. 
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There  can  not  be  different  obligations  on  the  two  signers;  and 
as  the  place  of  date  was  not  colorable,  this  defendant  executed 
the  contract  with  reference  to  the  law  of  the  place  where  the 
transaction  actually  took  place,  and  where  the  note  bore  date. 
Suppose  a  note  was  actually  made  in  New  York,  for  money 
there  had,  and  afterwards  that  note  were  underwritten  by  a 
surety  here.  Most  unquestionably  either  of  those  signers 
would  be  subject  to  the  payment  of  seven  per  cent,  interest. 

This  then  must  be  considered  a  contract  made  in  Massachu- 
setts. But,  as  already  shown,  the  days  of  grace  are  regulated 
generally  by  the  place  of  payment.  This  note  has  in  it  ex- 
pressly no  place  of  payment.  It  is  a  promise  to  pay,  generally. 
By  what  law  are  such  contracts  governed  ?  Where  are  they 
considered  payable  ?  It  has  already  been  shown  the  residence 
of  the  parties  does  not  govern  it.  "A  contract  to  pay  gen- 
erally is  governed  by  the  law  of  the  place  where  it  is  made; 
for  the  debt  is  payable  there  as  well  as  in  any  other  place. 
To  bring  a  contract  within  the  general  rule  of  the  lex  loci,  it 
is  not  necessary  that  it  should  be  payable  exclusively  in  the 
place  of  its  origin.  If  payable  everywhere,  then  it  is  governed 
by  the  law  of  the  place  where  it  is  made;  for  the  plain  reason 
that  it  can  not  be  said  to  have  the  law  of  any  other  place  in 
contemplation  to  govern  its  validity,  obligation,  or  interpreta- 
tion. All  debts  between  the  original  parties  are  payable  evezy- 
where,  unless  some  special  provision  to  the  contrary  is  made; 
and  therefore  the  rule  is,  that  debts  have  no  situs.  The  holder 
takes  the  contract  as  it  was  originally  made,  and  as  in  the 
place  where  it  was  made:"  Story  Conll.  L.  264.  This  note  must 
then  be  governed  by  the  law  of  Massachusetts,  where  it  waa 
made.  And  this  brings  us  to  the  single  question,  is  grace 
allowed  on  such  a  note  by  the  law  of  Massachusetts  ? 

It  is  insisted  by  the  plaintiff's  counsel,  that  in  order  to  have 
grace,  the  note  must,  upon  its  face,  expressly  be  payable  in  Mass* 
achusetts.  This  argument  arises  wholly  from  a  mistaken  reading 
of  the  Massachusetts  statute,  in  the  argument  for  the  plaintiff. 
The  plaintiff's  counsel  quote  the  statute  as  if  bills,  notes, 
drafts,  etc.,  were  all  put  on  the  same  footing;  but  this  is  not 
80.  The  first  clause  of  the  statute,  and  in  which  alone  the 
word  expressed  is  used,  relates  exclusively  to  bills  of  exchange. 
The  latter  clause  of  the  statute  relating  to  negotiable  notes, 
orders,  or  drafts,  gives  grace  on  all  payable  on  a  future  day 
certain,  within  the  state.  This  includes  all,  whether  expressly 
or  exclusively  payable  there,  or,  by  being  actually  made  there 
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and  payable  on  time,  genetally,  are  bj  the  general  law  payable 
where  made,  as  already  shown;  and  so  includes  this  note.  We 
have  been  favored  with  no  decision  by  the  courts  in  Massachu- 
setts on  this  statute;  but  we  entertain  no  doubt  such  is  its 
practical  construction,  and  that  grace  is  there  constantly  allowed 
on  such  notes. 

Judgment  afiSrmed. 

Morris  v.  Hyde. 

[8  Vebmomt,  362.]        * 

Tempobabt  Chakox  ov  Possession  upon  a  sale  of  personal  property,  followed 
by  an  immediate  retnm  of  possession  to  the  vendor,  will  not  protect 
the  property  as  against  the  latter*s  attaching  creditors. 

PdBsissioN  Redelivered  to  the  Vendor  bt  the  Agent  of  the  Vendee,  in 
whose  possession  the  property  is,  thonp^h  unauthorized,  will,  if  made  in 
doee  proximity  to  the  sale,  let  in  the  vendor's  subsequent  attaching 
creditors. 

Tbotbb.  a  mare  had  been  purchased  from  Abel  Wilson  by 
plaintiffs,  and  had  been  thereupon  turned  over  by  them  to 
Walker  to  keep  for  them.  The  next  day  Wilson  borrowed  the 
mare  from  Walker,  to  go  on  a  journey.  While  yet  in  his 
possession,  during  the  ensuing  twenty-four  hours,  the  mare 
was  attached  by  defendant,  a  creditor  of  Wilson.  Defendant 
attempted  to  prove  that  the  sale  to  plaintiffs  was  fraudulent, 
and  that  the  return  of  x)osses8ion  of  the  property  to  Wilson 
was  with  plaintiff's  consent. 

The  jury  was  instructed,  amongst  other  things,  that  if  they 
found  the  sale  to  be  in  good  faith,  a  subsequent  possession  of 
the  property  obtained  by  Wilson  from  Walker,  without  plaint- 
iffs' consent,  would  not  render  the  property  liable  to  the  claims 
of  Wilson's  creditors.     There  was  judgment  for  plaintiffs. 

By  Court,  Phblps,  J.  The  rule  which  requires  a  substantial 
visible  change  of  possession,  in  order  to  enable  the  purchaser  of  a 
chattel  to  hold  it  against  the  attaching  creditor  of  the  vendor, 
is  too  well  settled  in  this  state,  by  repeated  adjudications,  to 
admit  of  further  discussion.  The  possession  taken,  must  be 
BQch  as  will  indicate  to  the  world  at  large  the  change  of  owner- 
ship. A  mere  temporary  change,  if  the  property  revert  imme- 
diately into  the  possession  of  the  vendor,  is  not  sufficient.  In 
this  case,  we  are  of  opinion,  that  the  temporary  possession  of 
Walker,  as  agent  of  the  plaintiffs,  was  not  such  as  answers  the 
requirement  of  the  law.  Had  the  horse  been  returned  to  the 
possession  of  Wilson,  with  the  assent  of  the  plaintiffs,  it  seems 


476  WiNOOSKiB  Turnpike  Co.  v,  Ridley.  [Vermont, 

to  be  admitted,  the  title  of  the  plaintiffs  could  not  be  sustained. 
But  it  appears  in  this  case,  that  such  nssent  was  not  bad,  and 
it  is  argued,  that  the  act  of  the  agent  being  unauthorized  bj 
the  plaintiffs,  they  are  not  to  be  affected  thereby. 

It  is  true,  as  a  general  rule,  that  a  party  is  not  to  be  made  re- 
sponsible for  any  positive'  act  of  another,  unless  done  by  his 
authority  or  direction,  express  or  implied.  But  it  is  also  true, 
that  where  an  act  is  necessary  to  consummate  or  perfect  the  right 
or  title  of  a  party,  and  such  act  is  omitted,  through  the  neglect 
or  disobedience  of  an  agent,  the  party  who  commits  his  rights 
to  the  fidelity  of  such  agent  must  bear  the  consequences.  In  this 
case,  it  was  the  duty  of  the  plaintiffs  to  see  that  their  purchase 
was  followed  by  a  sufficient  change  of  possession,  and  if  they 
intrust  the  business  to  an  agent,  they  are  responsible  for  the 
agent's  fidelity.  Had  the  possession  been  taken  and  retained 
by  the  plaintiffs,  in  such  manner,  and  for  such  length  of  time, 
as  would  have  answered  the  requirements  of  the  law,  and  the 
property  had  then  been  intrusted  to  the  vendor,  temporarily 
and  for  a  special  purpose,  the  case  would  have  fallen  within  the 
doctrine  of  Farnsworth  v.  Shepard^  6  Vt.  521,  cited  in  the  azgn* 
ment. 

Judgment  reversed,  and  cause  remanded  to  the  county  court. 

Chanob  op  Posskssion  upon  sale  of  chattels  most  be  oontinaed,  to  proteet 
the  title  as  against  subsequent  purchasers:  Fletclier  v.  Howard^  16  Am.  Deo. 
686. 


WmOOSKEE  TUBNPIKE  CoMPANY  V.  RiDLBT, 

[8  Vkrmoitt,  404.] 
A  Deposition  Alteked  vs  a  Material  Part  by  the  magistrate  before  whon 
it  was  taken,  the  party  deposing  not  being  present  at  the  time,  is  iaad- 
missible,  nor  can  it  be  aided  by  parol  proof  as  to  the  manner  in  whioh  it 
appeared  before  the  alteration. 

Trespass  for  burning  plaintiffs'  bridge.  In  behalf  of  defend- 
ant the  deposition  of  Dan  Cores  was  read.  In  the  deposition, 
as  it  originally  read,  Gorss  testified  to  a  conversation  which  oc- 
curred between  himself  and  French,  on  the  bridge  between 
Waterbury  and  Du&bury.  After  the  deposition  was  sworn  to, 
and  Corss  had  left  town,  the  justice  before  whom  the  deposition 
was  taken,  apprehensive  that  he  had  taken  down  Corss'  evi- 
dence erroneously  as  to  this  particular,  changed  the  above  word 
•'  on  "  to  *  *  at."  At  tbe  time  when  Corss  testified  that  the  conver- 
sation referred  to  occurred,  no  bridge  between  Waterburj  and 
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Duxbury  bad  yet  been  erected.  The  above  facts  clearly  ap- 
peared from  the  parol  evidence  offered  on  the  trial.  Plaintiff 
objected  to  the  reading  of  the  deposition;  the  objection  was 
overruled,  the  jury  being  instructed  to  consider  the  deposition 
AS  it  stood  before  the  insertion  of  the  word  "at"  in  the  place 
of  "on."     Plaintiffs  excepted. 

By  Court,  Phelps,  J.  The  deposition  of  D.  Oorss  was  offered 
in  the  county  court,  and  objected  to,  upon  the  ground  that  it 
had  been  altered  by  the  magistrate  taking  the  same,  after  it  had 
been  signed  and  sworn  to,  and  without  the  knowledge  or  assent 
of  the  deponent,  by  erasing  the  word  "  on,"  and  inserting  the 
word  ''  at."  This  objection,  although  well  founded  in  fact, 
was  overruled  by  that  court,  and  the  deposition  admitted.  To 
this  decision  the  plaintiffs  excepted. 

Depositions  are  a  species  of  evidence  in  suits  at  law  altogether 
unknown  to  the  common  law.  They  are  not  used  in  England  and 
many  of  our  sister  states.  They  are,  moreover,  a  species  of  evi- 
dence of  a  most  unsatisfactory  character,  and  should  always  be 
received  with  the  utmost  caution.  The  legislature  have  guarded 
them  vdth  great  care,  and  the  courts  have  rigidly  enforced  all  the 
safeguards  which  the  legislature  have  established.  The  statute 
requires  that  they  shall  be  signed  by  the  deponent,  as  well  as 
sworn  to.  The  object  of  signing  is  doubtless  to  make  the  de- 
ponent responsible  for  the  phraseology  of  the  deposition;  for, 
by  signing,  he  adopts  the  language  as  his  own.  Had  the  statute 
required  that  the  magistrate  only  should  sign  the  paper,  the 
committing  the  testimony  to  paper  might  be  considered  the  act 
of  the  magistrate,  and  the  peculiar  language  used  might  per- 
haps be  considered  as  his.  In  such  a  case,  it  might  be  com- 
petent for  the  magistrate,  so  long  as  the  paper  remained  under 
his  control,  to  correct  the  phraseology  according  to  his  under- 
standing of  the  purport  of  the  testimony.  But,  under  the  statute, 
the  language  of  the  deposition  must  be  considered  as  emphatic- 
ally the  language  of  the  witness,  and  he  alone  is  responsible  for 
its  correctness. 

If,  then,  a  deposition  be  altered,  in  a  material  part,  after  it  is 
signed  and  sworn  to,  it  is  no  longer  the  thing  sworn  to,  and  the 
witness  is  no  longer  responsible  for  it.  He  certainly  could  not 
be  convicted  of  perjury,  if  the  alteration  renders  it  false;  and 
thus  the  legal  sanction,  upon  which  the  legal  character  of  the 
testimony  depends,  is  removed.  In  short,  the  paper  so  altered 
is  no  longer  the  testimony  of  the  witness,  and  can  not  be  re- 
garded as  such.     But  it  seems  that  the  court,  in  this  instance. 
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permitted  the  deposition  to  go  to  the  jury,  accompanied 
with  proof  of  its  ori^nal  tenor,  and  instructed  them  to  regard 
it  as  eyidence,  in  the  terms  in  which  it  was  originally  written. 
Had  the  original  expression  been  still  legible,  there  might  have 
been  some  plausibility  in  this  course.  But  the  writing,  in  this 
instance,  was  wholly  obliterated,  and  its  original  tenor  not  dis- 
coverable upon  inspection  of  the  paper.  Parol  proof  was  re- 
sorted to,  in  order  to  ascertain  the  testimony  of  the  deponent. 
The  proof  was  therefore  uo  better  than  hearsay.  The  evi- 
dence did  not  consist  in  the  written  deposition,  signed  and 
sworn  to  by  the  witness,  with  all  the  forms,  and  under  all  the 
safeguards  provided  by  the  statute,  but  in  the  testimony  of 
third  persons  as  to  what  the  witness  testified  before  the  magis- 
trate. 

Another  most  satisfactory  reason  for  rejecting  the  evidence, 
is  to  be  found  in  the  extreme  danger  of  suffering  the  magis- 
trate thus  to  tamper  with  the  instrument.  Every  considera- 
tion of  general  expediency,  as  connected  with  the  elucidation 
of  truth,  and  with  safety  in  the  administration  of  jostioe, 
forbids  it.  To  admit  this  evidence  would  be  unsafe  in  the  par- 
ticular instance,  and  dangerous  in  the  last  degree  as  a  precedent 
It  is  urged,  however,  that  the  alteration  in  this  case  is  im- 
material. It  was  doubtless  considered  otherwise  by  the  magis- 
trate who  made  it,  as  well  as  by  the  attorney  of  the  party  with 
whose  concurrence  it  was  done.  And,  in  our  opinion,  it  is  so 
in  fact.  The  word  "  on  "  implies,  not  only  that  the  bridge 
was  standing,  but  also  that  the  witness  was  on  it  when  the  con- 
versation testified  to  took  place.  If  the  bridge  was  not  in  ex- 
istence at  the  time,  the  circumstance  certainly  establishes  an 
inaccuracy  in  the  particular  of  either  time  or  place.  How  far 
this  might  have  impaired  the  credibility  of  the  witness,  in  the 
minds  of  the  jury,  is  not  for  us  to  determine.  It  certainly  had 
such  a  tendency;  and  if  so,  it  was  material;  whether  in  a  greater 
or  less  degree,  is  unimportant.  Whether  an  alteration,  in  no 
sense  material,  as  a  correction  of  errors  in  orthography,  or 
grammatical  expression,  would  vitiate  the  deposition,  is  a  point 
not  before  us,  and  which  we  do  not  decide.  But  we  are  all 
agreed,  that  an  alteration  by  the  magistrate,  after  the  deposi- 
tion is  signed  and  sworn  to,  without  the  assent  of  the  deponent, 
in  a  particular  in  any  sense  material,  is  fatal  to  the  evidence. 

Judgment  of  county  court  reversed,  and  cause  remanded. 

Omission  in  a  Deposition  can  not  be  supplied  by  parol:  Heading  v.  Wttiom^ 
18  Am.  Dec.  89. 
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Lamb  v.  Day  et  al. 

[8  TsBifOirT,  407.] 

A  Sheriff  AiTACHiNa  a  Chattbl  Bikx>bi[E3  a  Trbspassxr  ab  initio  if  he  after- 
wards make  use  of  the  chattel  instead  of  simply  retaining  it  in  custody. . 

A  Creditor  at  whose  Instance  a  Chattel  is  Attached  becomes,  together 
with  the  attaching  officer,  a  trespasser  ab  initio  where  there  is  a  subse- 
quent delivery  of  the  chattel  to  him  by  the  officer,  and  a  subsequent  use 
of  the  same  by  him. 

MmoATioN  OF  Damages  in  Trespass  for  Seizure  under  Void  Attach- 
ment.— Where  an  attachment  was  vitiated  by  subsequent  acts  of  the 
creditor  and  sheri£f  attaching,  they  were  permitted  in  trespass  for  seiz* 
ore  to  show  that  in  the  attachment  suit  judgment  was  finally  obtained^ 
and  thereupon  the  property  seized  under  the  attachment  was  sold  on  ex* 
ecution  and  the  proceeds  from  the  sale  applied  on  the  judgment. 

Trespass.  In  a  prior  suit  brought  by  Day  against  Lamb,  a 
mare  belonging  to  the  latter  was  attached,  by  virtue  of  a  writ 
of  attachment  procured  by  Day.  Peck,  the  officer  who  levied 
the  attachmeut,  and  a  defendant  herein,  afterwards  delivered 
over  the  mare  to  Day,  who  thereupon  proceeded  to  use  her  on 
a  stage.  Judgment  was  finally  obtained  by  Day  in  his  suit 
against  Lamb,  and  the  mare  was  then  sold  oti  execution  and 
the  proceeds  applied  on  the  execution.  The  present  plaintiff 
claimed  in  this  action  sixty-nine  dollars,  the  value  of  the  mare 
attached,  because  of  said  transactions.  Defendants,  on  the 
other  hand,  insisted  that  plaintiff's  recovery,  if  any,  could  be 
only  of  nominal  damages,  because  of  the  subsequent  sale  of  the 
property  on  execution,  and  the  disposition  of  the  avails  of  that 
sale  in  diminution  of  the  judgn^ent  obtained  against  plaintiff. 
The  other  facts  of  the  case  need  not  be  stated.  The  court 
below  disregarded  defendants'  claim  that  the  damages  be  miti- 
gated for  the  reasons  above  stated,  and  gave  judgment  for  the 
value  of  the  mare. 

A.  Kinsman,  for  the  plaintiff* 

L.  B,  Peck,  contra. 

By  Court,  Phelps,  J.  There  is  no  doubt  that  the  use  of  the 
horse,  by  the  defendant  Peck,  was  a  tortious  act.  The  authority 
of  a  sheriff,  with  respect  to  property  attached,  extends  only  to 
the  safe  custody  of  it.  He  has  no  interest  in  it,  except  to  retain 
it  as  security  for  the  creditor:  and  whenever  the  use  of  it  would 
impair  its  value,  to  permit  such  use  would  be  to  inflict  an  injury 
upon  one  or  the  other  of  the  i)artics,  without  a  corresponding 
l>enefit  to  either.     There  are  indeed  cases,  where  the  use  of  a 


480  Lamb  v.  Dat.  [Yermont, 

chattel  might  compensate  for  the  expense  of  keeping  it;  and  in 
fiuch  cases  there  is  a  plausibility  in  permitting  it.  But  as  a 
general  rule,  it  would  be  extremely  unsafe  and  pernicious:  and, 
inasmuch  as  there  is  no  provision  by  law  for  adjusting  such  au 
account  between  the  parties,  we  are  not  at  liberty  to  counte- 
nance a  proceeding  so  prolific  of  embarrassment  and  difficulty. 
That  the  using  the  property  by  Peck,  in  this  instance,  would 
render  him  a  trespasser  ah  initio,  is  a  point  too  well  settled  to 
require  discussion. 

It  is  however  insisted,  that  Day,  the  other  defendant,  can 
not  be  made  a  trespasser  by  relation.  This  depends  upon  the 
question,  whether  he  is  to  be  considered  as  implicated  in  the 
original  taking.  If  he  is  not,  then  certainly  no  subsequent 
tortious  act  of  his  could  make  him  a  trespasser  in  that  respect. 
There  is  a  strong  presumption  however  in  the  outset,  of  his  con- 
currence in  the  attachment  made  by  Peck;  and  his  subsequent 
adoption  of  that  act,  by  taking  the  horse  into  his  possession, 
and  subsequently  selling  it  on  the  execution,  afford  sufficient 
evidence  of  his  participation.  Being  implicated  in  the  original 
taking,  the  authority  of  the  process  was  as  necessazy  for  his 
justification  as  for  that  of  Peck;  and  whatever  would  defeat  that 
justification,  would,  of  course,  subject  him  to  this  action.  Had 
the  subsequent  tortious  act  been  the  act  of  the  officer  alone, 
without  the  assent  or  concurrence  of  Day,  there  would  be  good 
ground  to  argue  that  he.  Day,  would  not  be  affected  by  it.  Bat 
as  the  act  complained  of  was  the  concurrent  act  of  both  the  de- 
fendants, they  are  equally  implicated.  The  justification  being 
equally  necessary  for  both,  as  to  the  original  taking,  and  that 
justification  being  unavoidable,  by  reason  of  their  joint  act,  the 
consequences  mast  be  the  same  as  to  both. 

The  case  of  Van  Brunt  et  oZ.  v.  Schenck,  11  Johns.  377,  illus- 
trates the  distinction.  Upon  the  first  trial  of  that  case,  Schenok, 
not  appearing  to  have  participated  in  the  original  seizure,  was 
held  not  to  be  a  trespasser  by  relation.  If  a  trespasser  at  all, 
it  was  only  in  the  subsequent  use  of  the  vessel.  But  when, 
upon  the  second  trial,  his  concurrence  in  the  seizure  appeared, 
he  was  held  to  be  a  trespasser  ab  initio,  in  the  same  manner  as 
his  deputy,  Van  Buren,  who  made  the  seizure  in  fact.  In  short, 
if  Day  had  not  been  concerned  in  the  first  taking,  he  could  be 
made  a  trespasser  only  by  reason  of  the  subsequent  tortious  use 
of  the  property ;  and  in  this  view  tbe  action  might  fail  for  want 
of  a  right  of  possession  in  the  plaintiff  at  the  time.  So  if  he 
had  no  agency  in  the  after  use  of  the  animal,  it  might  be  qaes- 
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tioned  whether  he  could  be  made  a  trespasser,  by  relation,  bj 
the  act  of  the  officer.  But  concurring,  as  he  did,  in  both  the 
acts,  it  is  impossible  to  distinguish  between  him  and  his  co* 
defendant. 

The  plaintiff's  right  of  recovery  being  sustained,  the  next  in- 
quiry relates  to  the  rule  of  damages.  Generally,  the  extent  of 
the  injury  sustained  is  the  criterion  of  damages.  The  value  of 
the  property  taken,  is  not  necessarily  the  minimum  of  dam- 
ages. Whether  it  is  so  or  not,  in  any  case,  depends  upon  the 
inquiry,  whether  the  chattel  is  wholly  lost  to  the  party.  If 
not,  then  the  rule  of  damages  must  conform  to  the  actual  in- 
jury under  the  circumstances  of  the  case.  In  this  case,  the 
horse  is  not  lost  to  the  party;  but  its  value,  at  the  time  of  the 
sale  upon  execution,  has  been  applied  in  satisfaction  of  his 
debt;  and  the  extent  of  the  injury  depends  upon  the  compara- 
tive value  of  the  animal  at  different  periods.  If  the  value  has 
been  reduced  by  the  transaction  in  question,  the  plaintiff  has 
been  injured  in  a  comparative  degree.  But  whether  this  in- 
jury be  more  or  less,  is  a  question  for  the  consideration  of  the 
jury.  It  seems  to  have  been  supposed,  that,  inasmuch  as  the 
justification  fails,  none  of  the  proceedings  are  proper  to  be 
considered  in  mitigation  of  damages.  This  is  a  mistaken  view 
of  the  subject.  The  distinction  between  a  full  justification  and 
matter  of  mitigation,  is  obvious  and  palpable;  and  it  is  no  an- 
swer to  matter,  which  has  a  legitimate  tendency  to  mitigate 
damages,  that  it  falls  short  of  a  full  justification.  Placing  the 
liability  of  the  defendant  upon  the  footing  of  the  original  tak- 
ing,  as  an  act  of  trespass,  still  the  ultimate  disposition  of  the 
horse  is  material  to  the  question  of  damages;  and  as  the  prop- 
erty was  applied  in  satisfaction  of  the  plaintiff's  debt,  that  cir- 
cumstance serves  to  reduce  the  damages  accordingly.  This 
view  of  the  subject  is  sustained  by  the  cases  cited  by  the  coun- 
sel: See  5  Car.  &  P.  332;'  6  Mass.  20,*'  1  N.  H.  91,^  and  is  so 
obviously  equitable  in  its  result,  in  this  case,  that  we  hesitate 
not  to  adopt  it. 

The  county  court  having  given  the  full  value  of  the  horse, 
we  consider  their  judgment  erroneous.  It  is  therefore  reversed, 
and  the  cause  remanded. 

Acts  of  an  Omosa  abb  Ck)NaTiTUSD  a  Tbbspass,  by  wlut  nibaeqiifl&t 
acts:  See  Baumffard  v.  Mayor,  29  Am.  Dec.  437  and  note. 

I.  Kmttt  T.  Cwrtia,  6  Oar.  ft  P.  833.  3.  RraeoU  t.  ITnpiU.  8.  Slate  t.  Jotrntm, 

Am.  Dao.  Voii.  XXZ—Sl 
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State  v.  Downeb. 

[8  TXBMOBT,  424.1 

A)f  OmcoEB  Seizino  undeb  Attachment  property  not  that  of  the  defend* 
ant|  can  not  be  lawfully  resisted  by  the  real  owner,  if  he  had  at  the  time 
reasonable  cause  to  believe  the  property  to  be  that  of  the  defendant  in 
the  attachment  suit;  and  did  under  snch  belief  attempt  the  seiznze  in 
good  faith. 

An  iNDicncEKT  FOR  Impeding  an  Offioes  in  his  execution  of  civil  prooe» 
must  show  the  natore  of  the  process,  so  far  that  the  court  may  aee 
whether  it  was  legal,  and  that  the  officer  had  authority  to  serve  it^  and 
the  mode  of  resistance  should  be  set  out,  as  also  that  in  which  the  pnK 
cess  was  attempted  to  be  executed,  and  also  it  must  appear  from  it  thai 
the  persons  impeding  the  officer  knew  of  the  character  in  which  ha 
acted. 

Assault  of  and  Bbsistanos  to  an  Officer  acting  in  the  execution  of  hia 
powers  as  such,  is  an  offense  indictable  at  conmion  law 

An  Oifender  mat  be  Proceeded  against  as  at  Ck)MMON  Law,  thoogb 
a  statute  has  superadded  to  the  offense  a  higher  penalty. 

Indictment  for  resisting  an  officer  in  the  execution  of  hia  pro- 
cess.  The  indictment  was  as  follows:  "  The  grand  jurors,  etc., 
present  that  John  B.  Downer,  etc.,  and  one  Archippus  Fuller, 
etc. ,  on  the  twenty-eighth  day  of  September,  a.  d.  1835,  with  force 
and  arms,  etc.,  in  and  upon  one  Stillman  Churchill  in  the  peace 
then  and  there  being,  and  then  being  constable  of  Stowe,  in  the 
county  of  Washington  aforesaid,  and  in  the  due  execution  of 
his  said  office,  then  and  there  being,  did  make  an  assault,  and 
him,  the  said  Stillman  Churchill,  so  being  in  the  due  execution 
of  his  said  office  as  aforesaid,  then  and  there  did  hinder  and  im- 
pede, and  then  and  there  beat,  .wound,  and  ill-treat,  an&  other 
wrongs  to  the  said  Stillman  Churchill,  then  and  there  did,  to  the 
great  damage  of  the  said  Stillman  Churchill,  and  against  the  peace. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  the  said  John  B.  Downer,  and  the  said  Archippus 
Fuller,  on  the  day  and  year  last  aforesaid,  at  Stowe,  in  the 
county  of  Washington  aforesaid,  with  force  and  arms  at  said 
Stowe,  in  and  upon  one  Stillman  Churchill  in  the  peace  then 
and  there  being;  and  the  said  Churchill  then  being  constable 
of  Stowe  in  the  county  aforesaid,  and  having  in  his  hands  cer- 
tain writs  of  attachment  to  serve  and  return  according  to  law, 
and  then  and  there  being  in  the  due  execution  of  his  said  office 
of  constable  as  aforesaid,  then  and  there  did  make  an  assault 
on  him,  the  said  Stillman  Churchill,  etc.,  then  and  there  did 
impede  and  hinder,  and  then  and  there  did  beat,  wound,  and 
ill-treat,  and  other  wrongs  to  the  said  Stillman  Churchill  then  and 
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there  did,  oontraiy  to  the  form,  force,  and  effect  of  the  statute  in 
such  case  made  and  proyided,  and  against  the  peace  and  dignity 
of  the  state."  In  behalf  of  the  prosecution,  evidence  was  offered 
that  said  Churchill,  the  constable  of  Stowe,  having  taken  in  his 
possession  certain  property  under  writs  of  attachment  in  his 
hands,  issued  against  Myron  Fuller,  defendants  had  made  upon 
him  the  assaults  complained  of.  Defendants  offered  evidence 
to  pipve  that  their  acts  were  done  in  defense  of  the  possession 
acquired  by  Thomas  J.  Baymond,  under  prior  writs  of  attach- 
ment issued  in  favor  of  defendant  Downer,  said  Baymond  being 
legally  authorized  to  serve  said  writs,  and  defendants  acting  as 
his  assistants.  They  also  offered  to  prove  a  conveyance  of  the 
property,  prior  to  the  attachment,  by  Fuller  to  Downer.  The 
court  below  decided  the  evidence  inadmissible  unless  offered  in 
support  of  the  position  that  Churchill,  at  the  time  that  he 
made  the  attachment,  knew  that  Fuller  had  no  attachable 
interest  in  the  property,  or  else  to  show  that  said  Churchill,  in 
making  the  attachment,  acted  in  bad  faith.  As  defendants 
contended  for  neither  of  these  positions,  the  evidence  was  re- 
jected.    Defendants  were  found  guilty. 

A.  Spalding,  for  the  state. 

Upham]  contra. 

By  Court,  Bedfield,  J.  We  think  the  testimony  offered  by 
the  defendants  was  properly  rejected  by  the  county  court.  It 
is  well  settled  that  one  may  defend  the  possession  of  his  prop- 
erty against  a  stranger  with  such  force  as  may  be  necessary* 
But  this  right  can  not  be  extended  to  the  case  of  an  officer  whose 
duty  it  is  to  attach  property  whenever  he  is  requested  so  to  do. 
He  may  or  may  not  require  indemnity  for  the  act.  But  it 
would  be  too  much  to  say  that  he  must  decide  all  cases  of 
doubtful  property  at  his  own  hazard,  or  that  if  he  attempted 
to  make  an  attachment  when  the  property  was  not  in  fact  in 
the  debtor,  he  might  by  the  owner  of  the  property  be  resisted 
to  any  extremity.  The  rule  would  be  the  same  when  he  called 
out  the  poase  comiiatus,  and  the  question  whether  the  officers  of 
justice,  or  the  rioters,  shall  be  held  liable  to  indictment,  must 
depend  upon  the  decision  of  some  abstract  question  of  property, 
which  the  sagacity  of  no  man  was  sufficient  to  foresee.  And 
if  the  owner  of  property  may  resist  an  officer  in  its  defense,  so 
may  one  who  believes  himself  the  owner;  for  it  will  not  do  to 
predicate  crime  upon  so  subtle  a  distinction  as  an  abstract 
light  of  property.     It  must  be  something  more  tangible.    We 
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believe  the  better  and  safer  and  only  practicable  rule  to  be, 
that  whenever  the  question  of  property  is  so  far  doubtful  that 
the  creditor  and  officer  may  be  supposed  to  act  in  good  faith  in 
making  the  attachment,  the  owner  of  the  property  even  can 
not  justify  resistance,  but  must  yield  the  possession  and  resort 
to  his  remedy  by  action.  This  is  the  only  mode  in  which  the 
question  could  be  tried.  And  unless  such  a  rule  be  adopted, 
no  human  sagacity  is  adequate  to  the  decision  of  thosei  nice 
questions  which  the  duty  of  sheriffs  and  their  officers  involves. 
The  rule  here  esteblished  does  not  impugn  that  which  is  found 
in  the  books,  "  that  an  illegal  arrest  may  be  resisted/'  If  the 
process  is  void,  or  is  misapplied,  it  is  the  same  as  if  there  were 
no  process,  so  far  as  one's  person  is  concerned.  But  the  case 
of  property  is  very  different.  It  depends  upon  crileria,  which 
are  not  the  objects  of  sense.  It  is  well  settled  that  if  an  officer 
have  probable  cause  to  suspect  one  of  felony,  he  may  proceed 
to  arrest  him  by  any  force  necessary,  and  is  justified,  notwith- 
standing the  person  shall  prove  to  have  been  innocent:  2  Hale, 
79;  1  East  P.  0.  301;  Samuel  v.  Payne,  Doug.  859;  1  Buss,  on 
Crimes,  504. 

The  question  of  the  sufficiency  of  the  indictment  is  all  that 
remains.  If  either  count  in  the  indictment  be  good,  the  motion 
in  arrest  can  not  prevail.  The  second  count  in  the  indictment, 
which  goes  upon  the  statute,  is  manifestly  defective.  The  pro- 
cess should  have  been  so  far  set  forth,  that  the  court  could  see 
that  it  was  legal,  and  that  the  officer  had  authority  to  serve  it. 
All  the  authorities,  too,  concur  in  requiring  that  the  bill  should 
contain  an  allegation  of  the  particular  mode  of  resisting  the 
officer.  And  no  doubt  the  mode  in  which  the  process  was  at- 
tempted to  be  executed,  should  be  specifically  set  forth.  And 
it  should  be  alleged  that  the  respondente  knew  of  the  character 
in  which  the  officer  claimed  to  act.  For  all  these  reasons,  the 
second  count  in  the  bill  is  bad.  The  first  count  is  for  an  as- 
sault upon  the  officer  in  the  execution  of  his  office.  This  does 
not  conclude  against  the  statute,  and  is  strictly  for  an  aggra- 
vated assault  at  common  law.  And  it  is  too  well  settled  to  be 
discussed,  that  an  assault  and  resisting  one  in  the  execution  of 
any  authority  or  power,  is  indictable  at  common  law,  and  all 
the  precedents  of  indictments  for  such  offense  are  like  the 
present.  We  think  this  count  good  as  for  an  offense  at  common 
law.  And  as  the  statute  has  only  superadded  the  higher  pen- 
alty for  the  offense,  this  does  not  take  away  the  right  to  pro- 
ceed against  the  offender  for  the  offense,  as  at  common  law. 
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which  can  only  be  punished  with  fine  and  imprisonment  in  the 
common  jail:  Doug.  445;'  2  Ohit.  Grim.  L.  70;  1  Buss.  48;  2 
Hawk.  625,  sec.  4;  King  v.  Dickenson,  1  Saund.  135  a  (4);  2 
Salk.  46.'  This  count  is  in  strict  conformity  with  the  prece- 
dents found  in  the  English  books:  2  Ohit.  596,  and  cases  cited. 
Arch.  PI.  and  Ev.  302. 

The  judgment  of  this  court  is,  that  respondents  take  nothing 
by  Iheir  motion  or  exceptions,  and  judgment  was  rendered 
against  the  respondents. 

Whkbb  a  Pknal  Statutb  is  only  Declabatobt  of  the  cammon  law,  an 
indiotinent  framed  for  the  offense  descrihed  by  it,  need  not  oondnde  e<miira 
formam:  People  v.  Enochs  27  Am.  Dec.  196. 


Hall  &  Co.  v.  Bbooks. 

[H  Ykbhoiit,  486.] 

The  Bulb  ov  Damaobs  in  an  Action  against  a  Sheriff  for  neglecting  and 
refoBtng  to  levy  or  retnm  an  execution,  ia  the  amount  for  which  the 
ezecntion  was  levied,  and  the  measure  of  recovery  can  not  be  diminiBhed 
by  proof  that  the  circumstances  of  the  execution  debtor  were  such  that 
the  execution  would  have  answered  nothing  if  levied. 

Case  against  defendant,  sheriff  of  Essex  county,  for  bis  neg- 
lecting and  refusing  to  levy  or  return  an  execution  issued  in 
plaintiffs'  favor.  Judgment  went  by  default.  The  assessment 
of  damages  being  by  consent  of  tbe  parties,  by  the  court,  de- 
fendant offered,  for  tbe  purpose  of  reducing  tbe  damages,  tbe 
evidence  mentioned  in  tbe  opinion.  Tbe  evidence  was  rejected, 
and  judgment  given  against  defendant  for  tbe  entire  amount  of 
the  execution. 

J,  Mattocks  and  Heywood,  for  the  plaintiffs. 

Oushman  and  Wead,  contra. 

By  Court,  Redfield,  J.  In  this  action,  the  county  court  gave 
judgment  for  tbe  whole  amount  of  debt  and  cost  in  tbe  original 
execution,  notwithstanding  tbe  defendant  offered  evidence  to 
show  that  the  debtor  was,  at  tbe  time  of  tbe  neglect,  wholly  un« 
able  to  respond  tbe  amount,  or  any  part  of  it.  If  the  testimony 
was  relevant,  then  the  judgment  is  erroneous.  At  common  law, 
no  such  action,  as  tbe  present,  could  be  sustained  against  an 
officer,  tbe  only  remedy  being  tbe  process  of  tbe  rule  of  court 
and  amercement  for  contempt.     But  the  action  is  expressly 
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recognized  by  our  statute,  but  nothing  is  there  to  be  found  in 
relation  to  the  rule  of  damages.  But  the  defendant  claims  the 
right  of  giving  the  evidence  o£fered,  and  thus  reducing  the 
damages  below  the  amount  of  the  execution,  as  a  universal 
common  law  right,  in  reference  to  all  actions  of  this  character. 
In  actions  for  escape  on  mesne  process,  and  for  refusal  to  serve 
mesne  process,  as  the  debt  can  not  be  transferred  to  the  officer^ 
by  the  judgment,  the  rule  of  damages  claimed  by  defendant  in 
this  case  has  been  adopted.  But  where  an  officer  has  final 
process  put  into  his  hands,  which  he  refuses  or  neglects  to  re- 
ceive, it  has  always  been  held,  that  he  thereby  made  the  debt 
his  own,  and  was  liable  in  damages  to  the  full  amount  of  the 
debt. 

The  question  is  not  new.  It  was  so  held  by  the  court  in  the 
case  of  Turner  v.  Lowjy,  2  Aik.  72,  where  judgment  was  ren- 
dered for  x^laintiff  to  recover  the  full  amount  of  his  execution. 
In  the  case  of  Bujckmirister  v.  FuUer,  decided  in  Caledonia 
county,  March  term,  1832,  the  point  now  in  judgment,  waa 
fully  considered  and  decided,  as  we  now  hold.  There  is  a  case 
within  the  recollection  of  some  members  of  the  court,  decided 
in  Franklin  county,  in  which  it  was  held,  that  the  sheiifT  was 
liable  in  an  action  for  escape  from  the  liberties  of  the  jail,  for 
the  full  amount  of  the  debt,  and  could  not  give  in  evidence 
either  the  poverty  of  the  debtor  or  the  solvency  of  the  bonds* 
man  at  the  time  of  executing  the  same,  they  having  subse* 
quently  become  wholly  insolvent.  These  decisions  and  the  long 
and  uniform  practice  in  all  our  courts  of  allowing  full  damage, 
we  think,  give  to  the  rule  the  force  of  law.  That  the  case  is, 
in  some  respects,  similar  to  that  of  an  action  for  escape  on 
mesne  process  is  not  to  be  denied.  But  that  is  not  the  same 
case.  If  the  debtor  has  once  been  in  custody,  the  object  of 
imprisonment  has  been  in  some  measure  answered.  Imprison- 
ment  for  debt  is  only  intended  to  operate  to  induce  a  surrender 
of  the  debtor's  property.  If  it  fails  in  producing  that  effect, 
in  the  first  instance,  it  will  usually  always  fail.  But  the  case 
is  quite  different,  when  the  officer  chooses  to  take  the  law  into 
his  own  hands  and  peremptorily  refuses,  or  what  is  the  same, 
wholly  neglects  to  serve  the  process  of  the  court,  to  which  he 
is  bound,  and  which  the  creditor  has  a  perfect  right  to  insist 
upon;  we  can  not  feel  that  in  this  view  the  rule  of  law  here 
recognized  is  a  hard  one.  A  contrary  rule  would  certainly  be 
very  much  at  variance  with  sound  .policy,  inasmuch  as  it  must 
lead  directly  to  encourage  in  officers,  neglect  of  duty  and  tarn- 


March,  1836.]  Piebson  v.  Gale.  487 

pering  with  dehtors  aud  their  friends,  which  is  not  within  the 
legitimate  scope  of  their  duties. 
Judgment  is  afiSrmed. 

In  Kidder  ▼.  Barker,  18  Vt.  454,  a  8h«rlff  sued  for  not  retnimng  an  execa- 
tion,  was  held  liable  for  no  more  than  nominal  damages,  beoaose  neither  the 
body  nor  property  of  the  execution  debtor  was  within  his  bailiwick.  It  was 
farther  held,  that  in  the  absence  of  any  proof  upon  these  facts,  they  would 
be  intended  in  favor  of  the  sheriff.  The  court,  in  delivering  the  opinion, 
held  the  case  not  to  be  fairly  comparable  with  the  principal  case,  but  notwith- 
standing it  certainly  seems  to  work  a  restriction  upon  the  harsh  rule  of  the 
principal  case. 

In  other  states,  a  milder  doctrine  than  that  of  the  principal  case  prevails. 
This  doctrine  is  that  a  sheriff  sued  for  not  returning  an  execution,  is  indeed 
prima  fade  liable  for  the  amount  of  the  execution  debt,  but  that  he  may 
ahow,  in  mitigation,  the  insolvency  of  the  debtor,  or  any  other  fact  which 
would  have  destroyed  the  availability  of  the  execution:  Weld  v.  Bartlett,  10 
Han.  470;  Bank  qf  Borne  v.  Curluu,  1  Hill,  275;  Pardee  v.  Boberteon,  6  Id. 
660;  Bovmum  v.  Cornell,  39  Barb.  69;  Moore  v.  Floyd,  4  Or.  101;  DoUon  v. 
Saxion^  18  N.  Y.  Sup.  Ct  565;  Harris  v.  Murfree,  54  Ala.  161.  Statute 
provisions,  in  many  of  tho  states,  have  established  inflexible  rules  to  bo  ap- 
plied in  determining  in  such  cases  the  amount  of  damages:  See  Freeman  on 
Bxecntions,  sec.  368,  where  these  provisions  are  collected^ 
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[8  YXBMOIIT,  600.] 

Pboobss  Rkouiab  upon  its  Face,  justifies  all  acts  of  an  officer  done  in  its 

execution. 
SzBCunoN  Issued  on  a  Judgment  Paid,  but  not  Released  ofRboosd,  where 

such  issue  has  been  obtained  by  third  parties,  without  the  concurrenoe  of 

the  judgment  creditors,  will  render  those  parties  liable  in  trespass  for 

the  acts  done  under  the  process. 
Case  is  the  Proper  Remedy  for  Acts  Done  in  Abuse-of  Proobss  regular 

upon  its  face. 

• 

Trespass  for  false  imprisonment.  In  an  action  bv  Lee  against 
plaintiff  and  Johnson,  a  defendant  herein,  judgment  was  recov- 
ered, and  execution  issued.  The  execution,  however,  was  not 
levied,  and  the  writ  was  turned  over  by  Lee  to  Johnson,  in  pur- 
suance of  an  agreement,  under  which  Lee  discharged  the  writ 
in  consideration  of  his  discharge  bj  Johnson  from  certain 
claims  held  against  him  by  the  latter.  Afterwards,  defendant 
Gale,  acting  with  the  privity  and  consent  of  Johnson,  and  with 
knowledge  of  the  settlement  between  Lee  and  Johnson,  re- 
turned the  writ  to  the  justice  by  whom  it  was  issued,  and 
caused  an  alias  writ  to  issue,  under  which  plaintiff  was  taken. 
The  jury  were  instructed  that  plaintiff  was  entitled  to  a  verdict 
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in  case  they  found  such  a  state  of  facts  to  exist.     Verdict  and 
judgment  for  plaintiff. 

Starkweather^  for  the  plaintiff. 

Oooper,  contra. 

By  Court,  Bedfebld,  J.  The  question  to  be  determined  here  ia, 
how  far  final  process,  sued  out  after  the  judgment  had  been  paid^ 
but  not  released  or  discharged  of  record,  and  without  the  con- 
currence of  the  creditor,  will  operate  as  a  justification  to  those 
claiming  to  act  under  it.  An  execution  issued  to  enforce  the 
payment  of  a  judgment  after  it  had  been  once  paid,  may,  no 
doubt,  be  a  sufficient  justification  in  trespass  to  the  officer  and 
his  assistants.  He  is  never  bound  to  look  beyond  the  process. 
If  that  is  regular  upon  its  face,  it  is  sufficient  for  him  and  all 
those  who  act  under  him.  And  unless  the  payment  were  entered 
of  record,  or  the  fact  made  known  to  the  clerk,  he  clearly  could 
not  be  made  a  trespasser  on  account  of  the  issuing  of  theexeco* 
tion.  But  in  the  present  case,  the  execution  had  been  paid  and 
surrendered  to  the  debtor,  as  evidence  of  such  payment.  The 
case  must  be  considered  the  same  as  if  the  execution  had  been 
released  or  discharged  by  the  creditor,  either  upon  another  or 
the  same  paper;  and  if  upon  the  same,  the  payment  or  indorse* 
ment  erased.  In  such  case,  it  could  hardly  be  contended,  that 
the  second  execution  could  be  any  protection  to  the  party.  It 
must  be  admitted  on  all  hands,  that  if  the  satisfaction  of  the 
execution  appeared  of  record,  the  clerk  even  would  be  a  tree- 
passer  for  issuing  a  second  execution,  and  this  upon  the^ound 
that  the  second  execution  would  be  irregular  and  void.  But 
when  the  payment  has  not  been  applied  upon  the  execution,  or 
the  execution  surrendered  to  the  defendant  to  be  destroyed  or 
kept  by  him,  or  some  other  unequivocal  act  done  to  indi- 
cate the  consent  of  the  parties  to  treat  the  execution  as  satis- 
fied, it  might  be  more  in  accordance  with  principle,  and  cer- 
tainly with  decided  cases,  to  leave  the  party  to  his  remedy,  by 
a  special  action  of  trespass  on  the  case.  Indeed,  so  closely  do 
the  cases  upon  this  subject  tread  upon  the  heels  of  each  other^ 
that  it  is  almost  impossible  to  find  any  satisfactory  and  intelli- 
gible ground  of  distinction  between  trespass  and  case  for  acts 
done  under  color  of  j^i'ocess.  The  same  act  in  different  states 
of  the  American  union  is  declared  to  be,  and  not  to  be  a  tres- 
pass. In  Massachusetts,  it  is  held,  that  if  an  execution  issoe 
before  the  day  on  which  the  party  by  law  is  entitled  to  it,  the 
party  suing  it  out  is  liable  in  trespass  for  all  injury  sustained 


March,  1836.]  Piebson  v.  Oale.  tt89 

by  the  debtor:  Brigga  v.  WardweU,  10  Mass.  856.  And  in  the 
case  of  Blaine  y.  Charles  Carter  and  Donald,  4  Cranch,  328,  the 
court  wholly  disregard  sach  an  exception,  upon  the  ground 
that  it  should  be  first  set  aside  by  application  to  the  court  from 
-which  the  execution  issued. 

Upon  the  same  ground,  the  court  in  New  Hampshire  refused 
to  sustain  trespass,  where  an  execation  was  issued  by  a  justice 
of  [the]  peace  against  the  body  of  the  debtor,  in  a  case  where  by 
law  no  such  execution  could  issue:  2  N.  H.  491.^    And  in  Maine, 
precisely  the  same  point  was  decided  just  the  reverse:  6  Greenl. 
291.*    Where  the  exemption  claimed  is  mere  privilege  of  the 
party  or  court  or  other  body,  the  party  can  never  sustain  tres- 
pass for  an  arrest  in  violation  of  the  privilege,  but  must  resort 
to  his  action  upon  the  case.     In   Wood  v.  Kinsman  et  oZ.,  6 
Yt.  588,  it  was  held  that  where  the  debtor  was  arrested  on  an 
execution  after  having  been  admitted  to  the  poor  debtors'  oath, 
he  could  have  no  remedy  by  action  of  trespass  and  false  im- 
prisonment.    (The  same  question  has  been  decided  otherwise 
in  Maine  and  some  of  the  other  states.)    The  distinction  then 
between  cases  where  trespass  will  lie,  and  those  where  it  will 
not  lie,  is  not  very  distinctly  marked.    It  is  said  in  the  old 
cases,  Parsons  v.  Lloyds  3  Wils.  341;   Barker  v.  Braham  and 
Norwood,  Id.  376,  and  cases  there  cited,  that  when  the  judg- 
ment on  the  writ  is  irregular,  and  not  merely  erroneous,  and 
has  been  set  aside  for  such  irregularity,  that  all  acts  done  under 
color  of  the  execution  of  such  judgment  or  writ,  are  the  same, 
BO  far  as  the  party  is  concerned,  as  if  the  judgment  or  execu- 
tion had  never  existed.     The  same  distinction  has  been  repeat- 
edly recognized  in  this  state,  and  is  no  doubt  founded  in  solid, 
sound  sense.    If  the  act  is  one  of  judicial  discretion,  the  court 
is  never  liable  in  any  form  of  action  for  a  mere  error  of  judg- 
ment.    If  the  court  is  not  liable,  surely  the  party  should  not 
be  for  the  act  of  the  court.     And  the  officer  is  never  bound  to 
look  beyond  the  face  of  the  precept  or  process  under  which  he 
acts.     If  that  be  regular,  it  is  ^always  sufficient  for  him  and 
for  his  assistants.     And  I  apprehend,  that  although  it  should 
afterwards  be  set  aside  for  some  irregularity  not  apparent  on 
the  face  of  it,  the  officer  and  his  aids  could  never  become  tres- 
passers for  any  act  done  under  the  process.     It  is  equally  well 
settled,  that  whenever  the  process  is  regular,  and  issues  from 
a  court  of  competent  jurisdiction,  neither  the  officer  nor  party 
are  liable  in  trespass  for  any  mere  abuse  of  the  process,  how- 

1.  Bkaukard  ▼.  Oon,  9.  Ortem  t.  Mont, 
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ever  groundless  or  malicious  their  proceedings  may  be,  but  the 
appropriate  remedy  is  case:  WcUson  v.  Watson,  1  Oonn.  148;^  1 
Ohit.  PL  188.  For  if  the  execution  has  been  paid  in  any  col* 
lateral  manner,  or  perhaps  in  money,  but  no  application  made 
npon  the  execution,  and  the  party  sue  out  a  second  execution, 
he  is  not  thereby  a  trespasser,  but  the  proper  remedy  is  by 
audita  querela,  or  an  action  on  the  case:  Luddingion  v.  Peck, 
2  Conn.  700,  and  cases  there  cited.  The  same  doctrine  is  held 
in  the  case  of  Brown  v.  Feeler,  7  Wend.  301. 

But  where  the  payment  appeared  of  record,  no  doubt  the 
clerk  and  the  party  would  be  liable  in  trespass,  for  here 
the  issuing  of  an  execution  would  be  irregular,  and  all  per- 
sons concerned  in  issuing  it  are  trespassers.  If  the  applica- 
tion had  been  once  made  but  fraudulently  erased  by  the  party^ 
or  if  the  execution  had  been  paid  and  surrendered  to  the  debtor 
as  evidence  of  payment,  and  then  surreptitiously  purloined  by  the 
party  and  a  second  execution  sued  out,  we  incline  to  the  opin- 
ion that  the  party  must  be  treated  as  a  trespasser,  the  same  as 
if  he  had  sued  out  the  second  execution  while  a  satisfaction  of 
the  first  appeared  of  record,  or  while  the  first  execution  was 
in  the  hands  of  the  debtor,  and  not  returned  into  the  office  of 
the  clerk.  But  as  that  is  not  the  present  case,  we  do  not  in- 
cline to  decide  it.  But  in  the  present  case  the  execution  was 
sued  out  by  one  of  the  debtors  and  a  mere  stranger,  and  in  no 
sense  can  these  defendants  connect  themselves  with  the  process, 
BO  as  to  claim  protection  under  it.  They  are  not  the  creditors, 
or  the  agents,  or  attorneys  of  the  creditors,  but  act  wholly 
without  the  knowledge,  and  independent  of  the  creditor.  A 
mere  stranger  who  had  resolved  upon  committing  a  trespass, 
might  just  as  well  purloin  a  writ  from  some  attorney's  office 
and  procure  the  authority  signing  the  writ,  to  deputize  him  to 
serve  it,  and  then  claim  to  have  proceeded  in  the  execution  of 
this  precept,  in  which  he  had  no  interest  directly  or  indirectly, 
and  over  which  be  had  no  control:  5  Wend.  287.'  In  Oreenv, 
Jones,  1  Saund.  300,  it  is  held  that,  to  a  plea  of  justification 
under  process,  it  can  not  be  replied  by  the  plaintiff  that  de- 
fendant did  not  do  the  act  by  virtue  of  the  process,  for  this  is 
not  a  traversable  or  issuable  part  of  the  plea.  If  the  party 
have  such  process  and  it  issued  regularly,  all  acts  done  in  the 
apparent  execution  of  it  are  to  be  referred  to  it,  of  course  on 
the  ground  of  legal  courtesy,  or  that  charity  will  put  the  most 
favorable  construction  on  a  man's  acts.     But  surely  the  exist- 

1.  9  Oonn.  140;  S.  C.  33  Am.  Deo.  SSa!  %  MmiUr.  ITmar. 
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ence  of  the  process,  and  the  manner  of  its  being  prayed  oat, 
may  be  put  in  issue.     In  this  case  it  is  not  true  that  Lee,  the 
creditor,  sued  out  this  execution,  nor  is  it  true  ^at  the  de- 
fendants, or  their  agents  or  attorneys,  or  as  assignees  of  the 
debt,  sued  out  the  writ,  for  the  debt  was  extinguished  and  not 
assigned.    For  this  reason  then  as  well  as  the  former,  we  are  sat- 
isfied that  the  execution  issued  irregularly,  and  that  the  defend- 
ants have  no  color  of  pretense  to  justify  their  proceeding  under  it. 
The  case  of  Luddington  v.  Peck,  2  Conn.  700,  and  that  of  TTo/- 
8on  V.  Watson^  9  Id.  140  [23  Am.  Dec.  324],  are  certainly  very 
strong  cases  in  favor  of  defendants;  and  much  stronger  than 
any  others  to  be  found  in  the  books.     The  latter  case  is  one 
indeed  of  very  questionable  authority,  and  they  are  not  in  point. 
In  neither  of  those  cases  was  any  such  want  of  authority  shown 
in  the  party  attempting  to  justify  as  in  the  present.     The  case 
of  ISimor  V.  Iblgate,  Baym.  73,  referred  to  by  Chief  Justice  Swift, 
in  the  case  of  Luddington  v.  Peck,  is  one  which  could  not  be 
recognized  as  law  here.     There  the  creditor,  after  having  sued 
out  and  levied  one  execution,  sued  out  a  second  execution  on 
the  same  judgment,  and  levied  it  upon  other  goods  with  a  view 
to  double-charge  the  debtor.     In  our  practice  no  such  thing 
could  happen,  unless  through  the  default  of  the  clerk,  for  the 
party  is  never  entitled  to  two  executions  of  the  same  or  different 
grades,  at  the  same  time,  but  both  are  the  constant  practice  in 
the  courts  of  Great  Britain;  and  this  is  the  true  reason  case 
was  held  to  be  the  proper  remedy. 
*     The  judgment  of  the  county  court  is  affirmed. 


OmcKB  IS  JnsnnxD  tob  his  Actions  within  the  scope  of  the  oommaiid  id 
ft  procees  appearing  on  its  face  to  have  regularly  iasaed:  Wataon  y.  WtUmm^ 
23  Am.  Deo.  324.    See  note  to  Savaeool  v.  Boughtout  21  Id.  18L 
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Naylob  V.  Thbocemobton  et  al. 

(7  LxiOH,98.] 

Whxbb  Sbvxral  Mobtoaoxs  of  thb  Samb  Land  are  execated  on  the  hum 
day,  one  immediately  following  the  other,  to  secure  several  debts  due  ths 
several  mortgagees,  and  are  all  proved  and  delivered  to  the  clerk  for  re- 
cordation on  the  same  day,  but  in  the  order  in  which  they  were  executed, 
and  there  is  no  express  agreement  that  any  one  should  have  priority  over 
the  other,  or  that  they  should  all  stand  on  the  same  footing,  the  one  first 
executed  is  entitled  to  priority  over  the  others. 

Bill  exhibited  in  the  superior  court  of  chancery  of  Win- 
chester, b}'  Naylor,  as  trustee,  against  Throckmorton  and  Gkun« 
ble,  as  trustees,  and  certain  creditors  of  one  Machir.  The  latter, 
being  indebted  to  different  persons,  executed  three  deeds  ox 
trust,  by  which  he  mortgaged  a  parcel  of  land  in  Hampshire  to 
secure  the  payment  of  such  indebtedness.  The  first  deed  con- 
Teyed  the  land  in  trust  to  Throckmorton  and  Gamble,  for  the 
security  for  two  debts  due  to  Inskeep  and  Pierce;  the  second 
conveyed  it  to  Naylor,  to  secure  a  debt  due  to  the  executor  of 
one  Bennick;  and  the  third  to  Naylor  and  Gamble,  to  secure  a 
debt  due  to  the  administrator  of  one  Welton.  The  deeds  were 
all  executed  on  the  same  day,  one  immediately  following  the 
other  in  the  order  above  mentioned,  and  were  so  delivered  to 
the  clerk  for  recordation.  There  was  no  evidence  offered  of  any 
agreement  that  any  one  of  said  mortgages  was  to  be  preferred 
to  the  other,  nor  that  they  were  to  stand  on  the  same  footing. 
By  order  of  the  chancery  court  the  land  was  sold,  and  the  pro- 
ceeds, being  insufficient  to  pay  all  the  debts,  were  directed  to 
be  applied  to  the  payment  of  the  debts  due  Inskeep  and  Pieroe» 
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and  theD  to  the  debts  due  Benniok's  executor,  and  finally  to  the 
payment  of  the  debt  due  to  Welton's  administrator.  From 
itiia  decree  Najlor  appealed. 

Bobinson^  for  the  appellant. 

Johnson,  for  the  appellees. 

Case,  J.  (after  stating  the  circumstances  of  the  case,  and 
quoting  the  words  of  the  statute).  The  case  seems  to  me  to  lie 
in  Yciy  narrow  compass.  There  is  no  doubt  in  point  of  fact, 
that  the  deed  for  the  benefit  of  Ijiskeep  and  Pierce  was  first 
executed.  But  it  is  contended  that  the  transaction  being  one, 
all  the  deeds  executed,  one  after  another,  as  nearly  as  possible 
at  the  same  time,  the  parties  present  and  witnessing  each 
other's  deeds;  we  must  conclude,  that  the  understanding  was 
that  the  money  arising  from  the  land  should  be  shared  equally 
among  them,  in  proportion  to  their  debts.  It  is  certain,  there 
was  no  such  agreement  made,  nor  any  such  understanding  ex- 
pressed by  any  of  the  parties;  nor  was  there  any  concealment 
or  shadow  of  fraud;  all  was  done  openly.  It  is  certain,  too, 
that  it  was  the  opinion  of  all  parties,  that  the  land  would  sell 
for  more  than  would  pay  all  the  debts;  and  hence  it  would  be 
deemed  of  little  moment  who  was  first  paid,  and  probably  none 
of  them  thought  about  it.  It  is  clear  to  me,  that  the  deed  to 
Inskeep  and  Pierce  has  the  legal  preference;  and  I  can  not 
perceive  any  ground,  on  which  equity  can  take  this  legal  ad- 
vantage from  them.    I  think  the  decree  must  be  affirmed. 

The  other  judges  concurred.    Decree  affirmed 

Absent,  Tuckbb,  P. 


Wilkinson  v.  Jett. 

[T  LnoB,  116.] 

Admusiok  or  Inoompbtent  Evidi^kce,  by  oonsent,  for  the  defendant,  does 
not  justify  the  admission  of  other  incompetent  evidence  for  the  plamtiff 
to  which  the  defendant  objects. 

Whibx,  m  Assumpsit  by  J.,  a  snb-contractor,  against  W.,  a  contractor  for 
canying  the  United  States  mail,  to  recover  J.'s  proportion  of  the  com- 
pensation received  for  the  services  rendered,  a  letter  of  the  postmaster- 
general  is  read  in  evidence  by  the  defendant,  without  objection,  to  prove 
defaults  conmiitted  by  the  plaintiff  in  the  execution  of  that  part  of  the 
contract  which  was  underlet  to  him,  a  certificate  of  the  postmaster- 
general,  showing  the  times  and  places  of  the  defaults  in  the  contract,  is 
inadmissible  on  plaintiff's  behalf  against  defendant's  objection. 

Ah  AoRSEHSMT  BT  A  CoNTBACTOR  for  carrying  the  mail  with  a  sub-con* 
tractor,  that  he  shall  perform  one  half  the  service,  and  be  entitled  to  one 
half  the  compensation,  does  not  constitute  a  partnership  between  sueh 
parties.     Per  Brook  . ,  J . 
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Assumpsit  brought  bj  Jett  against  Wilkinson.    The  declara- 
tion set  forth  that  Wilkinson  was  a  contractor  with  the  post- 
master-general of  the  United  States  for  carrying  the  mail  o^er 
certain  routes,  and  that  he  agreed  to  pay  him,  the  plaintiff,  one 
half  the  amount  he  should  receive  for  such  services,  if  plaintiff 
would  carry  the  mails  one  half  the  time,  which  plaintiff  did. 
That  defendant  had  received  on  account  of  such  contracts  two 
thousand  four  hundred  and  thirty-eight  dollars,  but  had  re> 
fused  and  failed  to  pay  plaintiff  one  half  thereof.    Plea,  the 
general  issue.     At  the  trial  two  points  were  preserved  by  bills 
of  exceptions  filed.     Plaintiff  having  proved  the  agreement  with 
defendant  as  stated  in  his  declaration,  the  defendant  requested 
the  court  to  instruct  the  jury  that  the  agreement  constituted  a 
partnership  between  the  parties,  and  that  no  action  at  law  could 
be  maintained  by  one  partner  against  the  other.     The  court  re- 
fused to  so  instruct  the  jury,  and  instructed  them  that  the 
agreement  did  not  constitute  a  partnership,  and  defendant  ex- 
cepted.   The  defendant,  to  prove  negligence  and  miscondnet 
on  plaintiff's  part  in  performing  his  contract,  offered  in  evi- 
dence a  letter  from  the  postmaster-general.     And   thereupon 
the  plaintiff,   to  show  that  such  negligence  and  misconduct 
arose  from  the  defendant's  own  defaults  ia  carrying  the  mail  at 
the  time  he  was  bound  to  carry  the  same,  offered  in  evidence  a 
certificate  of  the  postmaster-general  setting  forth  the  irregular- 
ities and  the  time  and  place  they  occurred.    Defendant  objected 
to  the  admission  of  such  certificate,  which  was  overruled,  and 
the  exception  to  such  ruling  constituted  the  second  bill  of  ex- 
ceptions.    Verdict  and  judgment  for  the  plaintiff. 

Johnson,  for  the  appellant. 

Taylor,  for  the  appellee. 

By  CouBT.  The  circuit  court  erred  in  admitting  the  certificate 
of  the  postmaster-general,  mentioned  in  the  second  exception, 
as  evidence  on  the  trial.  The  letter  of  that  officer,  mentioned 
in  the  same  exception,  was  inadmissible  as  evidence  for  the  d^ 
fendant,  except  by  the  plaintiff's  consent:  but  his  having  con- 
sented that  the  letter  should  be  read  in  evidence  for  the  de- 
fendant, was  no  siifficient  reason  for  admitting  the  certificate 
as  evidence  for  the  plaintiff,  without  the  defendant's  consent, 
since  it  was  not  legal  evidence.  Therefore  judgment  reversed, 
and  cause  sent  back  for  a  new  trial. 

Bbooke,  J.,  agreed,  that  the  judgment  should  be  reversed^ 
but  ou  a  different  ground.     He  said,  as  to  the  first  exception, 
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the  circuit  court  was  right  in  decidiug,  that  the  agreements  did 
not  constitute  a  partnership  between  plaintiff  and  defendant. 
In  the  second  exception,  I  think  the  evidence  is  too  imperfectly 
stated.  It  is  stated,  that  the  defendant  introduced  a  letter 
from  the  postmaster-general,  and  other  evidence,  to  prove  de- 
faults in  the  plaintiff;  but  neither  the  letter,  nor  its  purport,  is 
set  out,  nor  what  was  the  other  evidence  to  prove  the  miscon- 
duct of  the  plaintiff.  And  as  the  letter  was  not  objected  to  by 
the  plaintiff,  I  am  not  sure  that  the  certificate  of  the  post- 
master-general, introduced  for  the  plaintiff,  was  not  admissible 
to  explain  the  letter  introduced  by  the  defendant.  At  least, 
after  the  defendant  had  introduced  tbe  letter,  which  was  im- 
proper evidence,  I  am  not  satisfied,  that  it  lay  in  his  mouth  to 
object  to  the  certificate  to  explain  it.  I  think  the  cause  should 
be  sent  back  for  uncertainty  in  the  second  bill  of  exceptions 
Judgment  reversed. 

Absent,  Cabxll,  J. 

Pastnxrship. — General  reputation  is  not  Bofficient  to  charge  a  particular 
person  as  partner;  there  must  be  some  admission  of  his,  or  some  overt  act  to 
prove  it:  JIunt  v.  Jucks,  1  Am.  Dec  555.  It  must  appear  either  that  he  has 
permitted  the  use  of  his  name  as  one  of  the  firm  to  give  it  credit,  or  that  he 
has  shared  in  the  profits  or  losses:  Oabome  v.  Brennan,  10  Id.  614.  See,  as  to 
irho  are  partners,  Miller  v.  Hughes,  Id.  719;  Spears  v.  Toland,  Id.  722. 

Pboov  or  AN  Actual  CoMMUNrrY  or  Intsricst  accompanied  by  an  agree- 
ment to  participate  in  the  profits  and  contribute  to  the  losses  of  the  concern 
establishes  a  partnership:  Brown* s  ExW  v.  Higginbotham,  27  Am.  Dec.  61S. 


RiDEB  V.  Nelson  and  ALBFiMARTiK  Union  Faotobt. 

[7  LsiOH,  IM.] 

Whxbe,  dubino  thb  Pendknct  of  an  appeal  from  a  decree  HiBmlasing  a  bill 
against  a  corporation,  the  charter  of  the  company  expires  by  the  lapse  of 
time,  the  appeal  abates. 
Bill  filed  by  Bider  against  the  Nelson  and  Albemarle  Union 
factory  in  the  court  of  chancery  of  Lynchburg,  which  was  dis- 
missed as  not  presentiug  a  proper  case  for  relief  in  equity. 
From  this  decree  Bider  appealed.     Defendant  was  a  public  cor- 
poration incorporated  by  an  act  of  the  assembly  for  a  limited 
time.    During  the  pendency  of  the  appeal  the  charter  expired. 

Johnson,  as  amicus  curies,  moved  that  the  appeal  should  be 
entered  as  abated,  because  the  defendant's  charter  had  expired. 

TuoszB,  P.     Nothing  can  be  more  obvious  than  the  impossi* 
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bility  of  proceeding  with  a  suit,  however  well  brought,  where 
there  are  no  parties  before  the  court,  or  where  one  of  them  is 
no  more,  and  has  not,  and  can  not  have,  any  person  to  repre- 
sent him.  If  this  be  the  case  where  the  charter  of  a  corpora- 
tion has  expired  or  been  dissolved,  it  must  follow  that  the 
appeal,  and  the  suit  itself,  must  abate.  Now,  it  seems  undeni- 
able, that  there  is  no  person  at  this  time  capable  of  represent- 
ing the  Union  factory.  Where  a  corporation  is  sued,  the  pred- 
dent  and  directors  are  brought  before  the  court  to  represent  it, 
for  as  it  is  a  body  only  in  contemplation  of  law,  there  is  no 
other  way  in  which  it  can  be  sued.  But  when  its  charter  expires, 
it  ceases  to  have  a  president  and  directors.  Their  powers  wither 
with  the  termination  of  the  existence  of  the  body  of  which  they 
are  but  members.  Nor  can  a  new  president  and  new  directors 
ever  be  elected,  as  the  corporation  itself  is  extinct.  Thus,  then» 
the  company  neither  has,  nor  can  have,  any  representatiTe  in 
court,  to  assert  or  protect  its  interests,  if  indeed  it  continued  to 
have  any.  But  this  it  can  not  have  according  to  law.  For  it 
is  beyond  question,  that  its  power  to  hold  property  in  the  char- 
acter of  a  corporation,  is  gone  at  the  instant  of  the  termination 
of  its  existence.  Whether  its  property  reverts  to  the  donors, 
or  to  the  stockholders,  or  to  the  commonwealth  as  derelict 
there  seems  to  be  no  doubt,  that  it  no  longer  remains  in  the 
corporation  as  such.  Without  express  legislative  enactment, 
this  imaginary  creature  of  the  law  never  could  have  held  prop- 
perty  at  all.  It  can,  therefore,  only  hold  it  so  far  as  it  is  given, 
and  for  so  long  a  time  as  it  is  permitted  by  the  charter  which 
gave  it  existence.  But  the  charter  authorizes  it  to  hold  prop- 
erty, and  to  sue  and  be  sued,  for  twenty  years  and  no  longer. 
After  that  time,  therefore,  it  can  hold  no  property.  And  this 
furnishes  an  additional  and  conclusive  reason  for  the  abatement 
of  suits  for  it  or  against  it.  For,  if  no  longer  entitled  to  hold 
property,  no  judgment  for  money  or  other  thing  should  be 
given  in  its  favor,  and  if  it  has  no  property,  every  judgment 
against  it  must  be  fruitless  and  futile. 

Therefore,  without  going  into  the  perplexing  inquiries  which 
suggest  themselves  naturally  to  the  mind,  as  to  the  effect  of  the 
dissolution  of  a  corporation  upon  its  effects  and  its  contracts, 
we  feel  ourselves  warranted  in  saying,  that  where  the  charter  of 
a  corporation  expires  during  the  pendency  of  a  suit,  the  suit 
must  abate,  whether  the  company  be  plaintiff  or  defendant. 
Accordingly,  in  this  case  the  suit  must  be  abated  and  the  abate- 
ment certified  to  the  court  of  chancery.  It  may  be  proper  to 
add,  that  it  appears  to  us  to  be  peculiarly  desirable,  in  a  country 
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where  numerous  compauies  are  annuallj  incorporated  for  a 
limited  number  of  years,  that  the  legislature  should  provide  in 
detail,  what  shall  be  the  e£fect  of  the  expiration  or  other  deter- 
mination of  their  charters,  instead  of  leaving  that  matter  to  the 
embarrassment  and  the  obscurity  of  common  law  principles. 
According  to  them,  the  debts  of  a  corporation  either  to  it  or  from 
it  are  extinguished  by  its  dissolution;  nor  are  the  members 
liable,  in  their  individual  characters,  for  any  portion  of  the 
debts  of  the  corporation:  1  Lev.  237.    The  lands  of  the  corpo-* 
lation  levert  to  the  donors:  1  BL  Oom.  484.    The  personalty,  it 
IB  supposed,  goes  to  the  commonwealth.    If  these  things  be  so 
(and  there  is  no  reasonable  doubt  about  it),  they  are  grossly 
unjust.    It  can  not  be  just,  that  the  members  of  a  joint  stock 
oompany  should  forfeit  their  property  to  the  commonwealth  by 
the  expiration  of  their  charter.    It  can  not  be  just,  that  the 
land  which  they  have  purchased  and  paid  for,  should  revert  to 
the  grantor  who  has  already  received  value  for  it.    It  can  not 
be  just,  that  those  who  are  indebted  to  the  corporation  (a  bank 
for  instance)  should  be  absolved  from  their  engagements;  and 
still  less,  that  by  a  forfeiture  of  its  charter,  those  to  whom  it  is 
indebted  should  lose  their  just  demands.    To  avoid  all  those 
consequences,  the  first  bank  of  the  United  States  transferred 
its  funds  and  property,  before  its  dissolution,  to  trustees  for  the 
benefit  of  the  stockholders.    But,  it  is  believed,  that  the  neces- 
sity of  some  such  succedaneum  is  not  veiy  generally  adverted  to, 
and  would  therefore  be  wisely  avoided  by  some  general  legisla- 
tive provision  on  the  subject.    In  the  mean  time,  we  must  pro- 
ceed upon  common  law  principles,  and  in  doing  so,  we  must 
direct  this  appeal  to  be  abated. 


Dissolution  or  Cobpobation:  See  generally  as  to  the  effect  of,  the  notes 
to  State  Bank  y.  State,  12  Am.  Dec.  239;  and  Briggs  ▼.  Pemninum,  18  LL  461. 
A  dissolution  does  not  result  from  omitting  to  continae  the  snccesaion  to  oer» 
tain  officers,  when  these  offices  are  in  fact  exercised  by  officers  de  facto: 
Lehigh  B,  Co.  v.  Lthigh  C.  &  N,  Co.,  26  Id.  111.  Neither  does  the  loss  of  an 
integral  part  of  a  corporate  body  effect  a  total  dissolution  unless  there  is  a 
permanent  incapacity  to  restore  the  lost  part.  It  may  suspend,  however,  the 
corporate  franchise:  Id.  A  surrender  of  its  corporate  rights,  and  suffering 
acts  to  be  done  which  destroy  the  end  and  object  for  which  it  was  instituted, 
may  work  a  dissolation:  Slee  y.  Bloomy  10  Id.  273;  Briggs  v.  Penniman,  18 
Id.  454.  Such  misuser  or  non-user  can  not  be  taken  advantage  of  collaterally, 
but,  whether  there  has  been  a  forfeiture  resulting  therefrom,  must  be  deter- 
mined judicially  in  a  direct  proceeding  for  that  purpose:  Trtmteea  v.  JHUh^ 
16  Id.  429;  John  y.  F.  &  M.  Bank,  20  Id.  119.  Whether  a  dissolation  has 
taken  place  is  a  matter  of  law  arising  from  facts:  John  v.  F.  A  M.  Bank, 
4upra. 
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Smith  v.  Jones. 

[7  Lboh,  16S.] 

Ak  AuonoNBBK  10  the  agent  of  the  pnrohaaer  as  well  as  of  the  yendor. 

A  MRiOBAimnM  in  writing  signed  by  sach  auctioneer  or  by  his  derk,  stating 

tne  terms  of  sales,  is  a  sufficient  compliance  with  the  statute  of  tends. 
8uoa  MiMOBAKDUM  may  be  specifically  enforced  at  the  insfeanoe  of  the  ven» 

dor,  although  it  does  not  state  the  credit  on  which  the  land  was  sold. 

Bill  filed  by  Jones  against  Smith  for  the  specific  enf orcemeni 
of  an  agreement  in  writing,  for  the  sale  of  a  tract  of  land.  The 
sale  was  made  by  Knox,  the  agent  of  Jones,  at  public  aaction. 
The  land  was  cried  out  to  Smith,  he  being  the  highest  bidder, 
and  the  following  account  of  sales  was  kept  by  the  auctioneer: 
**  Account  sales  made  by  W.  Knox,  agent  for  W.  Jones,  at 
Hadison,  commencing,  etc.  T.  Ball,  clerk."  And  a  memoran- 
dum of  the  sale  of  the  land  was  made  in  that  account  by  the 
auctioneer's  clerk  at  the  time  of  the  sale,  as  follows:  '*  Fox  tract 
of  land  four  dollars  and  ten  cents  per  acre;  purchaser,  Yf, 
Smith."  The  answer  pleaded  the  statute  of  frauds.  The  other 
facts  appear  from  the  opinions.  A  specific  execution  was  de- 
creed. 

Bobinson,  for  the  appellant. 

Johnson,  for  the  appellee. 

Bbocksnbbouoh,  J.  The  first  question  discussed  in  this  case, 
was  much  investigated  at  the  bar  and  by  this  court,  in  BrerU  t, 
Oreen,  The  court  adopted  the  decisions  in  Emmeraon  y.  BediB^ 
2  Taunt.  46,  and  While  y.  Proctor,  4  Id.  211,  as  settling  the 
law,  that  in  sales  at  public  auctions,  the  auctioneer  was  to  be 
considered  as  the  lawfully  authorized  agent  of  the  purchaser  as 
well  as  of  the  yendor,  and  that  a  note  or  memorandum  in  writing 
of  the  agreement  between  the  vendor  and  vendee,  signed  by 
such  agent,  was  a  sufficient  signing  within  the  statute  of  frauds, 
and  was  binding  on  both  parties.  The  objection  that  the  mem- 
orandum in  this  case  was  signed,  not  by  the  auctioneer  but  by 
the  clerk,  ought  not,  I  think,  to  prevail.  He  was  the  clerk  of 
the  auctioneer — his  amanuensis— and  wrote  the  memorandum  on 
the  account  of  sales  by  his  direction  and  under  his  superintend- 
ence. In  all  extensive  auction  sales,  a  clerk  is  indispensablj 
necessary,  and  the  employment  of  one  is  safest  for  both  vendor 
and  vendee.  Great  inconvenience  would  be  experienced,  and 
much  mischief  done,  if  we  were  to  decide,  that  a  memorandum 
signed  by  the  auctioneer's  clerk,  was  not  as  complete  a  compli* 
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ance  with  the  Btatate,  as  the  signatiire  by  the  anotioneer  him- 
self. 

The  remaining  question  is,  whether  the  memorandam  of  the 
Bale,  made  as  it  was  by  the  lawfully  authorized  agent  of  the 
purchaser,  be  a  sufficient  memorandum  or  note  of  the  contract 
for  the  sale  of  the  land  in  the  bill  mentioned,  to  charge  the  de« 
fendant,  and  to  entitle  the  plaintiff  to  a  specific  execution  of 
the  contract.  The  cases  of  Hinde  y .  WkUehouse^  and  Kenworthy 
T.  Schofidd^  were  relied  on  to  show,  that  when  such  memoran* 
dum  is  made,  the  terms  or  conditions  of  the  sale  should  either 
be  embraced  therein,  or  that  the  written  or  printed  paper  which 
contains  the  conditions  of  sale,  should  be  annexed  to  the  paper 
on  which  the  memorandum  is  made,  and  before  it  is  made,  or 
be  referred  to  by  it.  I  admit  that  those  cases  are  very  strong 
to  that  effect;  yet  I  do  not  think  they  should  govern  this  case. 
I  am  of  opinion,  that  the  memorandum  before  us  does  contain 
the  terms  or  conditions  of  the  sale.  Take  the  memorandum  by 
itself,  without  referring  to  the  parol  evidence,  and  eveiy  one 
would  understand,  that  Smith  did  purchase  the  Fox  tract  of 
land,  for  four  dollars  and  ten  cents  per  acre,  payable  in  ready 
money.  The  terms  of  the  sale,  then,  are  expressed  in  the  writ- 
ing. The  defendant  bound  himself  to  pay  in  cash.  If  it  is  al- 
leged, that  the  memorandum  does  not  contain  the  true  terms, 
I  admit  it.  But  the  mistake  or  falsehood  in  the  memorandum 
does  not  invalidate  the  contract  under  the  statute  of  frauds  and 
perjuries.  The  statute  is  complied  with.  If  the  vendor  had 
claimed  a  specific  performance  of  this  contract  for  cash,  equity 
would  have  relieved  the  vendee,  not  because  the  statute  was 
not  complied  with,  but  because  of  the  mistake  as  to  the  terms, 
or  the  fraud  of  the  vendor  in  stating  false  terms;  and  it  would 
allow  the  vendee  to  give  parol  evidence  of  that  mistake  or  false- 
hood. There  is,  however,  no  necessity  for  such  relief  here,  be- 
cause the  vendor  has  in  his  bill  honestly  stated  the  true  terms, 
and  they  are  more  favorable  to  the  vendee  than  those  contained 
in  the  memonindum.  He  can  not  complain  of  the  mistake,  as 
it  is  rectified  by  the  plaintiff  in  his  bill,  and  there  is  no  ground 
to  charge  the  plaintiff  with  fraud.  I  think  the  decree  should 
be  affirmed. 

Cabb,  J.  Two  questions  were  raised  and  well  discussed,  in 
this  case:  1.  Was  there  a  signing  within  the  statute  of  frauds f 
2.  Was  the  contract  so  certain  in  its  terms  as  to  authorize  a 
specific  execution  ?    Upon  the  first  question  we  were  referred 

"  1.  7BMt66&  a.  9Bini.ltGlMi.940. 
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to  the  case  of  Brent  y.  Oreen^  where  a  deputy  sheiiflfy  acting  for 
the  high  sheriff,  under  our  ioBolyent  law,  sold  at  auction 
the  interest  of  an  insolvent  debtor  in  a  tract  of  land  contained 
in  his  schedule  and  when  the  land  was  knocked  down  to  the 
purchaser,  he  wrote  on  the  schedule  the  price  of  the  land,  and 
the  purchaser's  name:  and  we  decided,  on  a  full  discussion, 
and  reference  to  all  the  authorities,  that  this  was  a  sufficient 
signing  of  a  memorandum  in  writing  under  the  statute,  to  bind 
the  purchaser.  That  case  is  exactly  in  point  to  this,  as  to  the 
signing;  for  here,  there  was  a  sale  at  public  auction,  of  many 
such  articles  of  property  as  are  for  sale  when  a  form  is  broken  up, 
and  the  land  itself  was  also  sold.  The  sales  were  conducted 
by  Knox,  the  agent  of  Jones.  A  regular  account  of  sales  was 
kept  by  the  clerk,  who  set  down  the  sale  of  the  land,  the  price, 
and  the  name  of  the  purchaser.  Here,  then,  is  the  name  of 
the  purchaser  set  to  a  memorandum  in  writing,  stating  that  he 
had  bought  the  Fox  tract  of  land  at  four  dollars  and  ten  cents 
per  acre;  and  his  name  thus  signed  by  the  auctioneer. 

I  shall  not  go  over  again  here,  the  numerous  cases  which 
settle  the  question  that  the  autioneer  is  an  agent  for  the  vendee 
authorized  to  sign  his  name;  but  I  will  just  repeat  what  is  so 
briefly  and  strongly  said  by  Mansfield,  C.  J.,  in  Emmeraon  v. 
Beelis^  2  Taunt.  46.  ''By  what  authority  does  he  (the  auction- 
neer)  write  down  the  purchaser's  name  ?  By  the  authority  of 
the  purchaser.  These  persons  bid ,  and  announce  their  biddings 
loudly  and  particularly  enough  to  be  heard  by  the  auctioneer. 
For  what  purpose  do  they  do  this?  That  he  may  write  down 
their  names  opposite  to  the  lots;  therefore,  he  writes  the  name 
by  authority  of  the  purchaser,  and  he  is  an  agent  for  the  par- 
chaser;  and  it  does  seem,  therefore,  that  this  is  a  contract^ 
signed  by  an  agent  for  the  purchaser,  and  consequently  bind- 
ing." It  was  objected,  that  the  name  was  not  written  by  the 
hand  of  the  agent  but  of  his  clerk.  The  cases  consider  this  as 
making  no  difference,  the  clerk  acting  immediately  under  the 
eye  of  his  principal.  In  While  v.  Frodor*  Mansfield,  C.  J., 
answers  an  objection  of  this  kind  thus:  *^  If  an  agent  has  cut 
his  finger  so  that  he  can  not  write,  and  says  to  another,  *  write 
down  my  name/  will  not  that  signature  bind  the  principal  ?  " 

The  second  question  is,  whether  the  memorandum  has  suffi- 
cient certainty  to  authorize  its  specific  execution.  The  two  cases 
above  cited  say,  that  entering  the  name  of  the  buyer  in  the 
auctioneer's  book,  is  just  the  same  thing  as  if  the  buyer  had 

1.  6  Leigh,  16.  2.  4  Taimt.  2U. 
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written  his  own  name.  Suppose,  then,  we  throw  this  agree* 
ment  into  the  form  it  would  have  assumed,  if  written  by  Smith 
himself:  **  Memorandum,  that  I,  J.  Smith,  have  bought  of  W. 
Enox,  agent  for  W.  Jones,  the  Fox  tract  of  land,  at  four  dol- 
lars and  ten  cents  per  acre.  (Signed)  J.  Smith."  It  will  be 
seen,  that  there  is  not  a  single  term  here,  which  is  not 
stated  in  the  heading  of  the  account  of  sales,  and  the  entry 
of  the  sale  of  the  laod.  Now,  to  mj  mind,  this  presents  an 
agreement  sufficiently  certain  for  specific  execution.  The  thing 
bought  and  sold,  the  terms  of  sale,  and  the  buyer,  are  dis- 
tinctly set  forth.  It  is  objected,  that  we  are  not  told  whether 
it  is  a  sale  for  cash  or  credit.  I  question  much,  whether  this 
objection  would  have  occurred,  even  to  the  acute  mind 
of  the  counsel,  if  the  bill  had  not  stated  that  the  terms 
in  the  advertisement  were  twelve  months'  credit.  But 
this  statement  is  not  supported;  we  see  nothing  of  the  adver- 
tisement; it  is  in  no  way  made  part  of  the  case.  Whether  to 
supply  it  by  parol  proof  would  have  been  permitted,  is  a  ques- 
tion which  does  not  arise,  as  no  such  attempt  was  made.  Tak- 
ing the  memorandum  on  its  face,  it  presents  no  such  uncer- 
tainty. There  being  no  time  limited  either  for  paying  the  price 
or  executing  the  deed,  the  conclusion  is,  that  either  party  may 
presently  insist  on  carrying  the  contract  into  execution.  The 
vendee  might  tender  his  money  and  demand  a  deed,  or  the 
vendor  tender  his  deed  and  demand  the  money,  without  delay. 
It  will  be  remembered,  that  this  is  not  an  objection  that  the 
aUegaia  and  probata  do  not  agree;  that  the  plaintiff  has  not 
properly  described  the  agreement;  but  that  the  agreement  it- 
self, as  it  actually  exists,  is  not  sufficiently  certain  to  take  the 
case  out  of  the  statute  of  frauds.*  If  we  look  at  the  many 
English  cases  which  have  been  decided  on  this  point,  I  think 
we  shall  find  few  with  more  certainty,  many  with  less,  that  have 
been  supported  by  the  courts:  in  my  opinion,  Emmerson  v. 
Eeelis  and  White  v.  Proctor  have  not  more.  If  we  look  into 
our  own  cases,  we  find  several  with  less  certainty  than  this, 
specifically  executed.  I  shall  only  refer  to  Johnson  v.  Bonald^% 
AdmW 

Cabell  and  Bbookb,  JJ.,  concurred.     Decree  affirmed. 

Absent,  Tugkxb,  P.  

Statute  ov  Fbauds— Mzhorakdum  by  Auotionxkb. — ^An  aaotioneer  ia 

making  sales  of  property  acts  as  the  agent  of  the  purchaser  as  well  as  of  the 

■ —  -  —  -  -  -  ■  ■ 

1.  4  Mlinf .  77. 


502  TuBNEB  V.  Davis.  jTij^inia, 

owner  of  the  property,  and  an  entry  by  him  in  the  auction  book  of  the  name 
of  the  bidder,  and  the  amount  bid,  is  a  snfiloient  memorandum  to  take  the 
■ale  out  of  the  statute  of  frauds:  Singstack  t.  Harding,  7  Am.  T>eo.  069; 
Davia  y,  Sobertson,  12  Id.  611;  Meadows  v.  Afeadoufa^  15  Id.  645. 

Mbmobandum  of  Sale  at  Auction.— As  to  the  terms  of  such  memo* 
randum,  the  time  when  it  must  be  signed,  and  by  whom,  see  the  note  to 
Davis  y,  BoweU,  13  Am.  Dec.  398. 

NoTB  OR  Mbmoranbitm  of  a  Gontbact,  required  by  the  statute  of  frauds, 
need  not  give  all  its  details,  but  must  express  its  substance  with  reaaonaUo 
certainty,  either  directly,  or  by  reference  to  some  other  instrument,  record, 
or  other  matter,  by  which  such  certainty  is  attainable:  Atwood  v.  Cobb,  26 
Am.  Dec  657. 

Certajstz  in  Contilagt  Hbqoisxts  fos  Sfbgifio  Pebiobiiancr. — ^This 
subject  is  considered  at  length  in  the  note  to  Atwood  v.  Cobb,  26  Am.  Dec. 
661. 


TURNEB   V.    DaVIB  ET  AL, 

[7  LnoH,  237.] 
JuDOXENT  AT  Law — RELIEF  AOAINST  IN  Equitt. — ^WhcTe,  in  a  prooeeding 
by  one  person  against  another  to  recover  money  which  he  alleged  he 
paid  as  the  surety  for  the  latter,  it  was  determined  that  both  were 
principals,  and  judgment  was  rendered  in  favor  of  the  plaintiff  for  a 
moiety  of  the  sum  paid,  the  defendant,  having  made  no  defense,  can  not 
come  into  equity  and  obtain  any  relief,  although  he  shows  that  he  was 
the  surety,  and  the  plaintiff  in  the  action  at  law  the  principal,  unless  ho 
alleges  and  proves  sufficient  reasons  for  his  failure  to  defend  at  law. 


Bill  filed  by  Davis  and  Ferguson  against  Turner  and  bis 
signees  for  relief  against  a  judgment  at  law  recovered  by  the 
latter  against  Ferguson.  Davis  beld  the  bond  of  one  Jobnaon, 
in  which  Turner  was  partly  interested,  and  which  was  sold  by 
them  to  Nicholls,  both  joining  in  the  assignment,  but  the  con- 
sideration therefor  was  paid  to  Turner.  An  action  brought 
upon  the  bond  was  defeated,  the  obligor,  Johnson,  showing  it 
to  have  been  founded  on  a  gaming  consideration.  Nicholls 
thereupon  brought  an  action  against  Davis  and  Turner  upon 
their  assignment,  and  recovered  judgment,  which  the  latter 
paid,  and  then  moved  for  judgment  against  Davis  for  the  money 
so  paid,  claiming  to  be  the  latter's  surety,  and  after  sereral 
continuances,  the  court,  considering  Davis  and  Turner  jointly 
liable,  gave  the  latter  judgment  for  one  half  the  sum  paid. 
Upon  this  judgment  Davis  was  taken  in  custody  upon  a  ca.  sa.» 
and  Ferguson,  to  obtain  bis  release,  executed  his  bond  to  Tur^ 
ner,  which  was  assigned  by  him  to  the  other  defendants  in  the 
present  action,  who  brought  suit  on  it  and  recovered  judgment. 
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TThe  bill  set  forth  the  above  facts,  and  also  showed  that  Tamer 
had  received  the  whole  consideration  paid  by  NichoUs  for  the 
assignment  of  Johnson's  bond.  It  was  also  alleged  that  the 
judgment  recovered  by  Tarner  against  Davis  was  in  conse- 
quence of  the  absence  of  Nicholls  from  the  state,  by  whom  it 
oould  have  been  proved  that  Turner  received  the  whole  consid- 
eration for  the  assignment  of  the  Johnson  bond.  The  answer 
of  Turner  denied  all  the  material  allegations  of  the  bill,  and 
that  of  the  assignees  denied  all  notice  of  plaintiff's  equities. 
All  the  allegations  of  the  bill  were  proved,  except  that  it  did  not 
appear  that  Nicholls  was  absent  from  the  state  at  the  time  Tur- 
ner recovered  his  judgment  against  Davis.  Upon  the  trial  the 
temporary  injunction  granted  was  perpetuated,  and  a  decree 
entered  by  which  Turner  was  made  responsible  to  his  assignees 
for  the  judgment  recovered  against  Ferguson.   Turner  appealed. 

Johnson,  for  the  appellant. 

No  counsel  contra. 

Tdoxeb,  p.  It  is  the  settled  rule  of  this  court,  that  where  a 
party  has  been  grossly  inattentive  and  negligent  of  his  defense 
at  law,  he  shall  have  no  relief  in  equity.  Here  it  appears,  that 
Turner's  motion  against  Davis  was  first  continued  at  the  de- 
fendant's costs;  so  that  he  appeared  to  defend  himself  upon  the 
motion;  and  it  was  continued,  from  month  to  month,  for  several 
successive  terms  afterwards.  At  length  judgment  was  rendered 
against  him,  because,  as  "he  supposed,"  Nicholls  was  not  pres- 
ent to  testify.  If  he  had  cause  for  continuance  for  Nicholls' 
testimony,  he  ought  to  have  applied  for  a  continuance,  and  if 
it  was  refused,  taken  an  exception.  This  he  did  not  do;  and 
then  he  comes  into  equity,  alleging  Nicholls'  absence  from  the 
country  at  the  time  of  the  trial;  but  he  does  not  prove  it, 
though  Nicholls  himself  was  examined.  It  is  impossible,  with- 
out an  entire  overthrow  of  established  rules,  to  sustain  the  bill 
in  such  a  case.  This  I  should  much  regret,  as  there  seems 
every  reason  to  suppose  that  Turner  received  the  whole 
money  from  Nicholls,  but  that  it  is  manifest  to  me  that  while 
Davis  held  out  the  threat  of  contesting  Turner's  right  of  re- 
covery, he  was  willing  enough  to  avail  himself  of  the  arrange- 
ment made  by  Ferguson,  by  quitting  the  close  custody  in  which 
he  was.  If  he  can  be  considered  as  assenting  to  the  arrange- 
ment, then  the  case  is  one  of  compromise  and  adjustment  of  a 
subsisting  dispute,  and  so  ought  to  terminate  the  contest.  If 
he  did  not  assent,  then  Ferguson  has  intervened  of  his  own  ao- 
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cord,  and  has,  for  the  consideration  of  his  bond,  obtained  the 
discharge  of  Turner's  debtor,  with  full  knowledge  of  the  debt- 
or's denial  of  the  debt.  In  this  aspect  of  the  case,  he  must  be 
held  responsible,  whether  he  can  have  recourse  to  Davis  or  noi. 
His  res^nsibilitj  is  independent  of  Dayis'.  The  consideration 
of  his  bond  is  the  release  of  Davis  from  custody,  not  the  debt 
due  from  Davis;  and,  accordingly,  we  find  he  gave  the  assur- 
ance at  the  time  that  he  would  pay  whether  Davis  did  or  not. 

The  other  judges  concurred. 
Decree  reversed,  and  bill  dismissed. 

Absent,  Cabell,  J.  _«. 

Belikf  in  Eqihty  against  Judomxnt  at  Law.— Ab  to  the  power  of  equity 
to  relieve  against  a  judgment  at  law,  and  the  gnranda  apon  ^diich  rach 
lief  is  granted,  see  the  note  to  Oliver  v.  PrttPf  19  Am.  Dea  003.  See 
McGlvre  v.  Miller,  21  Id.  522;  Armgworthy  v.  Cheshirt,  24  Id.  273;  and 
Haughy  v.  Strang,  27  Id.  648. 


Ghapline  v.  Oyebseebs  of  the  Poob,  eio. 

[7  Lbiob.  281.] 

OvBBSSEBS  OF  THE  PooB  ASB  A  CoBPORATB  fioDT  who  may  sneand  be 

they  may  maintain  a  motion  against  a  predecessor  in  office  for  moneyt 
officially  received  by  him  and  onacconnted  for;  and  they  may  sabmit 
such  claim  to  arbitration. 

Where,  Penduto  such  a  Motion,  the  Plaintiffs'  Tebm  of  Offiox 
piBES,  their  motion  does  not  abate,  but  they  may  proceed  and 
it,  being  themselves  acconntable  to  their  saooessors  for  the  money  reoov- 
ered. 

Where  a  Matieb  of  Law  is  Refebked  to  arbitration,  the  partiei  mmi 
abide  by  the  decision  of  referees,  although  erroneons. 

Motion  made  in  tbe  county  court  for  Obio  county,  by  the 
overseers  of  tbe  poor  for  tbe  year  1827,  against  Ghapline,  who 
had  been  such  overseer  for  the  years  1823,  1824,  and  1825,  for 
moneys  officially  received  by  him  and  unaccounted  for.  Ohap- 
line produced  in  defense  his  accounts,  which  had  been  settled 
by  commissioners  appointed  by  the  county  court,  and  claimed 
that  they  were  conclusive  as  to  the  amount  he  should  account 
for,  and  also  insisted  that  they  were  not  entitled  to  recover^ 
because  it  did  not  appear  that  they  were  duly  elected  and  ap- 
pointed overseers  of  the  poor.  The  objection  was  sustained 
and  the  motion  dismissed.  On  appeal  to  the  circuit  court,  the 
judgment  of  dismissal  was  reversed  and  the  cause  remanded 
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for  further  proceedings.  On  the  second  hearing,  defendant 
objected  that  there  had  been  no  appropriation  of  the  moneys  in 
his  hands  to  the  plaintiff,  and  that  they  could  not,  for  that  rea* 
son,  maintain  their  motion.  This  objection  was  overruled,  and 
the  matters  in  dispute  were  submitted  to  arbitration,  and  an 
award  was  made  against  defendant  for  one  thousand  and 
twenty-six  dollars.  Judgment  was  demanded  npon  the  award, 
which  was  opposed  by  defendant,  because  the  plaintiffs  were 
not  then  oi^rseers  of  the  poor,  their  term  of  office  having  ex- 
pired, and  their  successors  having  been  regularly  elected  and 
appointed,  and  he  moved  that  the  plaintiffs'  motion  abate. 
This  objection  and  motion  were  both  overruled  and  judgment 
entered  on  the  award.  On  appeal  to  the  circuit  court  this 
judgment  was  affirmed,  and  ChapUne  appealed  to  this  court. 

OampbeU^  for  the  appellant. 

Johnson^  for  the  appellees. 

By  Court,  Tucker,  P.  The  iirst  point  to  be  established  in  this 
case  is,  the  character  of  the  overseers  of  the  poor.  By  the  act  of 
May,  1780,  c.  22;  10  Hen.  Stat,  at  Large,  288,  289,  the  overseers 
of  the  poor  were  commanded  to  be  elected,  and  were  declared 
to  be  a  body  politic  and  corporate,  to  sue  and  be  sued,  and 
were  invested  with  the  powers  and  duties  of  former  church- 
wardens and  vestries.  This  character  they  still  retain.  Next 
if  we  advert  to  the  law  as  to  churchwardens,  we  find  that  they 
are  a  qaasi  corporation,  with  power  to  sue  and  be  sued :  1  Bl. 
Com.  394;  and  that  succeeding  churchwardens  may  bring  an 
action  of  account  against  their  predecessors  at  common  law:  1 
Bac.  Abr.,  Churchwardens,  E,  604.  Moreover,  though  church- 
wardens can  not  commence  a  suit  in  their  own  names  after 
their  year  is  out,  yet  if  a  suit  was  begun  within  their  year, 
they  might  proceed  with  it  after  their  year  was  out,  "  it  being 
ex  neceagiUUe  to  prevent  people  from  delays  in  order  to  wear 
out  the  year:**  Dent  v.  Prudence^  2  Str.  852.  Thus  an  an- 
swer is  at  once  afforded  to  most  of  the  questions  in  this  case. 
The  overseers  of  the  poor  can  sue  their  predecessors;  and  the 
statute  gives  them  the  summary  remedy  by  motion.  The  pro- 
ceeding does  not  abate  by  the  expiration  of  their  office,  but  may 
go  on  in  their  names  to  a  recovery,  tor  the  amount  of  which 
they  in  turn  will  be  accountable  to  their  successors.  Being  a 
corporation  capable  to  sue,  they  moreover  have  power  to  sub- 
mit to  arbitration;  for  it  in  a  general  principle,  that  whoever 
can  contract  can  submit;  and,  indeed,  in  general,  whoever  can 
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Bue  is  entitled  to  submit,  except  those  who  can  not  contract 
As  to  the  errors  in  judgment  of  the  arbitrators,  I  perceive  none 
upon  the  face  of  the  award;  and  even  if  there  were  any,  it  is 
well  established,  that  where  a  matter  of  law  is  referred,  the 
parties  must  abide  by  the  decision  though  erroneous:  Smiih  v. 
SmUh,  4  Band.  95;  6  Yes.  282;^  9  Id.  364.*  And  as  to  the  facts, 
the  court  by  the  reference  is  divested  of  all  judgment  as  to 
them :  Per  Lord  Commissioner  Eyre  in  Dick  v.  MiUigan^  2  Tea. 
jun.  24. 
Judgment  affirmed. 

Absent,  Cabell,  J.  

AwABD. — ^The  grooncU  upon  which  an  award  may  be  impeached  and  Ml 
ande,  are  stated  and  conridered  at  length,  in  the  note  to  Jocelyn  v.  Dotrnd^ 
14  Am.  Dec.  754.  Where  a  mistake  of  law  or  fact  is  apparent  npofi  the  fao^ 
of  the  award,  it  will  be  a  good  ground  for  setting  it  aside:  Id.  See  HadU  v. 
Staie^  14  Id.  259;  McCalmarU  v.  Whitaker,  23  Id.  102;  Bun^paas  t.  WM^  29 
Id.  274,  277,  note. 


Gbomwell  v.  Tatb's  Ex'b. 

rTLiiaB,801.] 

Wbsbs  a  Wbtfien  CoirTRACT  HAS  A  ScBOLL  simezed  thereto,  opposite  the 
signature,  and  the  word  seal  is  written  in  the  scroll,  but  in  the  body  of 
the  instrument  there  is  no  recognition  of  the  scroll  as  a  seal,  it  is  a  sim- 
ple contract  and  not  a  deed. 

Debt  in  the  circuit  court  of  Jefferson,  by  Tate's  exeoutorg 
against  Cromwell,  upon  an  instrument  in  writing,  alleged  in  the 
declaration  to  be  due  by  bond  sealed  with  Cromwell's  seal. 
Plea,  payment.  Profert  was  made  of  the  bond,  which  was  as 
follows:  "  On  demand,  I  obligate  myself,  my  heirs,  etc.,  to  pay 
unto  W.  Tate,  guardian  of  J.  Strother,  one  hundred  and  one 
dollars,  with  interest  from  the  first  December,  1808.  As- 
sumpsit for  Pendleton.  Stephen  Cromwell.  Seal."  At  the 
trial,  this  instrument  was  offered  in  evidence  by  plaintiff,  and  re- 
ceived by  the  court,  against  defendant's  objection  that  the  in- 
strument in  the  declaration  was  declared  on  as  deed  sealed  by 
the  defendant,  and  the  paper  offered  in  evidence  did  not  appear 
from  anything  in  the  body  thereof  to  be  a  sealed  instrument,  or 
BO  intended  to  be.  The  word  '* seal"  was  written  in  the  scroll 
after  Cromwell's  signature.  Verdict  and  judgment  for  plaintiiL 
Defendant  appealed. 

1.  Okxngr.  Ohimg,  S.  Ymmgf,  Watttr, 
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Faulkner,  for  the  appellant. 
Johnson,  contra, 

TuGKEB,  P.  In  this  caBe,  the  qaestion  is  distinctly  presented, 
>HFhether  a  scroll  must  be  recognized  as  a  seal  in  the  body  of  the 
instmment  in  order  to  constitnte  it  a  deed.  At  common  law, 
and  in  early  times,  I  have  little  doubt  that  a  seal  meant  an  im- 
pression made  on  wax,  or  other  thing  which  would  receive  and 
retain  an  impression;  for  seals  were  introduced  by  the  Nor- 
mans, it  is  said,  and  used  in  fact  as  a  signature,  at  a  time  when 
each  man  had  his  signet,  and  a  certain  coat  of  arms  or  engrav- 
ing upon  it  designated  the  individual:  3  Bac.  Abr.  164.  Lord 
Coke  says,  a  seal  is  wax  with  an  impression.  When  this  was 
the  case,  the  question  of  seal  or  no  seal,  deed  or  no  deed,  was 
matter  to  be  decided  by  inspection.  And,  accordingly,  he  who 
declared  upon  a  deed  made  profert  of  it,  that  the  court  might 
see  that  it  was  a  good  deed;  and,  in  like  manner,  he  who 
pleaded  a  deed  made  profert  of  it  in  his  plea,  with  the  same 
view:  6  Bac.  Abr.  432;  6  Co.  36;  10  Id.  92  b.  The  inspection 
was  sufScient  to  establish  whether  the  instrument  was  a  deed; 
but  even  when  that  appeared,  the  question  next  presented  was, 
whether  it  was  or  was  not  the  deed  of  the  party  sought  to  be 
charged.  If  not,  he  denied  it  by  the  plea  of  non  est  factum^ 
and  that  plea  was  tried  of  necessity  upon  proofs  dehors  the 
deed.  In  process  of  time,  other  materials  than  wax  were  used; 
but  the  impression  seems  still  to  have  been  considered  as  im- 
portant, and  its  existence  was  still  to  be  tried  by  inspection. 
But,  at  length,  among  us  at  least,  a  scroll  seems  to  have  been 
habitually  used  as  a  seal,  even  anterior  to  our  statute  on  the 
subject,  and  was  accordingly  recognized  as  such  in  the  cases 
of  Jones  V.  Logwood,  1  Wash.  42,  and  Bairdy,  Blaigrove,  Id.  170. 
Still,  however,  the  question  of  seal  or  no  seal,  deed  or  no  deed, 
was  properly  to  be  tried  by  the  court  upon  inspection.  If  the 
defendant  denied  that  the  instrument  declared  on  was  a  deed, 
he  might  crave  oyer  and  demur;  and  then  the  question  was 
directly  submitted  to  the  court.  If  the  plaintiff  declares  upon 
a  deed,  and  upon  the  trial,  the  defendant  objects  for  variance 
that  the  paper  produced  is  no  deed,  tbe  court  decides  the  ques- 
tion by  inspection.  The  existence  or  non-existence  of  tbe  seal 
is  to  be  ascertained  by  an  appeal  to  the  senses;  and  where  that 
is  the  case,  the  judges  of  the  court  shall,  upon  the  testimony  of 
their  own  senses,  decide  the  point  in  dispute:  3  Bl.  Com.  331;  6 
Bac.  Abr.  631.    Hence  we  find  Mr.  Marshall,  in  the  case  of 
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Baird  v.  Bhiigrove^  asserting  that  the  fact  of  the  instrument 
being  sealed  was  to  be  decided  by  the  court.  In  this,  I  think 
he  was  clearly  right,  although,  upon  the  plea  of  non  estfactumy 
the  fact  of  seal  or  no  seal  might  also  be  tried  by  the  jury. 

Whether  the  instrument  however  was  sealed  or  not,  did  not,  at 
common  law,  it  seems,  depend  at  all  upon  the  recognition  of 
the  seal  in  the  body  of  the  deed.  For  the  clause  in  cujus  m 
testimonium^  including  the  allegation  that  the  instrument  was 
sealed  by  the  parties,  was  not  at  common  law  deemed  essential 
to  the  validity  of  the  deed,  or  the  proof  of  the  sealing:  8  Bao. 
Abr.  163;  Shep.  Touch.  55;  2  Oo.  6  a.  The  existence  of  the 
seal  was  proved  by  itself,  and  whether  it  was  the  seal  of  the 
party  or  not,  was  to  be  established  by  witnesses,  and  tried  by  the 
jury  on  the  plea  of  non  est  factum.  Indeed,  when  the  deed  was 
not  signed,  as  was  common  in  early  times,  the  clause  of  reoog^ 
nition  could  be  of  no  importance,  since  the  fact  of  sealing  was 
necessary  to  be  proved,  in  order  first  to  establish  the  recogni- 
tion, and  when  the  fact  of  sealing  was  once  proved,  the  recog- 
nition was  no  longer  of  any  importance.  Proceeding  then  upon 
common  law  principles,  and  untrammeled  by  former  deciaiona 
of  our  courts,  I  should  say,  that  an  instrument  to  which  a  scroll 
was  afSxed,  was  a  deed,  whether  the  scroll  was  recognized  as  a 
seal  in  the  body  of  the  instrument  or  not;  and  that  the  defend- 
ant must  plead  non  est  factum  if  he  denies  the  scroll  to  be  his. 
To  the  same  conclusion  I  should  come  in  construing  our  statute, 
since  it  must  be  considered  as  having  been  enacted  in  reference 
to  common  law  doctrines.  But  the  decisions  of  our  courts  have 
been  too  frequent  the  other  way,  to  justify  a  departure  from 
them  now.  In  Baird  v.  Blaigrove^  more  than  forty-two  years 
ago,  the  recognition  of  the  scroll  as  a  seal  in  the  body  of  the 
instrument,  seems  to  have  been  considered  as  necessary. 
This  too  appears  to  me  to  be  the  case  in  Austin  v.  WkUlodk* 
Anderson  v.  Bullock*  and  Peasley  v.  Boatwright.*  And  the 
same  opinion,  I  understand,  was  held  by  this  court  in  the  case 
of  TurberviUe  v.  Bernard.^ 

The  impression  that  such  is  now  the  law,  is  very  general.  To 
reverse  the  course  of  the  court,  and  to  declare  those  instru- 
ments to  be  deeds  which  have  a  scroll  affixed  without  recogni- 
tion in  the  body  of  the  instrument,  would  be  veiy  mischievous. 
It  might  give  rise  to  many  writs  of  error,  affect  the  decision  of 
many  suits  now  depending  and  prosecuted  upon  the  faith  of 

1.  1  Wash.  170.  a .  1  Himf .  4S7;  S.  0.,  4  Am.  Deo.  6So!  " 

S.  4Himf.442.  4.  2Leigh,  IM.  6.  7  Leick, 809^ nol*. 
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fonner  adjudications,  and  might  moreover  produce  devastaviU 
in  the  case  of  executors,  who  have  treated  as  simple  contracts, 
instruments  that  fall  within  that  description  according  to  the 
principles  of  the  cases  heretofore  decided.  I  can  not  therefore 
consent  to  overrule  them,  nor  do  I  think  it  desirable  to  restore 
the  common  law  doctrine.  The  omission  of  the  clause  in  cuju» 
rei  testimonium  admits,  I  think,  of  gross  abases.  They  are 
alluded  to  by  Judge  Tucker  in  his  opinion  in  the  case  of  Atiatin 
T.  WMUock.  The  facility  with  which  a  seal  of  wax  or  a  scroll 
may  be  fraudulently  affixed  to  the  name  of  the  party,  and  the 
character  of  the  instrument  thereby  entirely  changed,  affords 
an  unanswerable  argument  in  favor  of  requiring  the  recognition 
of  the  seal  in  the  body  of  the  instrument.  As  the  addition  of 
the  seal  may  create  a  lien  on  the  realty;  as  it  operates  an  es- 
toppel, and  concludes  the  party  from  denying  the  consideration 
or  questioning  the  facts  set  forth  in  the  instrument;  as  it 
elevates  the  contract  to  the  dignity  of  a  specialty  in  the  distri- 
bution of  assets;  as  it  excludes  the  protection  of  the  act  of 
limitations;  as  it  is  so  easy  to  add  a  seal  fraudulently,  without  r 
risk  of  detection;  and  as  the  proof  of  handwriting,  in  the; 
absence  of  subscribing  witnesses,  is  considered  sufficient  proof , 
of  sealing  and  delivery,  I  think  it  wise  to  require  a  recogoition 
of  the  seal  by  the  instrument  itself,  instead  of  trusting  the 
proof  of  so  important  a  fact  to  the  slippery  memory  of  wit- 
nesses. Constituting,  as  the  fact  of  sealing  does,  a  part  of  the 
very  contract  itself,  creating  by  its  annexation  to  the  signature, 
stipulations  and  terms  which,  without  it,  would  not  arise  out 
of  its  language,  there  is  every  motive  for  requiring  that  the 
recognition  of  it  should  be  found  in  that  writing,  which  con- 
tains all  the  other  terms  and  stipulations  between  the  parties  to 
the  contract.  Thus,  it  is  conceded  that  heirs  are  not  bound, 
unless  named  in  the  instrument;  and  even  though  named,  they 
are  not  bound  unless  there  be  a  seal.  If,  then,  the  obligation 
upon  them  must  be  set  forth  in  the  written  stipulations  of  the 
instrument  itself,  it  would  seem  to  follow  that  everything  which 
is  an  essential  to  the  completion  of  that  obligation  must  be  there 
set  forth;  and  as  sealing  is  an  essential,  the  sealing  should  be 
set  forth,  or  recognized  in  the  body  of  the  instrument.  It  is, 
indeed,  contrary  to  the  analogies  and  principles  of  the  law,  that 
an  essential  term  or  stipulation  of  a  written  contract  should  be 
made  to  depend  wholly  upon  testimony  dehors  the  instrument 
Upon  the  whole,  therefore,  I  think  it  is  no  subject  of  regret, 
that  the  rule  of  recognition  has  been  established.     I  shall  only 
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add  that  I  do  not  think  the  word  seal,  written  in  the  scroll^ 
amounts  to  the  required  recognition.  The  recognition,  if  re- 
quired at  all,  ought  to  be  express,  and  not  left  to  vague  infer- 
ence; for  otherwise  no  man  could  be  certain  as  to  the  nature  and 
character  of  the  contract  he  holds,  and  no  counsel  could  be 
certain  in  what  manner  it  should  be  treated  when  he  brings 
suit  upon  it. 

The  other  judges  concurred.    Judgment  reversed. 
Absent,  Oabbll,  J. 


Habbis  v.  Gabson. 

[7  LnoH,  082.] 

Whbbe  Laitd  is  T.itAftRn  for  a  certain  and  determinate  period,  the  tmint  if 
not  entitled  to  the  crop  on  the  land  at  the  end  of  the  term. 

Pabol  Evidencx  is  Inadmissible  to  explain  a  written  contract  of  leMO  for 
a  fixed  and  certain  period  by  showing  a  usage  that  an  outgoing  tenant  it 
entitled  to  the  crop  on  the  land  at  the  determination  of  the  leaae. 

AvT  Pbactics  or  Usage,  however  general,  iutroduoed  into  this  country 
since  its  settlement,  and  in  opposition  to  the  common  law,  can  have  no 
force  on  the  ground  of  custom;  because  it  lacks  the  essential  ingredient 
of  a  good  custoxn,  it  is  not  iromemoriaL 

Trespass  brought  by  James  Harris  against  Elijah  Carson  in 
the  county  court  of  Augusta.  Judgment  for  plaintiff,  which 
was  set  aside  bj  the  circuit  court  and  a  new  trial  granted. 
From  the  judgment  of  the  circuit  court  a  supersedeas  was  al- 
lowed by  the  court  of  appeals  on  petition  of  Harris.  The  facta 
are  stated  in  the  opinion. 

B.  O.  Baldwin^  for  the  plaintiff  in  error. 

Peyton^  for  the  defendant  in  error. 

Cabell,  J.  Harris,  the  plaintiff  in  error,  leased  from  Piuxu 
a  tenement  in  the  county  of  Augusta,  for  the  term  of  four  years, 
commencing  on  the  first  of  April,  1825,  and  ending  on  the  first 
of  April,  1829.  There  is  nothing  in  the  lease  purporting  to  give 
to  the  tenant  any  interest  in  the  land,  or  in  the  crops  upon  it, 
after  the  termination  of  the  lease.  On  the  day  on  which  this 
lease  terminated,  the  same  tenement  was  leased  by  Purria  to 
Carson,  the  defendant  in  error,  who  in  the  summer  of  1829  pro- 
ceeded to  cut  and  carry  away  a  part  of  the  crop  of  small  grain 
which  had  been  sown  the  fall  before,  by  the  former  tenant. 
The  main  question  presented  by  the  record  is,  whether  the  off- 
going  or  the  incoming  tenant  was  entitled  to  this  crop.   The  lease 
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in  this  case  haYing  a  fixed  and  certain  period  for  its  termination, 
it  is  clear,  beyond  doubt,  thafc  the  offgoing  tenant  had  no  right, 
at  the  common  law,  to  any  crops  growing  on  the  land,  after  the 
termination  of  the  lease,  although  they  may  have  been  sown 
during  his  possession  of  and  interest  in  the  land;  for  it  was  his 
own  folly  to  sow,  when  he  knew  that  his  interest  would  expire 
before  he  could  reap.  The  crops  are  claimed,  however,  in  this 
case,  on  the  ground  of  a  custom  said  to  prevail  in  the  district 
of  country  in  which  the  land  lies,  that  the  offgoing  tenant  shall 
have  the  way-going  crops.  The  case  of  Wiggle8U)orihv.  Dalliaon, 
Doug.  201,  was  strongly  relied  upon  by  the  counsel  for  the 
plaintiff  in  error,  as  showing  that  a  custom  would,  in  England, 
entitle  the  offgoing  tenant  to  the  way-going  crop,  even  where, 
as  in  this  case,  the  lease  was  by  writing  under  seal,  and  to 
end  at  a  fixed  time.  But  the  ground  on  which  Lord  Mansfield 
himself  placed  that  decision,  shows  that  it  can  have  no  weight  in 
this  country.  He  says:  ''The  custom  of  a  particular  place  may 
rectify  what  otherwise  would  be  imprudence  or  folly.  The  lease 
being  by  deed  does  not  vary  the  case.  The  custom  does  not 
altet  or  contradict  the  agreement  in  the  lease;  it  only  superadds 
a  right  which  is  consequential  to  the  taking."  I  entirely  con- 
cur in  the  correctness  of  this  opinion  as  applied  to  a  case  in 
England.  But  it  is  correct,  not  on  the  ground  of  direct  con* 
tract,  nor  because  the  parties  are  presumed  to  have  contracted 
in  reference  to  the  custom:  it  is  correct,  because  of  the  force  of 
the  custom,  as  such;  for,  in  England,  where  they  have  particu- 
lar customs,  the  custom  of  the  county  in  which  the  land  lies  is 
as  much  the  law  of  that  county  as  the  common  law  is  the  law 
of  the  other  parts  of  the  country  where  they  have  no  such  par- 
ticular custom.  The  particular  custom  prevents  the  application 
of  the  common  law  to  the  county  or  district  in  which  the  cus- 
tom prevails,  by  showing  that  the  common  law,  as  to  this  sub- 
ject, never  had  any  existence  in  that  county  or  district.  For,  a 
custom,  to  be  valid,  must  be  as  old  as  the  common  law;  it  must 
be  immemorial.  And  if  the  particular  custom  be  proved  to  be 
immemorial,  it  necessarily  excludes  the  general  custom,  or  com- 
mon law;  for  two  opposite  and  inconsistent  customs  can  not 
have  immemorially  existed,  in  the  same  place,  and  as  to  the 
same  thing. 

But  the  case  is  widely  different  in  this  country.  Our  an- 
cestors brought  with  them  the  common  law  or  general  customs 
of  England,  but  none  of  the  particular  customs.  The  com- 
mon law  became  the  law  of  our  wliole  state,  and  gave  the  rule 
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to  every  part  of  it;  and  we  have  seen  that,  by  that  law,  the  off- 
going  tenant  was  not  entitled  to  the  way-going  crop.  Any 
practice  or  usage,  however  general,  introduced  into  this  conn- 
try  since  its  settlement,  and  in  opposition  to  the  common  law, 
can  have  no  force  on  the  ground  of  custom — ^because  it  ladbi 
the  essential  ingredient  of  a  good  custom — ^it  is  not  immemorial. 
It  is  clear  that  it  could  not  have  existed  at  any  time,  even  as  a 
recent  custom,  until  after  the  settlement  of  the  country,  and 
after  the  common  law  had  attached  to  every  part  of  it.  And 
nobody  will  contend  that  a  recent  usage  or  practice,  however 
general,  will  change  the  common  law.  Nor  is  the  case  of  the 
plaintiff  in  error  helped  by  the  argument,  that  the  custom,  al- 
though not  obligatory  as  such,  may  nevertheless  be  looked  to 
as  having  been  within  the  contemplation  of  the  parties  at  the 
time  they  contracted,  and  may  therefore  be  regarded  as  an  ex- 
ponent of  the  contract  The  principle  of  explaining  a  written 
instrument  by  parol  testimony,  applies  to  those  cases  only 
where  there  is  some  latent  ambiguity  in  the  written  instrument, 
or  where  its  terms  have  not  a  definite  legal  signification:  Bcwyer 
V.  Martin  etc.,  6  Band.  525.  Here  there  is  no  ambiguity,  no 
uncertainty,  no  doubt  whatever.  It  is  nothing  more  nor  less 
than  a  lease  for  a  period  fixed  and  certain',  when  the  interest 
of  the  tenant  is  to  cease  and  determine.  To  extend  it  beyond 
that  period  by  parol  testimony,  is  contrary  to  received  prin- 
ciples, and  utterly  inadmissible. 

I  am  clearly  of  opinion  that  the  plaintiff  in  error  was  not  en- 
titied  to  the  way-going  crop ;  and  this  point  being  decided  against 
him,  it  is  equally  clear  that  the  county  court  ought  to  have  given 
all  the  instructions  moved  for  by  the  defendant  in  error.  It  may 
seem,  at  first  view,  that  the  third  instruction  is  improper,  as  in- 
terfering with  the  province  of  the  jury  in  deciding  on  the  weight 
of  testimony.  But  I  do  not  think  it  liable  to  that  objection. 
The  court  was  not  called  on  to  say  what  facts  were  proved,  but 
merely  to  say  what  the  law  would  be  on  facts  stated.  I  am  for 
affirming  the  judgment  of  the  circuit  superior  court. 

The    other    judges   concurring,  judgment  of  oircoit  ooori 
affirmed. 
Absent,  Bboosf,  J. 
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RuFPNERS  i;,  Lewis'  Ex'bs. 

[7LXI08,720.] 

ir]a>XB  THB  Statutes  ov  Viboikia,  upon  the  taking  of  the  insolvent  debtor's 

oath,  the  Und  of  the  insolvent  vests  in  the  sheriff  of  the  county  where 

the  land  lies,  without  any  deed  from  the  insolvent;  and  a  deed  from  him 

attempting  to  convey  it  to  the  sheriff  of  another  county  is  inoperative. 

Bjsctment  can  not  be  Maintained  by  a  party  in  his  own  name  who  holds 

only  the  equitable  or  beneficial  title  to  land. 
Whxbs  a  Suit  is  Bbouoht  by  a  person  who  has  taken  the  inso^irent  debtor's 
oath  and  certain  of  his  creditors,  seeking  a  recovery  of  an  undivided  in- 
terest in  certain  land  in  the  adverse  possession  of  certain  of  the  defend- 
ants, a  partition  against  a  co-owner,  and  an  accounting  for  the  rents  sad 
profits,  the  sheriff  in  whom  the  legal  title  to  the  land  is  vested  should  be 
made  a  party;  but  if  he  is  dead,  and  the  necessity  of  making  his  heirs 
parties  is  waived,  this  is  a  sufiicient  excuse  for  not  bringing  them  before 
theoourt. 
Whxsb  the  Feb  is  Conveyed  bt  Deed  to  be  defeated  upon  the  performance 
of  certain  conditions,  a  subsequent  deed  of  the  land  operates  ss  a  con- 
tract and  conveys  only  an  equitable  title. 
Bquitt  will  not  Enfobce  an  equitable  title  purchased  by  a  party,  which  if 
the  legal  title,  would  subject  him  to  the  penalties  of  the  statute  against 
baying  and  selling  a  pretended  title. 
T&is  Hungiple  does  not  Afplt  to  every  purchaser  of  equitable  rights,  as 

where  a  creditor  purchases  his  debtor's  property  to  protect  himself. 
^^OEBE,  in  an  Action  for  the  Rscoveby  of  a  certain  interest  in  a  tract  of 
land,  for  a  partition  and  for  an  accounting  of  the  rents  and  profits,  one 
of  the  plaintiffs  died  after  a  decree  had  been  entered  ascertaining  their 
rights,  partitioning  the  land,  and  directing  a  conveyance  to  be  made, 
the  action  may  be  revived  in  the  name  of  the  deceased  plaintiff's  exec- 
utors, and  not  in  the  name  of  his  heirs,  the  former  being  entitled  to  the 
rents  and  profits. 
Where  One  Tenant  in  Common  holds  the  common  property  to  the  exdusicm 
of  his  co-teuant,  he  is  not  chargeable  with  rents  or  profits  where  none 
have  been  made,  provided  he  has  employed  the  property  in  good  faith 
with  a  view  to  make  it  profitable,  but  has  failed  in  doing  so;  nor  is  he 
chaxgeable  with  speculative  profits  where  the  real  profits  are  susceptible 
of  being  ascertained. 
Wbebe  Tenants  in  Common  have  occupied  the  common  property  to  the  ex- 
clusion of  a  co-tenant,  they  are  entitled,  in  an  accounting  for  the  rents 
and  profits,  not  only  to  a  credit  for  their  expenses  and  services  actually 
^      rendered  in  operations  upon  the  common  property  which  have  made  it 
of  great  value,  but  also  for  expenses,  and  for  labor  and  services  ren- 
dered in  endeavoring  to  make  it  valuable,  thoagh  unsuccessfully,  they 
having  acted  honafde^  and  only  with  a  view  of  increasing  the  value  of 
the  property. 
Whbbb  an  Acoountinq  is  Had  between  tenants  in  common,  the  expendi- 
tures of  each  year  should  be  ofibet  against  the  rents  and  profits  of  that 
year,  and  the  claim  for  improvements  in  any  one  year  should  be  liqui- 
dated in  whole  or  in  part  by  the  rents  and  profits  of  that  or  any  sno* 
needing  year. 
Am.  Dbo.  Vol.  ZZZ— 83 
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On  July  25,  1801,  George  Alderson,  being  indebted  to  Will- 
iam Griffith  in  the  sum  of  one  hundred  and  ninety  pounds 
ten  shillings,  conveyed  to  Edward  Graham  one  moiety  of  a 
tract  of  land  on  Kanawha  river,  on  which  he  resided,  contain- 
ing one  hundred  and  twenty-eight  acres  in  trust,  that  if  such 
indebtedness  should  remain  unpaid  on  June  25,  1805,  then 
Graham  should  sell  one  half  of  said  land,  which  was  to  be 
divided  on  the  day  of  sale  by  three  persons,  to  be  selected  by 
the  parties,  one  by  Graham,  one  by  Alderson,  and  the  two  thus 
chosen  to  select  a  third.    If  the  debt  was  paid  before  the  sale, 
the  deed  was  to  be  void.     This  deed  was  rendered  in  the  court  of 
Kanawha  county  at  the  September  term,  1801.     On  September 
8, 1801,  Alderson  conveyed  to  John  Reynolds  and  Allyn  Prior 
a  particular  part  of  said  land  by  metes  and  bounds.     This  deed 
was  also  recorded  at  the  September  term,  1801.    Alderson,  on 
March  1,  1805,  entered  into  an  agreement  with  David  and 
Joseph  Buffner,  by  which  he  agreed  to  convey  to  them  in  fee 
the  land  upon  which  he  lived,  and  also  an  adjoining  tract. 
Possession  was  to  be  delivered  to  them  immediately  of  all  the 
land,  except  a  certain  field,  which  was  not  to  be  delivered  until 
March,  1806.     The  Buffners  agreed  to  pay  five  hundred  pounds 
for  the  land,  in  installments,  but  nothing  was  to  be  paid  until 
the  deed  of  trust  from  Alderson  to  Griffith  should  be  delivered 
to  them.     This  agreement  was  recorded  at  the  September  term, 
1805.     George  Alderson  died  in  1805.     On  June  22,  1805,  the 
heirs  of  Griffith,  he  having  died,  transferred,  by  an  agreement 
in  writing,  all  benefits  they  might  derive  from  the  deed  of  trust 
of  July  25,  1801,  to  Joseph  Alderson,  who  assigned  such  agree- 
ment to  the  Buffners.    On  October  26,  1805,  Abraham  Baker, 
Silas  Beynolds,  and  Henry  Harman,  having  been  selected  to 
divide  the  lands  as  provided  in  the  deed  of  trust,  divided  it 
into  two  equal  parts,  and  conveyed  one  part  to  Graham,  the 
trustee,  who  sold  it,  under  the  deed  of  trust,  to  the  Buffners. 
The  deed  to  them  by  the  trustee  embraced  that  part  of  the  land 
conveyed  to  Beynolds  and  Prior.    On  June  17,  1813,  Prior,  be- 
ing in  custody  of  the  sheriff,  under  an  execution  at  the  suit  or 
Thomas  Edgar,  took  the  oath  of  insolvency,  and  conveyed  to 
the  sheriff  of  Mason  county  his  real  estate,  which  included  his 
interest  in  a  certain  salt  well  and  works,  and  the  land  adjoining 
on  the  river  Kanawha,  in  Kanawha  county,  then  held  by  the 
Buffners.     The  land  so  conveyed  to  the  sheriff,  as  well  as  the 
interest  in  the  salt  well,  etc.,  was  sold  at  public  sale,  and  pur- 
chased by  Andrew  Lewis  and  Lewis  Summers.     On  September 
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8, 1818,  Sarah  Alderson,  widow  of  Ooorge  Alderson,  released 
to  Reynolds,  Lewis,  and  Snmmers,  her  interest  in  the  land 
conyeyed  to  Beynolds  and  Prior.     Oa  September  20,  1821,  a 
deed  was  executed,  between  Prior  and  wife  and  Summers  of  the 
first  part,  Andrew  Lewis  of  the  second  part,  and  Thomas  Edgar 
of  the  third  part,  reciting  that  Summers  and  Lewis  had,  to- 
gether with  Beynolds,  commenced  a  suit  for  the  recovery  of  the 
land  conyeyed  to  Prior  and  Beynolds,  and  that  the  bill,  as  to 
Lewis  and  Summers,  had  been  dismissed,  because  the  chancellor 
considered  that  the  sheriff  of  Mason  county  had  no  right  to  sell 
and  convey  land  in  Kanawha  county;  that  Prior  and  wife  and 
Summers,  with  the  consent  of  Edgar,  shown  by  his  being  a 
party  to  the  deed,  conveyed  to  Lewis  a  moiety  of  the  tract  of 
land  conveyed  by  George  Alderson  to  Prior  and  Reynolds. 
The  conveyance  was  in  trust  to  Lewis,  authorizing  him  to  sue 
in  his  own  name  or  in  that  of  Prior,  or  both,  to  recover  the  rents 
and  profits  of  said  moiety  from  the  Ruffners,  or  any  other  per- 
son liable  therefor,  and  to  pay:  1.  The  expenses  incurred  in 
the  recovery  thereof;  2.    Edgar's  debt;  8.   To  Summers  and 
Lewis  certain  debts;  4.  To  Lewis  a  certain  other  debt;  and,  5. 
The  balance  to  Prior.    This  deed  was  duly  recorded,  and  in 
pursuance  thereof  a  bill  was  filed  by  Andrew  Lewis,  AUyn  Prior, 
and  Thomas  Edgar,  against  David  and  Joseph  Ruffner,  John 
Reynolds,  and  Edward  Oraham.     The  subpoena  was  issued 
October  6,  1821,  and  the  bill  filed  in  the  following  April.     It 
charged,  that  when  the  agreement  of  March  1, 1805,  was  entered 
into,  the  Ruffners  were  apprised  of  the  claim  of  Prior  and 
Reynolds  under  the  deed  of  September  8,  1801,  and  that  the 
land  conveyed  by  the  deed  was  not  embraced  in  said  agree- 
ment.   That  nevertheless  the  Ruffners  took  possession  of  the 
land  conveyed  to  Prior  and  Reynolds,  and  for  the  purpose  of 
defeating  the  claim  of  Prior  and  Reynolds,  they  colluded  with 
the  executor  of  William  Griffith   and  Joseph  Alderson,  the 
brother  and  executor  of  George  Alderson,  to  obtain  an  assign- 
ment of  the  trust  deed,  instead  of  a  release  thereof,  notwith- 
standing they  retained  the  purchase  money  agreed  by  them  to 
be  paid  to  said  George,  and  were  therefore  at  all  times  in  pos- 
session of  sufficient  funds  of  said  George  to  pay  the  debt  secured 
by  the  trust  deed.    The  plaintiffs  claimed  that  the  trust  deed 
was  extinguished  notwithstanding  the  assignment;  and  that  if 
the  trust  remained  in  force,  the  division  and  sale  of  the  land 
by  the  persons  appointed  in  accordance  with  the  trust  deed 
after  George  Alderson's  death  were  irregular  and  illegal.    The 
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bill  prayed  that  a  moiety  of  the  ten  acres,  the  quantity  con- 
veyed to  Prior  and  Beynolds,  be  decreed  to  Lewis  as  claiming 
under  Prior,  and  that  an  account  be  taken  of  the  rents  and 
profits.  David  Bufifner  demurred  to  the  bill,  because  Prior's 
interest  had  become  vested  in  the  sheriff  of  Kauawha  county 
upon  his  taking  the  oath  of  an  insolvent  debtor,  and  the  sheriff 
had  not  been  made  a  party,  and  because  Andrew  Lewis  had  no 
interest  in  the  land  in  dispute,  because  the  deed  of  September 
20, 1821,  was  void,  being  against  public  policy  and  against  the 
law  prohibiting  the  conveying  or  taking  pretended  titles.  The 
answer  of  David  Buffner  set  forth  that  the  purchase  by  himself 
and  Joseph,  of  March  1,  1805,  was  of  all  the  land  in  Kanawha 
county  that  George  Alderson  lived  on.  That  the  deed  of  trust 
to  Edward  Graham  was  to  be  delivered  to  them  in  order  that 
the  land  might  be  freed  from  all  incumbrances,  and  that  in 
order  that  the  deed  might  be  transferred  to  them,  Joseph  paid 
to  George  Aldersou  three  hundred  and  ten  dollars  to  procure 
the  deed  of  trust,  but  that  the  money  was  not  appropriated  as 
understood,  but  applied  by  George  Alderson  to  other  purposes. 
That  ou  September  21, 1802,  the  land  had  been  still  further  in- 
cumbered by  a  title  bond  executed  by  George  Alderson  to 
Joseph  Alderson  for  two  hundred  pounds,  which  defendants 
David  and  Joseph  purchased  and  satisfied.  That  being  desir- 
ous of  obtaining  the  deed  of  trust,  they  procured  Joseph  Aider- 
son  to  purchase  it  for  them,  which  was  done  and  the  deed  as- 
signed to  them.  That  the  said  payments  were  considered  by 
them  as  amounting  to  the  five  hundred  pounds  agreed  by  them 
to  be  paid  to  George  Alderson.  During  the  pendency  of  the 
suit  Prior  and  Edgar  died,  and  the  suit  was  revived  in  the  names 
of  their  representatives.  The  bill  was  taken  as  confessed,  as  to 
the  defendant  Joseph  upon  an  order  of  publication,  and  as  to 
the  defendants  Graham  and  Beynolds  upon  a  decree  nisi.  It 
was  admitted  that  the  sheriff  of  Kanawha  county  for  1813  was 
dead,  and  the  necessity  of  con  venting  his  heirs  at  law  was 
waived. 

On  November  18,  1829,  the  cause  was  heard  upon  the  bill, 
answer,  and  exhibits,  examination  of  witnesses,  and  the  papers 
and  proceedings  in  the  suit  mentioned  in  the  deed  of  Sep- 
tember 20,  1821.  The  court  determined,  that  Allyn  Prior 
and  those  claiming  under  him  were  entitled  to  a  moiety  of  the 
land  described  in  the  deed  from  George  Alderson  to  Allyn 
J*rior  and  John  Beynolds,  and  directed  that  the  land  be 
divided  into    two   equal    parts   by   commissioners,  and   that 
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thej  assign  one  moiety  to  Lewis,  and  that  an  account  be 
taken  of  the  rents  and  profits  of  the  land  embraced  in  the 
deed  of  September  8,  1801,  deducting  the  value  of  the  per- 
manent improvements,  which  defendants  had  or  might  have 
received  from  the  first  day  of  January,  1806,  to  the  time 
of  taking  the  account;  also  from  the  firsfc  day  of  October, 
1811,  being  five  years  before  the  commencement  of  the  for- 
mer suit  referred  to  in  the  deed  of  September  20,  1821,  and 
from  the  sixth  day  of  October,  1816,  being  five  years  from  the 
oommencement  of  the  present  suit,  to  the  same  time,  stating  a 
moiety  of  each.  Upon  the  commissioners'  report  being  filed,  a 
moiety  of  the  land  and  the  undivided  moiety  of  the  salt  well 
were  assigned  to  Lewis;  and  Beynolds  having  conveyed  all  his 
interest  in  the  land  to  the  other  defendants,  they  were  decreed, 
November  27,  1830,  to  convey  to  Lewis  the  moiety  of  the  land 
and  salt  well,  together  with  the  right  of  piping  the  water  thereof 
so  as  to  have  the  free  use  of  the  well.  On  motion  of  the  de- 
fendants David  and  Joseph,  the  master  commissioner,  in  taking 
the  accounts,  was  directed  to  state  an  account  of  the  expendi- 
tures of  the  defendants  in  procuring  or  attempting  to  procure 
salt  water.  To  the  report  of  the  commissioners  certain  excep- 
tions were  filed  by  the  defendants,  three  of  which  were  as  follows: 
They  excepting  to  the  account  because  no  credit  was  given  to 
them  for  expenses  incurred  in  boring  for  salt  water  in  1806  and 
1807,  and  without  which  it  would  not  have  been  discovered.  Also 
because  no  credit  was  allowed  them  for  certain  furnaces  erected 
by  them  on  the  land  in  making  salt,  from  the  sale  of  which  profits 
had  accrued.  The  report  was  also  excepted  to  because  no  allow- 
ance was  made  to  the  defendants  for  their  personal  labor  in  im- 
proving the  land.  These  exceptions  were  at  first  allowed,  and 
a  new  account  directed  to  be  taken,  but  on  the  report  being 
filed,  the  court  rescinded  its  order  allowing  the  exceptions  of  the 
defendants,  and  approved  the  account  as  first  reported,  and 
rendered  judgment  against  Joseph  and  David  Buffner  for  three 
thousand  and  ninety-nine  dollars  and  eighty-three  cents,  and 
directed  the  money  when  paid  to  be  distributed  as  provided  in 
the  trust  deed  of  September  20,  1821.  On  October  11,  1833, 
Lewis  having  died,  his  executors  were  substituted,  and  the 
cause  revived  in  their  name.  David  and  Joseph  Bu£Ener  ap< 
pealed. 

JokMon  and  B.  H.  Smith,  for  the  appellants. 
B,  O.  Baldwin,  for  the  appellees. 
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Cabb,  J.  This  case  has  been  well  argued;  and  agreeing  as  I 
do  in  the  general  yiews  of  my  brother  Tucker,  I  shall  be  yerj 
brief  in  touching  some  of  the  outlines  of  the  case.  I  think  the 
court  has  jurisdiction,  because  Prior  had  no  legal  estate  in  the 
moiety  of  the  ten  acres,  but  an  equity  only:  and  further,  be- 
cause, if  he  once  had  the  legal  estate,  it  was  divested  by  his 
oath  of  insolvency,  and  vested  by  the  law  in  the  sheriff  of 
Kanawha,  where  the  land  lay.  It  seems  to  have  been  the  idea, 
that  the  deed  of  the  insolvent  conveyed  his  property;  bat  this 
is  a  clear  mistake.  By  the  express  words  of  the  act,  the  estate 
of  the  insolvent,  not  only  that  contained  in  the  schedule,  but 
^'  any  other  estate  which  may  be  discovered  to  belong  to  the 
prisoner,  shall  be  vested  in  the  sheriff  of  the  county  wherein 
such  lands,  tenements,  goods,  and  chattels  shall  lie  or  he 
found;"  and  this  has  been  the  positive  law  ever  since  the  year 
1769:  8  Hen.  Stat,  at  Large,  326;  whereas  the  law  requiring 
the  prisoner  to  deliver  up  the  personal  and  convey  the  real  es- 
tate, was  first  enacted  in  1799;  though  not  as  repealing  the 
other,  for  they  both  stand  together  in  the  law  to  the  present 
day.  Lewis,  then,  and  Summers,  the  purchasers  under  the 
sale  of  the  sheriff  of  Mason,  acquired  no  title  to  the  land:  it 
was  vested  in  the  sheriff  of  Kanawha,  for  the  benefit  of  Edgar, 
the  creditor  at  whose  suit  Prior  was  in  execution.  And  the 
most  serious  objection  I  have  encountered  in  this  suit,  is  the 
fact  that  the  sheriff  of  Kanawha  was  not  made  a  party;  a  fact 
which  would  have  had  much  weight  with  me,  but  for  what  has 
happened  in  the  court  below.  There,  when  the  objection  was 
taken,  and  the  court  gave  leave  to  amend  the  bill  by  making 
the  sheriff  a  party,  it  was  acknowledged  by  the  defendants  that 
he  was  dead,  and  the  necessity  of  making  his  representatives 
parties  was  expressly  waived.  Taking  this  into  consideration, 
and  further,  that  the  sheriff  is  a  mere  trustee  for  the  benefit  of 
the  creditor,  and  that  creditor  a  plaintiff  in  the  bill  praying  the 
aid  of  the  court,  I  do  not  think  the  objection  should  avail  to 
reverse  the  decree.  It  may  be  further  said,  that  this  is  a  suit 
for  the  legal  title,  and  also  for  partition.  I  am  satisfied,  both 
on  the  subject  of  parties  and  jurisdiction.  I  do  not  think  this 
a  case  either  of  maintenance  or  pretensed  title.  It  is  the  case 
of  creditors  scuffling  for  their  money,  and  the  debtor  willing  to 
help  them,  by  suffering  them  to  aid  in  the  recovery  of  his  right, 
not  for  their  profit  in  the  way  of  speculation,  but  so  far  as  the 
payment  of  their  just  debts  may  go.  In  this  view  it  is  like  the 
case  of  Allen  etc.  v.  Smith,  1  Leigh,  231,  and  the  case  there  cited, 
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and  also  the  case  of  Hartley  v.  Eti88eU,  2  Sim.  &  Stu.  244;  1 
Gond.  Eng.  Ch.  439. 

I  think,  however,  the  accounts  have  been  taken  wrong.  The 
Hoffners  most  be  treated  as  tenants  in  common  with  Prior;  not 
as  trespassers.  They  are  liable  for  a  fair  share  of  the  profits, 
and  entitled  to  full  compensation  for  their  expenses  fairly  and 
reasonably  incurred,  as  well  those  attending  their  abortive 
efforts  to  find  water,  as  their  more  fortunate  ones. 

TucKBB,  P.  The  first  question  in  this  case  is  as  to  the  juris- 
diction of  the  court;  and  that,  I  think,  is  easily  disposed  of. 
When  Prior  took  the  insolvent  debtor's  oath  in  1813,  his  deed 
for  the  land  in  question  not  only  operated  nothing,  because  it 
was  without  a  sufficient  consideration  to  raise  an  use  and  to 
give  effect  to  a  bargain  and  sale,  and  because  the  sheriff  of 
Mason  had  no  right  to  receive  such  a  deed,  but  the  land  itself 
immediately  vested,  without  deed,  in  the  sheriff  of  Kanawha 
county,  within  which  the  land  lay:  1  Bev.  Oode,  o.  134,  sec. 
84,  p.  538;  Shirley  v.  Long,  6  Band.  735.  The  consequence 
was,  that  Prior's  legal  title  was  divested,  that  the  beneficial  in- 
terest or  equitable  right  to  the  estate  was  in  Edgar,  the  creditor, 
to  the  amount  of  his  demand,  and  in  Prior  for  the  residue. 
Thus  circumstanced,  it  was  impossible  for  Edgar  or  Prior  to 
maintain  an  ejectment  in  their  own  names.  The  action  indeed 
might  have  been  brought  in  the  name  of  the  sheriff,  if  he  was 
alive  at  the  institution  of  this  suit.  But  if,  by  analogy  to  the 
case  of  an  ordinary  trustee  and  cestui  que  trusty  we  even  sup- 
pose that  the  creditor  and  debtor  could  control  and  direct  this 
trustee  (not  a  trustee  of  their  own  creation,  but  the  creature  of 
the  law),  yet  it  would  not  follow  that  the  cestui&que  trust  would 
not  have  a  right  to  assert  their  claim  in  a  court  of  equity.  Be- 
fore the  recent  act  of  assembly  passed  in  1821,  even  an  assignee, 
and  much  more  a  transferee,  of  a  bond  might  sue  in  equity, 
though  there  was  no  doubt  he  might  use  the  obligee's  name 
and  sue  also  at  law :  6  Munf.  23.^  In  the  case  of  a  cestui  que 
irtist  of  lands,  I  am  not  aware  of  any  case  which  has  deprived 
him  of  his  right  to  sue  in  a  court  of  equity,  merely  because  an 
action  might  be  maintained  by  his  trustee  at  law. 

I  am  therefore  of  opinion  that  the  court  had  jurisdiction, 
even  if  the  sheriff  of  Kanawha  had  been  living,  which  does  not 
appear.  As  to  the  obligation  on  those  interested,  to  hunt  up 
his  heirs  and  sue  in  their  names,  and  encounter  all  the  embar- 
rassments incident  to  such  a  proceeding,  it  could  not  surely 
*  "  ■  ^^■■^^-^^^^^^— ^■^— ■— ^ 
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be  insisted  on  by  a  court  which  considers  itself  the  pectQiar 
protector  of  the  rights  of  the  cestui  que  trust.  That  court  will  not 
turn  him  from  its  doors  upon  such  pretenses,  or  involve  him 
in  embarrassing  litigation,  to  avoid  giving  him  relief.  Under 
this  view  of  the  case,  it  is  true,  the  sheriff  or  his  heirs  should 
in  strictness  be  parties,  but  the  necessity  of  making  them  so 
was  expressly  waived,  as  appears  by  the  decree.  But  this  is 
not  all.  Prior,  in  my  opinion,  never  had  the  legal  title.  The 
deed  of  bargain  and  sale  was  made  to  him  after  the  legal  title 
had  been  passed  away  by  the  deed  of  trust  to  Graham:  and 
though  that  deed  was  defeated  and  avoided  by  the  payment  in 
June,  1805,  before  the  day  of  payment  arrived,  yet  between  its 
date  and  the  performance  of  the  condition,  the  fee  was  ia  Gra- 
ham. For  where  an  estate  in  fee  is  conveyed  upon  condition, 
so  complete  is  the  title  of  the  feoffee  or  bargainee,  that  his  wife 
is  entitled  to  dower,  though  that  right  will  be  defeated  by  entij 
upon  the  performance  of  the  condition:  1  Oru.  Dig.  192;  2  Id. 
42.  Graham  therefore  had  the  fee,  and  the  bargain  and  sale 
could  only  operate  as  a  contract,  and  of  course  gave  but  the 
equitable  title. 

Believing,  from  these  views  of  the  case,  that  there  is  no 
reasonable  doubt  of  the  jurisdiction,  I  proceed  to  consider 
next  whether  this  is  a  case  of  maintenance,  which  is  not  en- 
titled to  the  countenance  of  this  court.  In  support  of  this 
position,  the  case  of  AUen  v.  Taylor,  decided  in  the  court  of 
appeals  at  Bichmoud,  has  been  cited,  and  the  case  of  Morrison 
V.  Campbell  etc. ,  2  Band.  206.  I  am  ready  to  admit  that  equity  will 
not  enforce  an  equitable  title,  purchased  by  a  party  under  cir- 
cumstances which,  if  it  were  a  legal  title,  would  subject  him  to 
the  penalties  of  the  act  against  buying  and  selling  a  pretended 
title,  which  was  the  position  taken  by  Judge  Brooke  in  JUlen  etc. 
V.  Smithy  1  Leigh,  254.  But  with  this  admission  I  think  it  per* 
tectly  consistent  to  say  that,  as  a  general  principle,  the  act  does 
not  apply  to  every  sale  and  purchase  of  equitable  rights.  Such 
was  the  decision  in  that  case;  and  in  the  case  of  Wood  v.  Chriffiiht 
1  Swans.  43,  Lord  Eldon  says:  "  It  is  extremely  clear,  that  an 
equitable  interest  under  a  contract  of  purchase  may  be  the  sub- 
ject of  sale.  If  I  were  to  suffer  the  doctrine  to  be  shaken  by 
any  reference  to  the  law  of  champerty,  I  should  violate  the 
established  habits  of  the  court."  I  do  not  rest  this  case,  how- 
ever, upon  this  general  doctrine;  for  I  am  free  to  acknowledge 
that  if  Andrew  Lewis  had,  before  Prior's  insolvency,  purchased 
of  Prior  his  right,  whether  it  be  legal  or  equitable,  while  the 
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Baffuers  were  in  possession  claiming  title  whether  legal  or 
equitable,  this  coart  would  not  countenance  the  transaction. 
That,  if  I  mistake  not,  was  the  precise  case  of  AUen  v.  Taylor, 
Taylor,  there,  of  his  own  mere  motion,  intruded  himself,  by  a 
voluntary  purchase,  into  the  contest  between  the  other  parties. 

But  Andrew  Lewis,  in  this  case,  does  not  stand  before  the 
court  in  the  light  of  a  party  who,  without  other  motive  than 
the  desire  of  an  advantageous  speculation,  meddles  in  the 
feud  of  others.  He  stands,  as  does  Edgar  also,  in  the  favored 
light  of  a  creditor,  who  is  held  to  be  justified  in  gathering  up 
the  wreck  of  his  debtor's  property,  to  save  himself  from  sink- 
ing. It  is  with  him  the  tabula  in  naufragio,  and  he  is  justified 
in  seizing  it.  This  distinction  is  recognized  and  acted  upon 
by  the  decision  in  AUen  etc,  v.  Smith^  and  also  in  the  case  of  Hart- 
ley V.  RvusseU,  2  Sim.  &  Stu.  244;  1  Cond.  Eng.  Oh.  439. 
That  was  a  case  where  a  creditor,  who  had  sued  his  debtor, 
agreed  to  abandon  his  suit  on  the  debtor's  giving  him  a  lien 
on  securities  in  the  hands  of  another  creditor,  with  authority 
to  sue  that  creditor;  and  the  creditor  agreed  to  use  his  best 
endeavors  to  recover  the  securities.  The  court  held  that  the 
agreement  did  not  amount  to  champerty,  as  there  was  no 
stipulation  that  the  creditor  was  to  have  the  profits  to  be  de- 
rived by  the  debtor  from  the  suit.  He  was  only  to  receive 
payment  of  his  debt.  So  here,  Andrew  Lewis,  by  the  terms  of 
his  contract,  is  to  pay  over  to  Prior  the  excess  after  discharging 
the  debt.  He  is  in  fact  an  incumbrancer  only,  not  a  purchaser; 
and  I  am  not  aware  that  a  bona  fide  creditor  can  not  take  a  lien 
on  the  equitable  estate  of  his  debtor,  notwithstanding  an  ad- 
verse claim. 

We  have,  however,  stronger  authority  for  this  doctrine 
than  the  decided  cases.  We  have  the  act  of  assembly.  If 
this  be  champerty,  the  statute  commits  the  first  act  of 
champerty.  It  provides  that  where  an  insolvent  debtor  takes 
the  oath  of  insolvency,  the  estate  contained  in  his  schedule, 
with  any  other  estate  which  may  be  discovered  to  belong  to 
him,  for  such  interest  therein  as  such  prisoner  hath,  and  may 
lawfully  depart  withal,  shall  be  vested  in  the  sherifif.  No  one 
has  ever  supposed  that  a  debtor,  who  had  a  good  title 
to  a  tract  of  land  which  was  in  the  adverse  possession  of 
another,  was  absolved  from  surrendering  it  in  his  sched- 
ule, or  that  it  was  not  vested  in  the  sheriff.  The  pre- 
tensed  title,  if  such  it  be,  therefore  passes  by  the  law  itself  to 

1.  1  Leigh,  25i. 
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the  sheriff,  and  he  is  moreover  required  to  set  it  ap  and  sell  it 
to  the  highest  bidder;  so  that  here  was  an  express  authority  to 
the  sheriff  of  Kanawha  to  sell,  and  to  any  person  to  purchase, 
this  supposed  pretensed  title.  And  why  ?  Because  the  inaol- 
vent  debtor  being  mined,  and  his  creditors  likely  to  suffer,  the 
law  deemed  it  proper  to  provide  for  the  disposition  of  the 
wreck  of  his  estate  for  their  benefit.  And  if  the  purchase  of 
Andrew  Lewis  at  a  sheriff's  sale  would  not  have  been  cham- 
perty, by  what  reason  shall  it  be  so  adjudged,  when,  the  sheriff 
being  dead,  the  debtor,  with  the  assent  of  his  creditor,  transfers 
the  property,  not  in  absolute  ownership,  but  only  as  a  security 
for  his  debts,  vesting  in  one  of  his  creditors  the  power  of  pro- 
secuting the  demand,  as  was  done,  in  the  case  already  cited  of 
Hartley  v.  BuaaellV^  I  can  not,  for  my  own  part,  conoeive;  and 
am  therefore  of  opinion  that  the  transaction  is  unassailable. 

It  has  been  earnestly  objected,  that  on  Lewis'  death,  his 
heirs  and  not  his  executors  should  have  been  made  parties.  I 
think  not.  The  question  of  title  was  settled  as  long  ago  as 
1829,  and  in  1830  a  decree  was  rendered,  confirming  the  parti- 
tion made  under  the  former  order,  and  decreeing  a  conveyance. 
The  cause  then  proceeded  for  the  rents  and  profits  only,  to 
which  the  executors  were  entitled;  and  they  were  therefore  the 
proper  parties.  The  act  of  assembly  authorized  the  revival  on 
motion,  and  the  court  having  ordered  the  revival,  we  must  pre- 
sume the  motion  to  have  been  made.  If  the  parties  in  whose 
name  the  revival  was  made  were  not  executors,  the  defendants 
could  have  had  no  difficulty  in  contesting  the  fact. 

Thus  far  the  case  seems  to  me  altogether  in  favor  of  the  com- 
plainants. For  the  residue,  it  is  in  various  respects  decidedly 
against  them.  I  have  no  doubt  that  in  this  case  the  account,  as 
taken  under  the  orders  of  the  court,  does  the  defendants  great 
injustice.  First,  as  to  rents  and  profits:  I  have  no  question 
that  in  the  settlement  of  them,  the  Buffners  ought  to  be  treated 
as  tenants  in  common  with  Prior  and  those  claiming  under  him. 
They  claim  to  hold  Reynolds'  interest  at  a  very  early  period,  by 
contract  with  him;  and  therefore  held  in  his  right  one  moiety, 
while  they  wrongfully  took  the  exclusive  enjoyment  and  posses- 
sion of  the  other  moiety,  which  did  not  belong  to  them.  Out  of 
this  relation  grows,  I  think,  the  principle  that  they  ought  not 
to  be  charged  with  rents  or  profits  where  none  have  been  made 
(provided  they  appear  to  have  employed  the  property  in  good 
faith  with  a  view  to  make  it  profitable,  but  have  failed  in  doing 

1.  3  Sim.  k  Btn.  2i4. 
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fio),  nor  with  Bpeculative  profits,  where  tbe  real  profits  are  sus* 
oeptible  of  being  ascertained.  I  am  not  aware,  however,  that 
this  relation  would  have  prevented  the  operation  of  tbe  stat- 
ute of  limitations,  had  it  been  pleaded.  Bat  as  it  was  neither 
pleaded,  nor  relied  on  before  the  commissioner,  it  must  be  taken 
to  be  out  of  the  case.  The  party  might  have  pleaded  the  statute 
to  the  bill,  or  upon  the  account  he  might  have  insisted  upon  it 
before  the  commissioner.  For  if  the  defense  is  set  up  before 
{he  commissioner,  the  answer  to  that  defense  may  also  be  pro- 
duced. But  if  the  objection  be  permitted  to  be  made  by  way 
of  exception  only  in  court,  it  can  not  be  properly  answered 
there. 

Secondly,  as  to  improvements:  I  am  clearly  of  opinion  that 
the  defendants  were  not  only  fairly  entitled  to  a  credit  for  their 
expenses  and  actual  services  (not  their  invention  and  talent  in 
contriving  themachineiy,  etc.)  in  the  successful  operation  which 
terminated  in  rendering  the  property  of  great  value,  but  also  for 
their  expenses,  labor,  and  services  in  their  unsuccessful  experi- 
ments.    The  plaintiffs,  if  they  will  have  advantage  from  their  j' 
successes,  must  be  content  to  share  in  their  disappointments ' 
and  failures.     He  who  takes  the  profit  must  share  the  burden.  ; 
Their  works  were  prosecuted  under  the  impression  that  the 
property  was  their  own.    Their  bona  fides,  therefore,  can  not 
be  doubted.     They  can  not  be  suspected  of  reckless  expendi- 
ture, or  of  wild  and  extravagant  adventures.     Tbey  appear  to 
have  been  as  prudent  and  sagacious,  as  zealous  and  persevering. 
The  plaintiffs  are  now  to  have  tbe  benefit  of  the  labors  of  their 
lives,  the  fruits  of  their  sagacity,  and  tbe  harvest  of  their  un- 
tiring energy  and  perseverance.     They  can  not  therefore  rea- 
sonably object  to  share  in  their  outlay.     For  many  a  sleepless 
night  and  anxious  day  the  defendants  must  still  expect  to  go 
unpaid,  for  these  admit  not  of  estimate.     But  what  they  have 
expended  in  the  bona  fide  pursuit  of  their  great  and  meritorious 
object,  ought  to  be  unstintingly  repaid.    In  taking  this  account, 
the  expenditure  of ,  each   year  should  be  offset  against  the 
rents  and  profits;   and  thus  we  may  approximate,  at  least,  to 
justice   between  the  parties.     For  thus,  whether  the  act  of 
limitations  be  or  be  not  relied  upon,  the  claim  for  improve- 
ments in  any  year  will  be  liquidated,  in  whole  or  in  part,  by  the 
rents  and  profits  of  that  or  any  succeeding  year.    It  remains 
only  to  add,  that  the  commissioner  has  given  credit  to  the 
Buffners  for  the  expense  of  certain  permanent  improvements — 
sinking  a  gum,  boring  tbe  rock,  tubing  it,  and  reaming:  but 
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he  has  given  them  no  credit  for  the  furnaces  and  machineiy 
necessary  for  making  salt.  These  fixtures,  as  well  as  the  others, 
were  made  at  the  expense  of  the  Buffners.  It  should  be  aMe^ 
tained  what  thej  were  worth  at  the  time  partition  was  made 
under  the  decree,  and  the  Buffhers  should  have  credit  for  one 
moiety  thereof. 

Bbogkesbbough  and  Oabkll,  JJ..  concurred  in  the  opinion  d 
the  president. 

Decree  reversed,  and  cause  remanded  for  further  proceediogi. 


AcrnoN  bt  Oni  Co-txnamt  AOAiNBr  Anothxb  fob  Bxbts  ahd  Pborb.— 
At  the  oommon  law  one  oo-teoant  had  no  remedy  against  another,  who  le- 
eeived  all  the  rents  and  profits  of  their  oommon  property:  Chamben  v. 
Chambers,  14  Am.  Dec  585,  586,  note.  This  rule  has  heen  ehsnged  by 
statute  both  in  England  and  in  this  countxy:  Id.  587>  note. 

Impbovements  bt  Onb  Ck>-TENAKT. — ^Expenses  incurred  by  one  Joint  owiMr 
in  improving  the  oommon  property,  must  be  borne  ratably  by  all,  where  no 
objections  were  made  to  the  making  of  the  expenditures:  Perqf  ▼.  MUlandoMf 
17  Am.  Deo.  196;  but  one  tenant  in  oommon  or  joint  tenant  can  not  improve 
the  oommon  property,  without  the  consent  of  his  co-tenants,  and  then  hold 
the  common  property  imtil  reimbursed  a  proportion  of  the  mcmey  expended: 
Crest  ▼.  Jack,  27  Am.  Dec.  353. 

Onb  Tenant  in  Common,  When  Enhtled  to  the  PBorrra  ov  thb  Common 
Estate. — ^Where  one  tenant  in  oommon  enters  upon  the  common  estate 
which  yields  no  profit,  and  so  improves  it  as  to  make  it  productive,  he  is  en* 
titled  to  all  the  profits  produced  by  reason  of  such  improvementSy  to  the  ex* 
elusion  of  his  co-tenant:  Nebon*8  Heire  ▼.  Claj^s  Eeire^  23  Am.  Deou  387. 
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A  Tbubtbe  cav  not  Pubchase  at  his  own  sale,  either  directly  or  indireotlyy 
and  a  sale  made  to  himself  of  the  trust  estate  or  to  another  for  his  benefit^ 
will  be  set  aside. 

An  Aobeemxkt  Entered  into  bt  a  Ck)MMi8SiONEB  appointed  by  the  orphans^ 
oonrt,  to  mU  real  estate,  by  which  the  property  to  be  sold  is  to  be  par- 
chased  by  another  person,  and'  afterwards  divided  between  them,  will 
not  be  enioroed  in  equity. 

Bbbob  to  the  circuit  court  of  Dallas,  on  a  decree  of  the 
chancery  side  of  that  court,  dismissing  a  bUl  for  the  speoifio 
performance  of  a  contract  in  writing,  by  which  Beene  agreed  to 
conTcy  to  Saltmarsh  one  half  of  a  certain  tract  of  land.  The 
other  facts  are  stated  in  the  opinion. 

Peck^  for  the  plaintiff  in  error. 

Clark,  covUra, 

OoujEB,  J.  This  cause  comes  up  by  appeal  from  the  equity 
side  of  the  circuit  court  of  Dallas  county. 

From  the  record  we  learn  that  the  plaintiff  here,  together 
with  two  other  individuals,  were  appointed  commissioners,  by 
the  judge  of  the  county  court  of  that  county,  to  sell  at  public 
auction  the  real  estate  of  Thomas  Ewing,  deceased.  That  both 
the  pllkintiff  and  defendant  being  desirous  to  purchase,  the  one 
the  west  aud  the  other  the  east  half  of  a  quarter  section  of  land, 
belonging  to  the  estate,  on  the  day  of,  and  immediately  preced- 
ing the  sale,  they  agreed  in  writing  to  purchase  the  quarter  sec- 
tion, and  divide  it  by  assigning  each  to  the  other,   the  part 
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respectively  stipulated  for  in  their  agreement.  At  the  commis- 
sioners' sale,  Beene  became  the  purchaser,  complied  with  the 
terms  of  sale,  and  received  a  deed,  executed  by  all  the  com- 
missioners. Afterwards,  being  called  upon  to  execute  his  con- 
tract, by  making  a  deed  for  the  west  half,  to  the  plaintiff,  he 
refused  to  do  so,  but  with  a  reservation  of  a  right  of  way 
through  the  same.  The  plaintiff  declining  to  yield  to  this  requi- 
sition, the  defendant  brought  an  action  at  law,  to  eject  him 
from  the  possession,  which  he  had  before  acquired.  And 
thereupon  the  plaintiff  filed  his  bill  to  enjoin  a  trial  at  law,  and 
to  compel  the  defendant  to  perform  his  contract  by  executing  a 
deed. 

The  argument  of  this  cause  has  taken  a  wide  range,  and 
many  questions  have  been  discussed,  the  consideration  of 
which  is  rendered  unnecessary  by  the  view  we  shall  take  of  it. 
The  first  question  which  naturally  presents  itself,  is  this — ^haa 
the  plaintiff  acquired  a  right,  by  his  contract  with  the  defend- 
ant, which  a  court  of  equity  will  regard  and  protect?  This 
must  depend  upon  his  right  to  purchase  at  the  commissioners' 
sale.  By  the  civil  law,  the  same  person  can  not  be  both  buyer 
and  seller;  "  because,  if  he  were  permitted  to  be  the  purchaser, 
his  duty  and  his  interest  would  stand  in  direct  opposition:  for, 
as  the  representative  of  the  owner,  it  would  be  his  duty  to  bar* 
gain  for  the  highest  price,  while  as  purchaser,  it  would  be  his 
interest  to  give  the  lowest."  For  these  reasons,  and  to  guard 
against  frauds,  which  in  many  instances  would  be  beyond  hu- 
man detection,  that  law  inhibited  purchases  by  persons  thus 
circumstanced. 

This  rule  of  the  civU  law  is  practiced  upon  in  our  courts  of 
equity,  and  applied  to  trustees,  agents,  and  generally  to  all 
persons  who  have  been  employed  in  a  confidential  character  in 
relation  to  property:  Whichcote  v.  Lawrence^  3  Yes.  jun.  740; 
Campbell  v.  fToZifcer,  6  Id.  678;  Lister  v.  Lisier,  6  Id.  631;  Green 
V.  Winter,  1  Johns.  Ch.  27  [7  Am.  Dec.  475];  Crow  v.  Ballard, 
3  Bro.  C.  C.  117;  Lord  Hardwicke  v.  Vemcn,  4  Ves.  jun.  411; 
Ex  parte  Reynolds,  6  Id.  707;  Ex  parte  Lacey,  6  Id.  625;  Owen 
V.  Foulkes,  Id.  G30,  note;  Ex  parte  James,  8  Id.  337;  ParkuA 
V.  Alexander,  1  Johns.  Ch.  394.  And  it  is  immaterial  whether 
the  sale  be  made  privately  or  at  public  auction,  the  reason  of 
the  rule  is  as  strong  in  the  one  case  as  the  other;  though  the 
chances  for  detection  would  be  more  favorable  in  the  latter  than 
the  former,  if  any  unfairness  were  practiced  by  the  purchaser. 
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See  the  caae  of  the   York  Buildings  Company  ▼.  McKentie,  8 
Bro.  P.  0.  42,  Toml.  ed. 

Nor  does  it  make  any  difference  though  there  bo  a  plurahty 
of  tmstees.  A  sale  by  one  trustee  to  his  co-trustee,  is  illegal: 
Ringgold  et  al,  v.  Ringgold  et  al,,l  Har.  &  G.  11  [18  Am.  Dec. 
250J.  Each  owes  to  his  situation  the  same  duty  that  all  do, 
and  is,  therefore,  not  permitted  to  do  any  act  which  may  tempt 
him  from  its  honest  performance,  or  give  him  an  interest  adverse 
to  his  constituent. 

It  is  a  well-established  rule  of  law,  that  a  man  can  not  do, 
indirectly,  that  which  it  is  unlawful  to  do  directly.  If,  then, 
the  plaintiff  could  not  have  purchased  at  the  commissioners' 
sale  (of  which  we  have  no  doubt),  it  was  certainly  incompetent 
for  him  to  have  purchased  through  the  agency  of  the  defendant 
Such  a  purchase  is  obnoxious  to  every  objection  that  could  be 
urged  against  a  purchase  by  the  plaintiff,  directly,  with  a  force 
increased,  by  the  increased  di£Sculty  of  detecting  any  unfair- 
ness in  the  sale.  While  a  trustee  is  restrained  from  purchasing 
at  a  sale  made  by  himself,  in  that  character,  either  personally 
or  through  the  intervention  of  an  agent,  he  can  not  at  such 
sale  become  the  agent  of  a  purchaser:  1  Liv.  on  Agen.  425;  Ex 
parte  Bennett,  10  Yes.  jun.  881. 

The  doctrine  as  to  purchases  by  agents  or  persons  exercising 
a  confidential  character,  is  founded  rather  upon  general  prin- 
ciples, than  upon  a  state  of  facts  as  applicable  to  any  particular 
case.  In  Ex  parte  James,  8  Yes.  jun.  345,  it  was  decided  that 
the  purchase  was  not  permitted  in  any  case,  however  honest  the 
circumstances;  the  general  interests  of  justice  requiring  it  to  be 
destroyed  in  every  instance — no  court  being  equal  to  the  inves- 
tigation and  ascertainment  of  the  truth  in  much  the  greater 
number  of  cases.  Lord  Boslyn  was  of  an  opinion,  that  to 
authorize  the  sale  to  be  set  aside,  it  should  be  shown  that  the 
agent  or  trustee  had  gained  an  advantage  by  the  purchase: 
Whichcote  v.  Lawrence,  3  Id.  750.  But  the  correctness  of  Lord 
Boslyn's  opinion  is  denied  by  Lord  Eldon,  in  the  cases  of  Ex 
parte  James  and  Ex  parte  Bennett,  already  cited.  And  the  true 
rule  now  recognized  in  the  courts  of  chancery,  both  in  England 
and  this  country,  is  that  laid  down  by  Lord  Alvanley,  in  Camp- 
beU  V.  Walker,  5  Id.  680,  that  a  trustee  purchasing  the  trust 
property,  is  liable  to  have  the  purchase  set  aside,  if  in  any  rea- 
sonable time  thereafter  the  cestui  que  trust  makes  known  his 
dissatisfaction:  1  Story  Eq.  and  cases  referred  to. 
If  the  general  interests  of  justice  inhibit  the  purchase  of  the 
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trust  property  bj  the  trastee,  eitber  by  himself  or  an  agent,  it 
follows  necessarily  that  he  can  not  purchase  jointly  with  another. 
The  plaintiff,  by  whateyer  name  he  may  be  technically  des- 
ignated, must  be  regarded  in  equity  as  a  trustee,  subject  to  all 
the  rules  of  law  that  are  applicable  to  purchases  made  by  indi- 
viduals standing  in  that  character.  And  a  purchase  made  hy 
the  defendant  for  the  joint  benefit  of  himself  and  the  plaintiff, 
may  be  considered  as  if  made  by  the  plaintiff  himself,  if  it  were 
necessary.  If  a  trustee  purchase  the  trust  property,  and  re- 
ceives the  proper  evidences  of  title,  his  title  will  prevail  against 
all  strangers,  and  he  may  reclaim  the  property  if  dispossessed, 
or  may  maintain  an  action  for  any  injury  it  sustains.  But  he 
can  not  enforce  a  contract  entered  into,  in  contemplation  of  a 
purchase  which  is  subsequently  made.  The  policy  of  the  law 
forbids  the  trustee  from  speculating  upon  the  confidence  reposed 
in  him;  and  by  removing  temptation  makes  him  incapable  of 
doing  so;  and  equity  can  never  enforce  a  contract  denounced 
by  the  policy  of  the  law,  the  more  especially  when  the  publio 
interest  does  not  demand  relief. 

In  treating  of  agreements  in  fraud  of  the  policy  of  the  law, 
Mr.  Justice  Story,  in  his  treatise  on  equity,  says:  *'  In  general 
(for  it  is  not  universally  true),  where  parties  are  concerned  in 
illegal  agreements  or  other  transactions,  whether  they  are 
mala  prohibita,  or  mala  in  ae,  courts  of  equity,  following  the 
rule  of  law,  as  to  participators  in  a  common  crime,  will  not, 
At  present,  interpose  to  grant  any  relief  —  upon  the  known 
maxim  in  pari  deliclo  potior  est  conditio  defendentiaet  possidentis/' 
The  exceptions  to  the  general  rule,  are  found  to  be  cases  where 
the  public  interest  would  be  promoted  by  granting  relief:  and 
then  it  is  given  to  the  public  through  the  party.  As  coming 
within  the  exception,  may  be  enumerated  contracts  violative  of 
the  laws  to  prevent  usury,  gaming,  etc.  There,  the  policy  of 
the  state  demands  relief.  The  learned  author  just  cited  re- 
marks: ''  The  old  cases  often  gave  relief,  both  at  law  and  in 
equity,  where  the  party  would  otherwise  derive  an  advantage 
from  bis  iniquity:  but  the  modern  doctrine  has  adopted  a  more 
severely  just,  and  probably  politic  and  moral  rule,  which  is  to 
leave  the  parties  where  it  finds  them,  giving  no  relief,  and  no 
oountenance  to  claims  of  this  sort:"  1  Story  Bq.  and  cases 
dted  in  note.  To  the  same  effect  are  Carrington  v.  CaUer/  and 
Holder  v.  Meggison,  2  Stew.  175. 

Influenced  by  these  considerations,  we  are  brought  to  the 
conclusion  that  it  is  incompetent  for  equity  to  enforce  the  per- 

1.  a  stew.  176. 
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formance  of  the  agreement  set  up  by  the  bill,  and  must  there- 
fore leave  the  plaintiff,  in  the  language  of  a  very  great  judge, 
to  *'  a  sole  reliance  upon  personal  honor/' 

In  attaining  this  conclusion,  we  have  not  thought  it  necea- 
aary  to  consider  the  discretionary  power  exercised  by  courts  of 
equity,  upon  applications  for  the  specific  performance  of  con- 
tracts, but  have  placed  our  decision  upon  the  ground  of  the  in- 
validity of  the  agreement. 

In  the  case  of  Brannan  et  al.  v.  Oliver,  2  Stew.  47  [19  Am.  Deo. 
87],  in  some  of  the  reasoning  employed  in  favor  of  the  right  of  an 
administrator  to  purchase  at  a  sale  of  the  intestate's  estate,  the 
court  may  seem  to  countenance  the  right  of  every  description 
of  trustee  to  purchase  the  property  of  his  cestui  que  trust,  when 
sold  under  an  order  of  court,  and  at  public  auction.  But  the 
gravamen  of  the  argument  employed,  is  this,  that  it  was  a  prac- 
tice of  long  continuance  in  this  state,  for  executors  and  admin- 
istrators to  purcnase  at  sales  of  the  estates  they  represented, 
and  that  incalculable  injury  would  result  from  a  decision  in  op- 
position to  that  practice.  And  further,  that  the  widow  or  some 
near  relative  was  most  usually  the  personal  representative, 
and  solicitous  to  purchase  some  portion  of  the  estate,  and  un- 
less allowed  to  do  so  directly,  would  procure  some  third  person 
to  become  the  purchaser,  under  such  circumstances  as  to  pre- 
vent detection,  and  procure  through  him  the  ownership. 
Neither  of  which  reasons  has  any  application  to  one  circum- 
stanced as  the  plaintiff.  So  much  as  was  said  in  that  case, 
touching  sales  at  auction  under  the  order  and  supervision  of  a 
court,  was  intended  not  to  justify  a  departure  from  the  strict 
rule;  but  to  show  that  a  departure  to  which  we  were  forced, 
in  order  to  prevent  the  unsettling  of  titles  and  consequent 
litigation,  was  the  less  to  be  regretted  in  such  a  case;  the 
opportunities  for  the  detection  of  fraud  being  more  favor- 
able than  where  the  sale  was  private.  It  may  be  very  well 
to  remark  further  in  regard  to  that  case,  that  it  does  not  deter- 
mine the  right  of  all  administrators  and  executors  to  purchase, 
but  only  such  as  have  an  interest  coupled  with  the  trust.  It  is 
not  pretended  that  the  plaintiffs'  was  more  than  a  naked  trust. 

The  decree  is  affirmed. 

OoLDTHWAXTB,  J.,  uot  sitting. 

Tbusteb  can  not  Pubchasb  at  ms  Own  Salb.— It  ia  now  well  settled  that 

a  trustee  can  not  purchase  at  his  own  sale,  either  in  person  or  by  another, 

and  a  sale  made  to  himself  of  the  trust  estate  is  invalid,  and  the  euUU  qui 

trust  is  entitled  as  of  course  to  have  it  set  aside:  Doney  v.  Doneyp  6  Am. 
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Deo.  606;  Singstach  ▼.  Harding,  7  Id.  669;  DavUr,  Sin^^n,  9  Id.  500;  Mur* 
docV$  eaae,  20  Id.  600;  ffurU  v.  Ba$8,  24  Id.  274;  Avmdrong  ▼.  CampbeU^  Id. 
556.  Ify  however,  the  eetttU  que  trtui  acqniesoes  in  the  porcfaaBe  by  the 
fenistee,  it  will  bind  him:  Jennuon  v.  Hapgood,  19  Id.  258.  So  a  sale  <si  the 
trast  property  by  one  traatee  to  his  oo-tmstee  is  a  breach  of  the  trust,  for 
which  both  are  liable:  Ringgold  t.  Ringgold,  18  Id.  250.  In  BroniKUir. 
Oliver,  2  Stew,  47;  a  0.,  19  Am.  Dec.  37,  it  was  held,  that  an  administrator 
might  parchaae  at  his  own  sale,  and  that  the  same  is  not  per  se  Toid,  but 
prima  facit  valid.  That  case  is  very  nnnsual  in  its  character,  and  can  hardly 
be  supported  upon  authority:  See  the  note  thereto,  criticising  the  dedsioin. 
In  the  principal  case,  Brannan  v.  Oliotr  was  cited  and  relied  upon  by  the 
appellant  to  show  that  a  trustee  might  purchase  at  his  own  sale.  The  court 
held,  however,  that  the  decision  in  that  case  was  not  intended  to  change 
the  general  rule  above  stated,  but  that  they  were  f oroed  to  that  decision  to 
prevent  the  unsettling  of  titles  and  consequent  litigation  resulting  from  a 
long-continued  practice  in  Alabama,  of  executors  and  administratorB  pur- 
chasing at  sales  of  property  belonging  to  the  estates  they  represented. 

SPBomo  Pebfobicance  or  Gontbacts  bt  Goubts  ov  Eqititt. — See  for  a 
general  discussion  of  this  subject:  Seymoitr  v.  Ddane^,  15  Am.  Dee.  299  H 
mq,t  note;  Anderson  v.  Oreen,  23  Id.  423,  note;  Atwood  v.  Cobb,  26  Id.  661» 
note;  Haya  v.  ffall,  post. 
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Where  eitheb  Pabty  has  Perfobmed  a  valuable  part  of  his  contraet  for  the 
sale  and  purchase  of  an  estate,  and  is  in  no  default  for  not  performing  ths 
residue,  he  ia  entitled  to  a  specific  performance  of  the  other  part. 

Specific  P£RFORMA^XE  of  a  Coktbact  will  be  decreed  in  equity  whenever  it 
is  impossible  to  place  a  party  in  statu  quo  who  has  performed  a  valnaUa 
part  of  his  agreement,  and  is  in  no  default  for  not  performing  the  residne. 

Time  is  Considered  the  Essence  of  an  agreement  when  it  is  made  so  by 
the  terms  of  the  contract,  and  also  where  a  party  who  seeka  relief  baa 
been  in  default  himself,  without  any  just  excuse  or  any  aoquieeoeiice  or 
subsequent  waiver  by  the  other  party. 

Whebe  the  Sfecifio  Execution  of  an  Agbbement  respecting  lands  will 
be  decreed  between  the  parties,  it  will  be  decreed  between  all  parties 
claiming  under  them  in  privity  of  estate,  or  representation,  or  title,  un- 
less  other  controlling  equities  intervene. 

PuBCHASE  Money  Agreed  to  be  Paid  by  a  party  to  a  contract  for  ths 
sale  of  land,  is  treated  in  equity  as  the  personal  property  of  the  vendor, 
and  as  such  goes  to  his  personal  represeiitative. 

8uoH  Refresentatiye  HAS  All  the  Reuedies  to  recover  or  retain  snoh 
purchase  money  as  the  vendor  would  have  if  living,  and  in  an  action  to 
recover  the  same  he  must  make  the  heirs  of  the  vendor  as  well  as  ths 
vendee,  and  all  other  persons  who  have  an  interest  in  the  matter,  parties 
to  his  bill. 

Where  A.  Made  an  Agreement  for  the  sale  of  lands  with  B.  and  C,  and 
took  the  notes  of  the  latter,  with  D.  and  K  as  sureties;  and  A.  gave  his 
bond,  conditioned  to  make  titles  to  the  lands,  when  the  notes  were  paid; 
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and  immediately  afterwards  B.  and  C.  assigned  the  bond  to  D.  and  E. 
to  indemnify  them  for  becoming  sureties;  and  sabeequently  A.  dying, 
and  D.  and  E.  being  in  possession  of  the  land,  and  D.,  exercising  a  con- 
trol over  them,  paid  the  last  note  due,  after  suit,  and  took  from  A.*s 
representatives  and  heirs  a  bond  conditioned  for  the  executing  of  a  title 
to  D.,  within  a  specified  time,  and  on  the  expiration  of  this  time 
brought 'his  action  upon  the  bond,  it  was  held,  on  a  bill  filed  by  A»'s 
representatives  and  heirs  for  a  specific  performance:  1.  That  A.*sad* 
ministrator  was  entitled  to  a  specific  execution  of  the  contract  of  his 
intestate,  and  that  A.'s  heirs  were  proper  parties  as  complainants.  2. 
That  the  bond  executed  by  the  representatives  and  heirs  was  without 
consideration  and  void.  3.  That  it  was  proper  for  the  complainants  to 
make  the  matter  of  their  bond  a  part  of  the  case,  and  that  equity  might 
decree  a  cancellation  thereof.  4.  That  the  delay  in  filing  the  bill  did 
not  prevent  the  court  from  decreeing  a  specific  execution  of  the  agree- 
ment, because  the  parties  holding  the  bond  of  A.  could  have  applied  to 
the  orphans'  court  to  have  perfected  their  title.  5.  That  an  equitable 
mortgage  on  the  land  was  created  by  the  assignment  of  the  bond  of  the 
intestate  A.  by  the  vendees  to  their  sureties,  in  favor  of  the  latter, 
which  might  be  foreclosed.  6.  That  all  the  heirs  of  the  vendor,  and  of 
the  assignee  of  the  vendees,  should  be  made  parties  before  the  relief 
sought  could  be  decreed,  and  that  for  that  purpose  the  decree  should 
be  reversed  and  proper  amendments  allowed  in  the  lower  court 

Erbob  to  a  decree  of  the  circuit  court  of  Lowndes  county, 
eierci&ing  chancery  jurisdiction.  The  facts  are  stated  in  the 
opinion. 

Thorington,  for  the  plaintiff  in  error. 

Olarke^  contra. 

HoFElNS,  C.  J.  The  bill,  in  this  case,  was  filed  by  Richard 
H.  Hays,  Patrick  W.  Hays,  Robert  S.  Hatcher,  and  Nancy,  his 
wife.  Before  the  cause  was  heard  in  the  circuit  court  of 
Lowndes  county,  Patrick  W.  Hays  died,  and  his  executrix, 
Martha  B.  Hays,  was  made  a  party  to  the  bill,  as  one  of  the 
complainants. 

The  material  allegations  of  the  bill,  which  we  deem  it  neces- 
sary to  consider,  are,  that  James  Hay8,'the  father  of  the  com- 
plainants, Richard  H.,  Patrick  W.,  and  Nancy  Hatcher,  sold 
in  November,  1826,  the  lands  that  are  described  in  the  bill,  to 
Edmondson  and  Goodall,  two  of  the  defendants,  at  the  price 
of  two  thousand  dollars.  That  the  purchase  money  was  to  be 
paid  in  two  installments,  and  for  which  the  purchasers  gave 
two  notes  to  the  vendor,  with  Hall  and  Lucas,  who  were  also 
defendants  to  the  bill,  as  their  sureties.  One  note  was  payable 
the  first  of  January,  1827,  and  the  other  the  first  of  Januaiy, 
1828.     That  the  vendor  made  his  bond  to  the  vendees,  in  the 
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penal  sum  of  five  thousand  dollars,  conditioned  to  be  void,  if 
he  should,  upon  the  payment  of  the  two  notes,  or  soon  after, 
convey  a  good  and  legal  title,  in  fee  simple,  to  the  lands,  to  the 
vendees.  That  the  bond  was,  upon  the  day  of  its  date,  as- 
signed by  the  vendees  to  Hall  and  Lucas,  to  indemnify  tbem 
against  the  liability  they  had  incurred,  as  sureties  for  the  pur- 
chase money. 

That,  in  1827,  the  vendees  put  the  assignees,  or  Hall,  one  of 
them,  into  the  possession  of  the  premises,  for  the  benefit  of 
the  assignees,  and  that  Hall  had  received  a  large  sum  of 
money,  as  the  rents  of  the  land.  That  the  lands,  since  the 
sale,  have  been  greatly  injured  by  cultivation,  and  diminished 
in  value. 

That  in  September,  1828,  and  before  the  payment  of  the  note 
that  was  last  payable,  the  vendor  died  intestate.  That  admin- 
istration upon  his  estate  was  granted  to  the  complainant,  Rich- 
ard H.;  and  his  heirs  at  law  were  his  three  children,  who  are 
complainants,  and  the  children  of  a  daughter,  Mary  Merri- 
weather,  who  died  in  her  father's  life-time.  Her  husband,  who 
survived  her,  and  her  children,  together  with  Allen  Love,  the 
husband  of  Martha  G.,  who  is  one  of  the  last-mentioned  chil- 
dren, are  defendants  to  the  bill. 

They  allege  that  before  the  last  installment  of  the  purchase 
money  was  paid  to  the  administrator,  Richard  H.,  be  and  the 
complainants,  Patrick  W.  Hays  and  Robert  S.  Hatcher,  made, 
on  the  twenty-first  of  April,  1829,  their  bond  to  the  defendant. 
Hall,  in  the  penal  sum  of  five  thousand  dollars,  conditioned  to 
be  void,  if  they  should  convey  a  good  title  in  fee  simple  to  the 
same  lands,  within  four  months  from  the  date  of  their  bond. 
That  soon  after  the  breach  of  the  condition  of  their  bond.  Hall 
put  it  in  suit,  claiming  to  recover  upon  it  the  sum,  with  interest, 
which  had  been  paid  upon  the  sale  of  James  Hays. 

They  allege,  also,  that  Hall  had,  at  the  time  they  executed 
their  bond,  and  still  has  the  bond  of  James  Hays,  and  that  their 
own  bond  was  made  without  consideration,  as  the  former  one  is 
a  valid  and  subsisting  obligation  against  the  representatives  of 
James  Hays,  upon  which  the  persons  who  are  entitled  to  the 
benefit  of  it,  have  a  summary  remedy  to  obtain  a  specific  per- 
formance of  the  agreement  to  convey  the  lands  in  an  orphans' 
court. 

As  many  of  the  allegations  are  not  admitted  in  the  answer, 
ana  were  not  proved  upon  the  hearing  of  the  cause,  thej  are 
omitted  in  this  statement. 
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Hall  and  Lucas  both  admit  the  agreement  for  the  sale  of  the 
lands— the  execution  of  the  notes  for  the  purchase  money — of 
James  Hays'  bond,  and  the  assignment  of  the  latter  to  them,  as 
stated  in  the  bill.  Hall  admits  also,  that  he  still  has  the  bond 
of  James  Hays;  but  denies  that  he  ever  had  the  possession  of 
the  lands,  or  exercised  any  control,  or  act  of  ownership  over 
fhem,  or  had  ever  put  a  tenant  in  possession,  or  received  any 
snm  of  money,  as  rent  of  the  premises.  He  states,  that  upon 
the  note  which  first  matured,  a  judgment  was  obtained  against 
liQcas,  which  was  satisfied  by  Lucas  and  himself  jointly.  That 
suit  was  instituted  on  the  other  against  him.  That  he  employed 
counsel  who  had  prepared  a  bill  upon  which  he  intended  to  ap- 
ply  for  an  injunction  to  stay  the  proceedings  at  law,  until  he 
could  obtain  a  conveyance  of  the  title  to  the  lands,  when  it  was 
agreed  between  himself  and  Richard  H.  and  Patrick  W.  Hays 
and  Bobert  S.  Hatcher,  that  they  should  make  the  bond,  which 
they  executed,  in  consideration  of  the  payment  by  him,  of  the 
sum  due  on  the  note,  then  in  suit. 

It  was  proved,  on  the  hearing  in  the  circuit  court,  by  the  de- 
position of  W.  Oliver,  that  he  was  authorized,  in  1827,  by  a 
letter  of  Hall,  that  had  been  lost  or  mislaid,  to  sell  or  rent  the 
premises,  and  that  he  did  rent  them  to  John  Green  and  W. 
Pearce. 

By  the  deposition  of  John  Green,  it  was  proved  that  he,  one 
Autry  and  W.  Pearce,  rented  the  lands  one  year  of  W.  Oliver, 
and  that  he  paid  the  rent  due  from  himself  to  Samuel  W.  Oliver. 

It  appears  from  the  proofs,  that  Isaac  Betts,  one  of  the  defend- 
ants,  took  possession  of  the  premises,  or  a  part  of  them,  in  the 
autum  of  1828  by  the  authority  of  Hall;  that  he  had  the  pos- 
session as  late  as  January,  1'830;  and  that  one  Walker  also  en- 
tered upon  the  possession  of  a  part  of  the  lands  on  a  contract 
with  Betts. 

A  letter  written  by  Hall,  dated  the  second  of  October,  1828^ 
and  addressed  to  Samuel  W.  Oliver,  is  annexed  to  the  answer 
of  Hall  as  an  exhibit.  In  the  letter  Hall  informed  Oliver,  that 
Betts  was  authorized  to  take  immediate  possession  of  the  prem- 
ises, unless  some  of  Hall's  friends  had  previously  rented  them 
to  some  other  person. 

We  conclude  from  the  testimony,  the  possession  of  the  lands 
was  given  to  the  purchasers,  and  that  they  have  been  occupied 
since  the  sale  by  persons  who  entered  upon  them  as  tenants  of 
Hall,  or  by  the  permission  of  his  tenants.  It  appears  also  from 
the  proofs  that  the  value  of  the  premises  has  been  reduced 


634  Hays  v.  Hall.  [Alabama, 

greatly  since  the  sale,  and  no  other  cause  of  this  effect  is  shown  by 
the  testimony,  than  the  failure  of  the  persons  who  have  occapied 
the  premises  to  keep  them  in  repair.     Neither  installment  of  the 
purchase  money  was  paid  punctually;  each  was  paid  bj  the 
sureties  of  the  vendees  after  a  suit  had  been  instituted  to  com- 
pel payment.     The  vendor  died  eight  or  nine  months  after  the 
last  note  was  due.     If  the  failure  to  pay  the  first  installment 
punctually  gave  him  a  right  to  rescind  the  agreement,  he  waiTed 
the  right  by  the  acceptance  of  the  money,  and  be  acquiesced 
in  the  neglect  to  discharge  the  other  note  by  asserting  no  claim 
to  the  possession  of  the  lands.    He  was  not  bound  to  conyey 
the  title  before  the  whole  purchase  money  was  paid,  and  he  died 
in  no  default,  because  no  right  existed  during  his  life  to  demand 
a  conveyance  of  him.     As  he  had  acquiesced  in  the  delay  of 
the  vendees  to  pay  the  purchase  money,  his  personal  represen- 
tatives had  a  right  to  do  so  also.     That  he  did  so  is  proved  bj 
the  fact  that  he  afterwards  received  the  balance  of  the  purchase 
money.     At  no  time  before  the  whole  purchase  money  was  paid, 
had  the  purchasers  any  ground  upon  which  they  could  have  been 
permitted  to  avoid  the  specific  execution  of  the  agreement.    The 
effect  of  their  own  default  was  against  them,  and  in  favor  of  the 
vendor  and  his  representatives;  and  all  benefit  from  that  de- 
fault has  been  waived  by  those  who  might  have  claimed  it.    If 
the  last  installment  had  not  been  paid,  a  bill  might  have  been 
filed  by  the  personal  representatives  of  the  vendor  to  compel  a 
specific  performance,  and  upon  such  a  bill  in  such  a  case,  the 
decree  sought  ought  to  be  made.     The  vendor  performed,  dur- 
ing his  life,  a  valuable  part  of  the  contract  by  parting  with  the 
possession  of  the  lands,  and  had  a  right  before  his  death,  as 
the  last  note  became  due  prior  to  that  event,  to  a  specific  exe- 
cution of  the  agreement. 

The  principle  is  well  settled,  that  where  either  party  has 
performed  a  valuable  part  of  his  contract  for  the  sale  and  pur- 
chase of  an  estate,  and  is  in  no  default  for  not  performing  the 
residue,  he  shall  have  a  specific  execution  of  the  other  part  of  hia 
contract:  2  Story  Eq.  82.  This  right  the  vendor  did  nothing, 
after  he  acquired  it,  to  impair,  and  after  his  death  it  belonged 
to  his  personal  representative,  if  he  chose  to  claim  it.  The  pos- 
session from  which  the  vendor  parted  was  never  reg^ned  or 
claimed,  either  by  himself,  whilst  he  lived,  or  by  his  representa- 
tives after  his  death.  The  value  of  the  lands  has  been  diminished 
since  the  sale  of  them,  by  the  want  of  proper  care  in  those  from 
whom  it  was  required.     The  impossibility  of  placing  a  party  in 
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sUUu  quo,  who  has  performed  a  valuable  part  of  his  agreement, 
and  was  in  no  default  for  not  performing  the  residue,  is  another 
£^und  for  the  specific  execution  of  the  agreement:  2  Id.  83. 
If  the  sale  could  not  be  executed,  the  heirs  of  the  vendor  would 
be  injured  by  the  consequences  of  duties  omitted,  or  of  acts 
which  were  not  the  vendor's  or  their  own.  Time  may  be  of  the 
essence  of  an  agreement  in  a  court  of  equity.  It  is  always 
essential,  when  it  is  made  so  by  the  terms  of  a  contract;  and  it 
18  considered  so  by  some  able  chancellors,  in  every  case,  in 
which  the  party  who  seeks  relief  has  been  in  default  himself, 
without  any  just  excuse,  or  any  acquiescence  or  subsequent 
waiver,  by  the  other  party:  2  Story  Eq.  85,  86;  1  You.  &  C. 
415;  1  Johns.  Ch.  370. 

But  for  the  acquiescence  and  acts  of  waiver,  on  the  part  of 
the  vendor  and  bis  personal  representative,  the  vendee  never 
would  have  acquired  a  right  to  the  specific  execution  of  the 
agreement,  in  this  case. 

It  is  a  general  rule,  that  where  the  specific  execution  of  an 
agreement,  respecting  lands,  will  be  decreed  between  the  par- 
ties, it  will  be  decreed  between  all  parties  claiming  under  them 
in  privity  of  estate,  or  representation,  or  title,  unless  other 
controlling  equities  are  interposed.  The  rule  is  thus  stated  in 
2  Story  Eq.  96,  97. 

The  purchase  money  is  treated,  in  equity,  as  the  persoifttl 
property  of  the  vendor,  and.  as  such,  goes  to  his  personal  rep- 
resentatives: 2  Story  Eq.  98,  99.  If  it  be  unpaid  at  the  vendor's 
death,  the  personal  representative  has  a  right  to  receive  it.  If 
the  payment  of  the  money  and  the  conveyance  of  the  estate,  are 
according  to  the  agreement,  to  be  made  at  the  same  time,  the 
personal  representative  would  have  a  right,  in  a  case  where  the 
time  agreed  upon  for  performance,  was  not  of  the  essence  of 
the  contract,  if  in  no  other  case,  to  a  specific  execution  of  the 
agreement,  if  he  applied  to  a  court  of  equity  for  the  purpose, 
in  a  reasonable  time  after  the  day  for  performance. 

The  purchase  money  having  been  made  the  personal  property 
of  the  vendor,  by  his  own  contract,  his  personal  representative  haa 
a  right  .to  all  the  remedies  to  recover  or  retain  it,  to  which  the 
vendor  would  be»if  he  were  living.  When  the  representative  goes 
into  equity,  he  must  make  the  heirs  of  the  vendor,  as  well  as  the 
vendee,  and  all  other  persons  who  have  an  interest  in  the  matter, 
parties  to  his  bill.  The  heirs  may,  if  they  choose,  unite  with 
him,  as  complainants— otherwise,  they  must  be  made  defendants 
By  the  contract,  in  this  case,  no  day  was  fixed  for  the  con** 
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veyanoe  of  the  title.  The  vendor's  bond  required  him  to  coii- 
yey  the  estate,  soon  after  the  payment  of  all  the  purchase 
money.  If  the  purchasers  and  their  sureties  had  made  no  de* 
fault,  there  is  no  reason  to  suppose  the  title  would  not  have 
been  conveyed  by  the  vendor  in  his  life-time  according  to  his 
contract.  Their  defaults  were  acquiesced  in,  and  waived  by 
the  vendor  himself,  and  his  personal  representative. 

It  is  a  just  excuse,  for  the  omission  of  the  administrator,  in 
this  case,  to  file  his  bill  for  the  execution  of  the  contract  sooner 
than  he  did,  that  the  pui-chasera  could  have  obtained  a  specifio 
execution  of  the  agreement  in  the  orphans'  court  of  the  propel 
county,  by  filing  a  petition  against  the  administrator  upon  the 
bond  of  his  intestate,  and  satisfying  the  court  that  it  was  fairly 
made.  This  statutory  remedy  is  more  summary  and  less  ex- 
pensive, than  the  proceeding  in  equity,  in  which  the  same  ob- 
ject is  attained:  Aik.  Dig.  95. 

The  vendees,  and  those  who  claim  under  them,  can  not  com- 
plain of  the  administrator's  delay  in  taking  steps  to  enable  him 
to  have  the  title  conveyed  to  them,  when  the  consequence  of 
any  course  he  could  have  pursued,  would  have  been  longer  de» 
lay  than  would  have  been  the  result  of  the  prosecution  by  the 
vendees,  of  the  remedy  to  which  they  only  were  entitled  in  an 
orphans'  court :  1  Johns.  Oh.  379;  2  P.  Wms.  66. 

The  next  question  is,  whether  the  bond  which  three  of  the 
plaintiffs  in  error  made  to  Hall  is  valid.  We  tbink  there  is  no 
consideration  to  support  the  bond.  The  payment  by  him  of 
the  last  installment  of  the  purchase  money  was  what  he  was 
bound  to  do.  Nothing  that  appears  in  the  record  would  have 
been  a  good  defense  to  the  action  at  law  upon  the  note,  or  have 
given  him  a  right  in  equity,  to  enjoin  a  judgment  upon  it.  As 
the  vendor  parted  with  the  possession  of  the  premises,  and  the 
vendees  bound  themselves  to  pay  part,  at  least,  of  the  purchase 
money,  before  the  time  fixed  for  the  conveyance  of  the  title,  the 
promise  to  pay  the  whole  of  the  purchase  money  was  independ- 
ent of  the  obligation  of  the  vendor  to  convey,  and  the  entire 
6um  could  have  been  recovered  at  law,  without  any  averment 
in  the  declaration,  of  the  vendor's  ability  to  convey  the  estate. 
A  plea  in  such  a  case,  that  the  vendor  had  no  title  on  the  day 
fixed  for  the  conveyance,  would  be  no  bar  to  the  action,  as  this 
court  decided,  in  the  case  of  Weaver  v.  ChiidreaSf  3  Stew.  363. 

There  was  no  just  claim  to  an  injunction,  from  a  court  of 
equity ;  because  the  case  shows  the  title  could  have  been  obtained^ 
on  a  proper  application  to  an  orphans'  court.     That  the  com* 
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plainants,  who  made  the  bond  to  Hall,  might  have  defended 
the  action  at  law,  upon  it,  does  not  deprive  them,  in  this  case, 
of  their  claim  to  relief  in  equity  against  their  bond.  The  juris- 
diction of  the  court  might  perhaps  be  maintained  upon  the  prin- 
ciple, that  it  is  against  conscience  for  Hall  to  enforce  the  bond, 
and  unjust  to  the  obligors  that  be  should  retain  it.  He  might 
take  a  nonsuit  in  the  action  now  pending,  and  renew  it  again, 
hereafter,  when  the  obligors  could  not  prove  that  their  bond 
was  without  consideration;  and  we  will  not  decide,  that  equity 
might  not  exercise  jurisdiction  upon  the  principle  of  quia  timet, 
and  decree  the  cancellation  of  the  bond:  2  Story  Eq.  10,  11. 

As  equity  has  jurisdiction  to  decree  a  specific  execution  of  the 
contract  of  James  Hays,  deceased,  in  favor  of  his  administrator, 
it  was  proper  for  the  complainants  in  their  bill  for  a  specific  per- 
formance (for  which  object  the  bill,  in  this  case,  was  filed),  to 
make  the  matter  of  the  bond  to  Hall,  a  part  of  the  case.  It  is  a 
settled  rule,  that  if  a  court  of  equity  have  jurisdiction  of  a  cause, 
for  one  purpose,  it  may  exercise  it  generally:  2  Story  Eq.  97. 

.  There  ought,  we  think,  to  be  a  decree  for  tbe  cancellation  of 
the  bond,  and  for  a  perpetual  injunction  of  tbe  suit  at  law  upon 
it,  as  well  as  for  a  specific  execution  of  the  contract  for  the  sale 
of  the  lands,  into  which  James  Hays  entered,  in  his  life-time. 
The  assignment  by  the  vendees,  of  tbe  vendor's  bond  to  Hall 
and  Lucas,  created  in  favor  of  the  latter  persons,  an  equitable 
mortgage.  If  the  purchase  money  which  the  sureties  paid,  did 
not  belong  to  the  vendees,  and  has  not  been  repaid  by  the  ven- 
dees, tbe  sureties  in  this  case,  have  a  right  to  tbe  estate,  as 
mortgagees,  upon  a  decree  for  the  specific  execution  of  the  con- 
tract, in  favor  of  the  complainants.  Such  a  mortgage  they 
might  foreclose  as  other  mortgages  may  be  foreclosed.  It  does 
not  appear  that  John  O.  Merriweather  had  any  interest  which  a 
decree  in  this  case  could  affect,  as  his  wife  died  before  her 
father,  James  Hays.    Betts  also  appears  to  have  no  interest. 

So  much  of  the  decree  as  dismissed  the  bill,  as  to  the  defend- 
ants, John  G.  Merriweather  and  Betts,  is  affirmed,  at  the  costs 
of  the  plaintiffs  in  error.  But  the  decree,  in  all  other  respects, 
is  reversed,  and  the  cause  is  remanded,  for  the  purpose  of  hav- 
ing the  principles  of  the  opinion  of  this  court  carried  into 
effect.  This  court  can  not  now  make  such  a  decree  as  ought  to 
be  made,  because  the  circuit  court  made  its  decree  before  all 
the  necessary  parties  were  before  that  court.  The  heirs  at  law 
of  the  complainant,  Patrick  W.  Hays,  ought  to  have  been  made 
parties,  before  the  decree  of  the  circuit  court  was  made.    Hall 
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has  died  since  the  cause  was  brought  into  this  court,  and  his 
executors  have  been  made  parties  here;  but  it  will  be  proper  to 
make  his  heirs  at  law  parties,  before  the  case  shall  be  heard 
again  in  the  circuit  court.  All  the  amendments  for  these  pur* 
poses  may  be  made,  after  the  case  shall  be  again  in  that  court, 
upon  a  mandate  from  this:  7  Pet.  130.  There  ought  also  to  bo 
either  an  answer  from  the  wife  of  Love,  or  a  decree^  pro  con- 
fessOf  against  her. 

The  plaintiffs  in  error  must  be  allowed  the  costs  of  this  court 
upon  BO  much  of  the  decree  of  the  circuit  court  as  is  revened 
against  the  defendants,  Goodall,  Edmondson,  Lucas,  and  the 
executors  of  Hall. 

GoLDTHWiUTE,  J.,  uot  sitting  in  this  case. 

SPBonno  Pekpormanos  op  Gomtbaots  bt  Coubts  of  Bquitt:  See  for  • 
full  diacaaaion  of  this  subject  the  notes  to  Seymowr  t.  Ddameey^  15  Am.  Dea 
299  e<  Hq,;  Anderwm  v.  Oreen,  23  Id.  423;  Atwood  v.  CM,  26  Id.  661,  See 
SaUmarsh  v.  Beene,  ante,  626 
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[4  Pqbeeb,  40T.] 

Adultebt  Need  not  be  Proved  bt  Dibsct  Testwokt,  bat  it  may  be  in- 
ferred from  ciroamstanoes  that  lead  to  it  by  fair  inferenoea,  as  a  neoaa- 
sary  conclosiozL 

Admission  or  Confession  of  a  defendant  in  his  anawer  can  not  ettaUiah 
adultery  or  authorize  a  decree  of  divorce  upon  that  ground,  either  in 
cases  of  divorce  a  vinculo  or  a  maua  et  thoro. 

Desertion  on  the  Part  of  Plaintiff  is  no  Dkrnsb  to  an  action  of  divorce 
upon  the  ground  of  adultery. 

CkMffS  WILL  NOT  BE  AWARDED  against  a  wife  in  a  divorce  auit  brought  hf 
her  although  she  is  unsuccessfuL 

Court  of  Eqxtitt,  on  a  Bill  for  a  Divobcb  by  the  wife,  will  diraefe  the 
husband  to  pay  over  to  a  proch^n  ami  anffident  funds  to  proaoonte  tba 
suit  to  a  final  bearing. 

AuMONT  WILL  ALSO  BE  AWARDED  the  wifc  pendente  Ute. 

Ebbob  to  a  decree  of  the  circuit  court  of  Washington  coonty, 
exercising  chancery  jurisdiction,  dismissing  a  bill  of  the  com- 
plainant for  a  divorce,  at  her  cost.  The  facts  appear  from  the 
opinion. 

Sallee^  for  the  plaintiff  in  error. 

Oibbons,  dmlra, 

OoLDTHWAiTE,  J.  The  suit  was  instituted  in  the  cirouit  court 
of  Washington  county,  in  January,  1834,  and  is  a  bill  in  equity^ 
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by  means  of  which,  the  complainant  seeks  to  prooore  the  dis- 
solntion  of  a  marriage,  contracted  between  the  defendant  and 
herself,  in  the  year  1810. 

The  complainant  alleges,  in  terms  well  calculated  to  excite 
the  sympathies,  that  she  has  borne  to  the  defendant  eight 
children,  all  living  pledges  of  her  affection  to  him,  whom  she 
charges  to  have  treated  her,  at  all  times,  with  coldness  and 
neglect,  and  frequently  with  personal  chastisement,  brutal  in- 
sult, and  unmanly  abuse.  She  further  charges  him  to  have 
formed  an  adulterous  connection,  about  the  year  1829,  with  one 
Charlotte  Richardson,  a  common  prostitute,  whom  he  brought 
to  the  dwelling  of  the  complainant,  built  for  her  a  house,  but  a 
short  distance  therefrom,  and  has  ever  since  lived  with  her  in 
adultery.  She  also  charges,  that  she  entertained  serious  appre- 
hensions for  her  life,  from  his  cruelty — he  having  declared  in 
the  most  solemn  manner,  that  be  would  take  her  life,  but  for 
the  fear  of  the  law;  compelled  by  this  cause,  she  sought  refuge 
with  her  mother,  on  whose  kindness  and  bounty  she  had  sub- 
sisted for  the  last  four  years,  previous  to  the  exhibition  of  her 
bill. 

She  alleged,  moreover,  that  two  of  her  children  are  daughters 
grown  up  to  woman's  estate,  whom  the  defendant,  regardless 
of  the  duties  and  feelings  of  a  parent,  had  reduced  to  the  de- 
graded state  of  servants  and  slaves  to  his  paramour,  compelling 
them  to  perform  the  most  menial  offices  to  that  prostitute:  that 
the  other  children  remaining  with  him,  are  in  a  state  of  almost 
entire  nakedness,  destitute  of  the  soothing  attentions  of  a 
mother,  and  daily  witnesses  of  the  disgraceful,  immoral,  and 
adulterous  conduct  of  their  father. 

The  bill  also  sets  forth,  a  statement  of  the  personal  estate 
held  by  the  defendant,  and  alleges  that  nearly  the  whole  of  the 
same  was  obtained  by  reason  of  his  marriage  with  the  com- 
plainant. She  prays  that  the  marriage  may  be  dissolved,  the 
property  divided  as  may  be  just  and  equitable,  that  the  custody 
of  the  children  may  be  committed  to  her,  and  for  general  relief. 

The  answer  is  in  a  tone  of  sufficient  asperity,  to  show  the 
state  of  feeling  between  the  parties  to  have  been  of  a  most  un- 
pleasing  description.  The  complainant  is  charged  to  have  been 
exceedingly  lazy,  indolent,  and  taking  no  care  of  the  family; 
with  permitting  everything  to  be  wasted,  neglected,  and  de- 
stroyed; with  being  petulant,  passionate,  and  oftentimes  sullen 
and  stubborn,  at  times  exhibiting  the  greatest  passion  and  fury, 
and  tben  remaining  silent  for  weeks.    The  defendant  admits  that 
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he  has  more  than  onoe  inflicted  personal  chastisement  on  his 
wife,  bj  -whipping  her  with  small  peach  or  plum-tree  switches,  and 
once  by  striking  her  with  his  open  hand;  but  this  he  excuses  by 
reason  of  being  provoked  thereto,  by  her  excessive  abuse,  taunt- 
ing and  provoking  language,  combined  with  her  insufferable 
neglect.  In  relation  to  the  particular  and  specific  cause  of 
offense,  set  forth  in  the  bill,  the  defendant  alleges,  *'  that  at  the 
time  his  wife  left  his  house,  and  for  more -than  a  year  subse- 
quent thereto,  he  never  had  been  guilty  of  an  act  of  infidelity 
to  his  wife,  in  connection  with  Charlotte  Bichardson,  and  that 
she  did  not  remove  into  the  house,  near  the  dwelling  of  the  de- 
fendant, until  more  than  a  year  subsequent  to  the  time  his  wife 
left  his  bed  and  board/'  The  answer  denies  in  general  terms, 
any  cruel  treatment,  and  insists  that  the  defendant  has  con- 
ducted himself  to  his  children,  as  a  kind  and  affectionate  father; 
that  he  neither  permits  them  to  see  nor  learn  anything  which  is 
improper,  and  that  they  are  all  well  satisfied  with  their  condi- 
tion in  life,  and  desire  no  change. 

It  must  appear  to  all,  that  if  the  facts  as  they  are  charged, 
actually  exist,  there  could  be  but  little  difficulty  in  establishing 
the  same  by  evidence,  which  would  be  perfectly  satisfactory  in 
its  character;  but  that  disclosed  by  the  record,  produces  no 
such  conclusion;  the  examination  of  the  witnesses  was  evidently 
conducted  by  those  unskilled  in  the  art,  or  not  aware  of  the  im- 
portance of  presenting  facts  for  the  consideration  of  the  court, 
and  altbougb  enough  is  disclosed  to  induce  the  belief  that  the 
witnesses  knew  more,  and  could  perhaps  have  stated  facts, 
which,  if  disclosed,  might  have  established  the  material  allega- 
tions of  the  bill,  yet  it  would  be  highly  dangerous,  as  well  as 
manifestly  illegal,  for  any  court  to  act  on  facts  which  might, 
but  which  have  not,  been  established  by  testimony  It  has 
been  urged  with  great  force,  that  the  same  measure  of  testi- 
mony should  not  be  required  to  establish  the  crime  of  adultery, 
against  him  who  is  shown  to  entertain  a  feeling  of  disgust  and 
dislike  to  his  wife,  as  against  one  whose  daily  intercourse  is  of 
the  most  friendly  and  harmonious  description;  but  it  can  not  be 
said  that  the  mere  existence  of  such  feelings  will  authorize  a 
court  to  infer  the  commission  of  such  an  offense,  withou  some 
evidence  within  the  established  rules. 

It  is  said,  however,  that  the  proof  brings  the  defendant  within 
the  rules  of  evidence  applicable  to  cases  of  this  character — that 
the  fact  is  not  necessary  to  be  established  by  direct  evidenoe^ 
but  may  be  inferred  from  other  facts — that  if  a  married  maa 
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is  seen  at  a  brothel,  and  remains  there  a  sufficient  time,  in  a 
room  with  a  common  prostitute,  to  commit  the  act,  adultery 
shall  be  inferred:  AatJey  t.  AsUey^  1  Hag.  714.  The  general 
role  is  laid  down  with  more  clearness  and  brevity  in  the  case  of 
Loveden  y.  Loveden,  2  Id.  1:  "  It  is  a  fundamental  rule,  that  it 
is  not  necessary  to  prove  the  direct  fact  of  adultery.  The  fact 
is  inferred  from  circumstances  that  lead  to  it  by  fair  inference 
as  a  necessary  conclusion."  Now  the  only  facts  proved  in  this 
case,  seem  to  be  that  Charlotte  Richardson  was  a  widow,  living 
on  the  public  road  in  the  country,  and  that  the  defendant  had 
been  seen  to  call  there  for  a  few  minutes  in  passing  the  road. 

It  is  said  that  herer  is  a  married  man,  going  into  a  brothel, 
etc. — ^but  no  evidence  is  shown  in  the  record  to  establish  any 
fact  which  can  legally  induce  the  conclusion  that  this  female 
was  then  a  prostitute.  The  subsequent  facts  proved  are,  that 
she  was  removed  in  1829  or  1830,  to  a  house  near  the  defendant, 
by  a  slave  belonging  to  him;  that  she  has  since  had  two  bastard 
children,  of  which  he  is  the  reputed  father,  and  that  he  has 
been  seen  at  her  house.  i 

The  witnesses  state  that  they  know  nothing  of  their  own 
knowledge,  but  from  circumstances,  they  should  think  that  the 
defendant  and  Charlotte  Bichardson  had  been  living,  or  might 
have  been  living  in  adultery  since  about  1829.  It  is  also  proved 
that  he  paid  for  a  loom  which  was  put  up  in  her  house.  If  we  test 
these  facts  by  the  rule  before  referred  to,  can  we  arrive  at  the 
conclusion  of  adultery  committed? 

The  reputation  of  the  paternity  of  the  children,  is  certainly 
not  the  legal  way  to  establish  it,  nor  can  it  weigh — neither  can 
we  infer  what  the  circumstances  are,  which  the  witnesses  do 
not  state.  Does  the  paying  for  the  loom,  the  moving  of  the 
woman  by  the  slave  or  by  his  master,  the  proximity  of  residence, 
the  being  seen  at  her  house,  no  circumstances  of  suspicion  being 
stated,  or  the  bearing  of  bastard  children  by  her,  with  the 
reputation  of  Richardson's  being  their  father,  bring  this  case 
within  the  general  rule  before  stated  ?  We  look  in  vain  for  any 
fact  which,  by  fair  inference,  will  lead  to  adultery  as  a  neces- 
sary conclusion. 

Before  dismissing  the  consideration  of  the  evidence  in  this 
cause,  it  may  not  be  improper  to  advert  to  the  general  rules 
which  are  understood  to  prevail  in  the  ecclesiastical  courts  on 
the  subject  of  allegation.  It  is  believed  to  be  the  uniform 
practice  of  these  courts,  to  require  that  all  the  facts  should  be 
alleged  with  such  convenient  certainty,  of  time,  person,  and 
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place,  as  will  enable  the  defendan;  to  meet  the  charge  with 
proof.  How  far  the  adoption  of  similar  rales  may  be  necessary 
or  expedient  in  this  state,  is  one  point  on  which  the  court  will 
not  now  express  any  opinion. 

But  it  is  said  that  no  evidence  was  necessary  in  this  cause— 
that  the  material  fact  of  adultery  is  admitted  by  the  answer, 
and  that  a  decree  must  be  the  consequence — ^that  the  statute 
directing  that  tbe  confessing  or  admission  shall  be  received, 
was  only  to  prevent  collusion,  and  ought  not  to  apply  to  cases 
where  no  coUusion  exists,  and  where  none  can  be  apprehended. 

All  the  various  statutes  on  the  sabject  of  divorce,  seem  to 
have  copied  very  closely  from  the  rules  Which  have  obtained  in 
the  ecclesiastical  courts  of  England,  and  perhaps  the  exposi- 
tion which  has  been  given  to  these  rales,  will  be  found  to  afford 
good,  if  not  the  best  rules  of  construction,  for  our  statutes. 
That  confessions,  shall  not  by  themselves,  be  admitted  to  estab- 
lish the  fact  of  adultery,  is  a  well-settled  rule  of  those  courts, 
and  is  one  of  the  established  canons  of  the  English  church, 
adopted  in  the  year  1608 — and  the  unvarying  decisions  of  the 
courts  of  doctors  commons  have  applied  it  to  all  cases  of 
divorce,  whether  fiual  or  temporary.  Some  doubt  seems  to  have 
existed,  whether  tbe  most  solemn  confession,  without  some 
fact  proved,  leading  to  act,  would  of  itself  justify  the  hasband  in 
withdrawing  from  the  bed  of  the  wife:  Mortimer  v.  Mortimer,  2 
Hag.  310;  4  Ecc.  47,  and  cases  there  cited.  This  case  is  be- 
lieved to  settle  the  construction  which  the  canon  of  tbe  chureh 
has  received — indeed,  ifc  would  be  impossible  to  say  how  far  any 
rule,  which  should  attempt  to  attach  facts  to  a  confession,  would 
be  of  any  real  service:  for,  if  the  confession  would  not  be  re- 
ceived by  itself,  it  is  difficult  to  conceive  how  any  fact,  not  con- 
clusive in  itself,  would  aid  it.  Be  this  as  it  may,  our  statute  has 
not  left  the  discretion  to  any  court,  to  receive  aid  from  a  confes- 
sion. It  is  found,  Aik.  Dig.  131,  ''In  order  to  prevent  collusion 
between  tbe  parties,  in  no  case,  shall  the  confession  of  them,  or 
either  of  them,  be  taken  or  received  as  evidence,  in  any  case  of 
divorce." 

It  was  a  subject  of  some  doubt  with  the  court,  whether  the 
object  of  tbe  legislature  being  apparent,  to  prevent  collusion, 
and  there  being  no  danger,  or  not  such  great  danger  of  this, 
in  cases  where  the  divorce  was  not  a  vinculo,  a  court  would  not 
be  authorized  to  decree  a  divorce  a  mensa  et  thoro,  on  a  confes- 
sion merely;  but  such  a  practice  seems  never  to  have  obtained 
in  Ibo  English  ecclesiastical  courts,  under  a  canon  certainly  not 
so  obligatory  iji  its  tenn?j  as  our  statute,  which  applies  to  all 
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cases  of  divorce,  whether  final,  or  otherwise.  A  similar  rule 
obtains  in  New  York :  1  Johns.  Ch.  197. 

We  have,  therefore,  been  reluctantly  drawn  to  the  conclu- 
sion, that  the  admission  or  confession  of  the  adultery  in  the 
answer,  would  not  authorize  the  court  to  decree,  without  proof 
of  the  fact,  in  the  ordiuaiy  method,  provided  for,  by  the  rules 
of  law — and  our  regret  is  the  greater,  because,  in  the  case  be- 
fore us,  the  auswer  seems  very  distinctly  to  admit  the  crime 
chained;  but  to  rest  its  excuse  on  what  is  termed  by  the  eccles- 
iastical courts,  compensatio  criminia,  setting  up  the  desertion  of 
the  wife  from  his  house,  in  1829,  as  a  bar  to  her  relief.  If  such 
was  admitted,  it  would  not  bar  the  relief.  Even  a  malicious 
desertion  will  not  bar  a  sentence  of  divorce,  for  adultery:  Std' 
Uvan  V.  Sullivan^  2  Ecc.  814. 

The  charge  of  cruelty  is  the  only  one  remaining  to  be  consid- 
ered; and  without  examining  the  mode  of  its  allegation,  either 
as  general  or  particular,  so  as  to  enable  the  defendant  to  answer 
or  disprove  the  fact,  it  is  sufficient  to  observe,  that  on  this 
point,  there  is  a  total  defect  of  testimony. 

The  court  below  dismissed  the  bill  at  the  costs  of  the  com- 
plainant, and  it  does  not  appear,  in  any  part  of  the  record,  that 
she  prosecuted  her  cause  by  a  prochein  ami^  who  would,  alone, 
be  responsible  for  costs.  It  was  manifestly  improper  to  render 
any  decree  against  her,  for  costs,  in  a  suit  prosecuted  against 
her  husband,  under  any  circumstances;  but,  in  this  case,  the 
court  is  of  opinion,  that  he  should  have  been  compelled  by  the 
decree,  to  pay  the  same,  as,  from  the  admissions  of  the  answer, 
it  appears  that  she  had  probable  cause  for  instituting  her  pro- 
ceedings; although  she  may  not  have  been  able  to  prosecute 
the  case  to  successful  issue.  He  would  also  have  been  directed,  in 
the  earliest  stage  of  the  proceedings,  to  pay  over  to  her  prochein 
ami,  a  sufficient  sum  of  money  to  proscute  the  suit  to  a  final 
hearing;  and  she  should  have  been  alimented  p^nden^e  lUe — as 
the  husband  would  thus  have  been  responsible  for  the  costs, 
there  would  have  been  neither  hardship  nor  impropriety,  in  de- 
creeing the  same  against  him,  independent  of  the  admissions  of 
the  answer.  It  might  also  have  been  proper,  for  the  court 
below,  under  peculiar  circumstances,  to  have  dismissed  the  bill, 
but  without  prejudice,  though  such  a  decree  is  understood  to  be 
matter  of  discretion  with  the  court — and  which  exercise  of  dis- 
cretion could  not  be  reviewed.  But  as  this  question  has  not 
been  argued,  no  opinion  is  necessary  on  this  point — the  more 
especially  as,  from  the  facts  charged  by  the  bill,  and  disclosed 
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by  the  answer,  it  is  i]t>t  improbable,  that  the  causes  which  in- 
duced the  exhibition  of  the  complaint,  may  hare  continued 
since  the  suit  was  instituted. 

It  is  the  opinion  of  this  courts  that  there  is  no  enor  in  the 
decree,  so  far  as  it  directs  the  bill  to  be  dismissed;  and  that 
there  is  error  in  the  same,  so  far  as  it  directs  the  dismission,  at 
the  costs  of  the  com^plainant — ^for  which  error  it  is  reversed; 
and  this  court,  proceeding  to  render  such  decree  as  should  have 
been  rendered  by  the  court  below,  doth  order,  adjudge,  and  de- 
cree, that  the  said  bOl  of  complaint  be  dismissed,  and  that  the 
said  John  Bichardson,  the  defendant  therein,  shall  pay  all  the 
costs  of  this  court,  and  of  the  court  below. 


Admissionb  as  BviDEirGB.— "OomoesBiooB  are  yohmtary  aflknowMgiMnti 
made  by  a  party  of  the  exirtenoe  or  troth  of  oertain  facta:"  Bout.  Law  Diet, 
tit.  Admiagioiia.  One  of  the  principal  exceptiona  to  the  general  role  of  evi- 
dence rejecting  hearsay  testimony  is  that  which  allows  admissions  and  con- 
fessions made  by  a  party  against  his  interests  to  be  received  as  evidence  in 
judicial  proceedingii.  Mr.  Greenleaf  considers  such  evidence  admissihlB  "as 
a  sabstitnte  for  the  ordinary  and  legal  proof,  either  in  virtae  of  the  direct 
consent  and  waiver  of  the  party,  as  in  case  of  explicit  and  solemn  admisskms; 
or  on  the  groonds  of  public  policy  and  convenience,  as  in  the  case  of  those 
implied  from  assumed  character,  acquiescence,  or  conduct:*'  1  GreeuL  £v., 
13th  ed.,  sec.  169.  So,  many  admissions  of  third  persons  are  adnussihle, 
partly  as  belonging  to  the  res  getUB^  partly  as  made  against  the  interest  of 
the  party  making  them,  and  partly  because  of  some  privity  with  him  against 
whom  they  are  offered  in  evidence:  Id.  When  made  under  such  circnm< 
stances  as  render  them  admissible  in  evidence,  they  are  considered  the  safest 
and  best  proof  that  can  be  adduced:  Maichin  v.  JfofcAtii,  6  Fa.  St.  332, 338^ 
per  Gibson,  0.  J.;  WilUama  v.  WUUama,  I  Law  Bep.  (Proe.  &  I>iv.)29; 
Bobinaon  v.  Jiobinson,  1  Sw.  &  Tr.  SM;  29  L.  J.  (P.  M.  &  A.)  179;  filfosie  v. 
£tofl«,  4  Notes  of  Cases,  286.  "  The  admission  of  a  party  chai^ged  with  a  crim- 
inal or  wrongful  act  has,  at  all  times  and  in  all  systems  of  jurispmdenoei 
been  considered  as  most  cogent  and  condnsive  proof:*'  Per  Gockbum,  G.  J., 
in  Bobinaon  v.  Bobinaon,  attpra,  "  A  species  of  evidence  of  the  highest  kind, 
provided  always  that  it  is  accompanied  with  certain  requisites:  first»  en* 
doubted  proof  that  the  admissions  were  made;  second,  that  the  erpiessious 
were  clear  and  distinct;  and  third,  that  the  admissions  were  sincere: "  Per 
Dr.  Lushington,  in  Stone  v.  Stone,  aupra. 

Admissions  or  Pasties  to  Divobcb  Stttt. — T^e  consideration  of  this  sub- 
ject necessarily  requires  us  to  examine  the  nature  of  a  suit  of  this  kind  in 
order  that  we  may  ascertain  who  are  parties  thereto;  who  will  be  affected  by 
granting  the  relief  sought;  and  when,  if  at  all,  the  law  allows  the  marital 
relation  to  be  dissolved  upon  the  admission  or  confession  of  one  of 
the  partiea  of  the  commission  of  such  acts  as  under  the  law  oca* 
stitute  a  ground  for  divorce;  and  also  whether  such  admissions  must 
be  corroborated  by  other  evidence  before  a  court  will  be  justified  in 
granting  the  relief  sought.  Marriage,  although  generally  defined  to  be  a 
personal  relation  arising  out  of  a  civil  contract  to  which  tiie  consent  of  the 
parties  capable  of  making  it  is  necessary,  can  not,  like  other  oontiaots^  be 
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dissolved  by  the  parties  at  will.  Divorce  is  allowed  only  for  causes  approved 
by  law.  Aa  agreement  which  has  for  its  object  a  dissolution  of  the  marital 
relation  is  inoperative  and  of  no  legal  effect.  Neither  can  courts  properly  act 
upon  the  consent  of  the  parties,  and,  because  of  such  consent,  grant  either 
parfy  a  release  from  the  matrimonial  compact  A  suit  for  divorce,  although 
on  the  face  of  the  record  a  mere  controversy  between  two  private  parties,  is, 
in  tmth,  a  triangular  proceeding,  sui  ffeneris,  in  which  the  public  or  govern- 
ment occupies  the  position  of  a  third  party:  2  Bish.  Mar.  &Div.,  Gth  v(\.,  sec. 
230;  Opinion  of  Judges,  16  Me.  481;  WhUtington  v.  Whittington,  2  Dev.  & 
Bw  law,  G4.  In  South  Carolina,  marriage  is  deliued  to  be  '*  a  civil  contract 
of  mutual  partnership  and  personal  cohabitation  during  life,  under  the  yn* 
▼IsionH  of  laws  passed  on  this  subject.  The  parties  are  the  man,  the  wonuu^ 
and  the  state.  The  state  is  interested,  her  interest  being  that  the  contract 
shall  be  fulfilled  beneficially  to  the  progeny,  of  whom  the  future  citizens  are 
to  be  composed:**  McCord's  South  Carolina  Statutes,  vol.  2,  p.  733.  Thus, 
it  will  be  perceived  that,  although  not  a  party  to  the  record,  the  public  is 
interested  in  all  suits  for  divorce,  not  for  the  purpose  of  opposing  the  divorce 
at  all  events,  but  to  prevent  a  dissolution  of  the  matrimonial  ties,  except  as 
justified  by  facts  which  the  law  has  declared  to  be  sufficient  ground  for  such 
dissolntion.  So,  in  seeking  such  relief,  it  becomes  necessary  to  establish  the 
justice  of  the  application,  "  not  merely  as  between  jthe  parties  to  the  record, 
bat  as  between  them  and  the  community,  including  those  individuals  who 
are  specially  interested,  yet  not  before  the  court:'*  2  Bish.  Mar.  &  Div.,  Gth 
ed.,  sec  231.  This  is  what  is  frequently  termed  "  satisfying  the  conscience 
of  the  court:"  Id;  HaU  v.  HaU,  3  Sw.  &  Tr.  347;  Wolf  v.  Wolf,  Wright, 
243.  Mr.  Bishop,  after  considering  this  subject  at  length,  thus  states  his  con- 
clusions as  to  the  nature  of  such  a  suit.  "  We  may,  therefore,  regard  the 
divorce  suit  as  a  civil  one,  between  three  parties — the  government,  the  plaint- 
ffof  record,  and  tlie  defendant  of  record.  What  the  government  does  is: 
1.  To  protect  the  rights  of  persons  not  before  the  court,  but  liable  to  be 
affected  by  the  decree  or  sentence;  2.  To  guard  the  interest  of  the  public  as 
to  its  morals;  and,  3  and  chiefly,  to  see  that  the  status  of  its  subjects,  who 
are  parties  of  record,  and  sometimes  their  children,  is  properly  determined 
or  established.  But  it  has  no  interest,  which  it  desires  to  enforce,  to  compel 
the  plaintiff  of  record  either  to  bring  the  suit  or  to  prosecute  it  when  brought; 
and  so  he  may  discontinue  it,  or  bar  his  right,  at  pleasure.  It  is  a  civil,  ^- 
angular  action  of  tort,  in  its  whole  character  svli  generis" 

From  these  observations  it  will  be  perceived  that  inasmuch  as  the  public 
constitute  a  third  party  to  every  divorce  suit,  it  must  necessarily  follow  as  a 
AOgical  and  legal  deduction,  based  on  the  rules  of  evidence,  that  no  decree  or 
sentence  of  divorce,  separation,  or  nullity,  can  be  founded  on  the  sole  evi- 
dence of  the  admissions  or  confessions  of  the  defendant,  either  in  or  out  of  * 
court.  Such  confessions,  or  admissions,  are  not  evidence  against  the  party 
public,  and  consequently  a  decree  in  the  plaintiff's  favor,  without  other  evi- 
dence, would  be  unwarranted.  Such  has  always  been  the  rule  of  the  com- 
mon law:  2  Bish.  Mar.  &  Div.,  6th  ed,  sec.  240;  Baker  v.  Baker,  13  CaL  87. 
A  similar  rule  prevails  in  the  canon  law  founded  on  a  decretal  epistle  of  Pope 
Celestine  III.,  and  renewed  in  the  canons  of  1597.  For  the  definition  of 
"canons **  as  used  in  this  note,  see  1  Bish.  Mar.  k Div.,  6th  ed.,  sec  61.  In 
ESngland  this  has  always  been  the  law,  at  least  since  1603,  founded  on  the 
one  hundred  and  fifth  canon  of  that  date,  unless  some  change  has  been  made 
therein  by  the  act  of  parliament,  dated  August  28,  I857f  20  and  21  Viet,  e. 
85,  which  deprived  the  English  ecclesiastical  courts  from  and  after  its  going 
Am.  I>Ba  Vol..  XZX~S5 
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into  operatioii  in  1858,  of  their  jarisdiction  over  matrimonial  canaea^  and 
transferred  them  to  a  new  coart,  styled:  '*  The  court  for  divorce  anu  matri- 
monial causes. "  Whether  any  such  change  was  made  by  that  act  will  be 
considered  hereafter,  the  present  remarks  being  made  with  the  nndentanding 
that  from  1603  the  English  courts  have  been  governed  by  the  one  hundred 
and  fifth  canon,  which  is  in  the  following  words:  "  Forasmuch  as  matri- 
monial causes  have  been  reckoned  and  reputed  among  the  weightiest*  and 
therefore  require  the  greater  caution  when  they  come  to  be  handled  and  de- 
bated in  judgment,  especially  in  causes  wherein  matrimony,  having  been  in 
the  church  duly  solemnized,  is  required,  upon  any  sugg^tion  or  pretext 
whatsoever,  to  be  dissolved  or  annulled,  we  do  strictly  charge  and  enjoin, 
that,  in  all  proceedings  in  divorce  and  nullities  of  matrimony,  good  eiieam- 
epection  and  advice  be  used,  and  that  the  truth  may  (as  far  as  is  possible)  bs 
sifted  out  of  the  depositions  of  witnesses,  and  other  Liwful  proofs  and  evic- 
tions, and  that  credit  be  not  given  to  the  sole  confession  of  the  parties  tbam- 
selves,  however  taken  under  oath,  either  within  or  without  the  court:"  Poyn- 
ter  on  Marriage  and  Divorce,  338.  Mr.  Bishop  considers  this  canon,  both  ii 
spirit  and  efifect,  and  probably  in  letter,  a  part  of  the  common  law:  2  Ksh. 
Mar.  &  Div.,  6th  ed.,  sec.  241. 

The  courts  of  this  country  have  generally  so  regarded  it»  and  have  nni- 
fonnly  proceeded  in  conCpnnity  with  its  mandate:   lVoo{folk  v.  WooyoUtf  53 
Ga.  661;  Scott  y,  Scott,  17  Ind.  309;  SwsceKion  of  WHgfl,   18  La.  Ann.  49; 
Boaier  v.  Baxter,  1  Mass.  346;  Holland  v.  IJoUand,  2  Id.  154;  True  v.  True, 
6  Minn.  658;  Wasltbumv.  Waahbum,  6 'S.  E,  195;   Whitev.  HVi^,  45  Id.  121; 
Montgomery  v.  Montgomery,  3  Barb.  Ch.  132;  Lyon  v.  Lyon,  62  Barb.  13S; 
Betta  v.  Belts,  1  Johns.  Ch.  197;  Dewmbaghv,  Devanbagh,  5 Paige,  554;  S.  C, 
28  Am.  Dec.  443;  Wood  v.  }Food,  2  Brews.  447;  Welehv.  Welch,  16  Ark.  527; 
Halves  v.  Hawes,  33  lU.  286;  Robinson  v.  Bobinson,  16  Mich.  79;  Latham  v. 
Latham,  30  Gratt.  307.     So  also  in  England,  the  courts  have  considered  them- 
selves bound  by  the  one  hundred  aud  fifth  canon,  and  have  uniformly  refused 
to  allow  persona  to  be  divorced  upon  admissions  alone,  uncorroborated  by  cir- 
cumstances or  other  evidence:  Tucker  v.  Thicker^  5  Notes  of  Cases,  458;  Har» 
risen  v.  //ar?*Mon,  5  Moore  P.  C.  96;  Noverre  v.  Noverre,  1  Rob.  Ecc  428, 440; 
Williams  v.  Williams,  1  Hag.  Con.  299;  4  Eng.  Ecc.  415.   Section  48  of  the  act 
above  referred  to,  establishing  the  present  English  divorce  court,  provided 
that  "the  rules  of  evidence  observed  in  the  superior  courts  of  common  law 
at  Westminster  shall  be  applicable  to  and  observed  in  the  trial  of  all  ques- 
tions of  fact  in  the  court."    In  Bobinson  v.  Bobiiuon,  1  Sw.  k  Tr.  362,  a  case 
which  was  tried  before  the  court  established  by  that  act,  the  question,  what 
weight  should  be  given  to  admissions  made  by  the  defendant,  and  whether  a 
divorce  could  be  granted  on  them  alone,  was  considered  and  determined  by 
the  court.     *'Now  the  evidence,  as  has  been  before  observed,  consists  en- 
tirely of  admissions  made  by  the  wife  alone;  and  here  a  question  presents 
itself,  as  to  how  far  the  admissions  of  a  wife  charged  with  adultery,  nnaup- 
ported  by  any  confirmatory  proof,  can  be  acted  upon  as  conclusive  evidence 
on  which  to  pronounce  a  divorce.     If  this  court  had  been  a  court  of  purely 
ecclesiastical  jurisdiction,  the  one  hundred  and  fifth  canon,  which  prohibits 
the  granting  of  a  divorce  on  the  sole  and  imsupported  testimony  of  the 
wife,  would  have  precluded  us  from  acting  on  this  evidoice.    But  as  this 
court  is  not  a  court  of  ecdosiastical  jurisdiction,  nor  bound  in  cases  of  di- 
vorce a  vinculo  by  rules  of  merely  ecclesiastical  authority,  it  is  at  libertj  to 
act,  and  bound  to  act,  on  any  evidence  legally  admissible,  by  which  the  fact 
of  adultery  is  established;  and  if  therefore  there  is  evidence,  not  open  ta 
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exception,  of  admissions  of  adnltery  by  the  principal  respondent,  it  wonld 
be  the  dnty  of  the  court  to  act  on  such  admissions,  although  there  might  be 
a  total  absence  of  all  other  evidence  to  support  them.  No  doubt  the  admis- 
■iona  of  a  wife,  unsupported  by  corroborative  proof,  should  be  received  with 
the  utmost  circumspection  and  caution;  not  only  is  the  danger  of  collusion 
to  be  guarded  against,  but  other  sinister  motives  which  might  lead  to  the 
making  of  such  admissions,  if,  though  unsupported,  they  could  effect  their 
pozpose,  are  sufficient  to  render  it  the  dnty  of  the  court  to  proceed  with  the 
utmost  caution  in  giving  effect  to  statements  of  this  kind;  the  more  so  as  it 
mnst  always  be  borne  in  mind  that  the  co-resiK>ndent,  though  not  in  a  legal 
point  of  view  interested  in  the  result,  inasmuch  as  from  the  absence  of  evi- 
dence available  as  against  him,  he  is  entitled  to  an  acquittal,  has  yet,  socially 
and  morally,  the  deepest  interest  in  the  result.  Nevertheless,  if,  after  look- 
ing at  the  evidence  with  all  the  distrust  and  vigilance  with  which,  as  we  have 
aaid,  it  ought  to  be  regarded,  the  court  should  come  to  the  conclusion,  firsts 
that  the  evidence  is  trustworthy,  secondly,  that  it  amounts  to  a  clear,  dis- 
tinet^  and  unequivocal  admission  of  adnltery,  we  have  no  hesitation  in  saying 
that  the  court  ought  to  act  upon  such  evidence,  and  afford  to  the  injured 
party  the  redress  sought  for.  The  admission  of  a  party,  charged  with  a 
criiEdnal  or  wrongful  act,  has  at  all  times,  and  in  all  systems  of  jurispru- 
dence, been  considered  as  most  cogent  and  conclusive  proof;  and  if  all  doubt 
of  its  genuineness  and  sincerity  be  removed,  we  see  no  reason  why  such  a 
confession  should  not,  as  against  the  party  making  it,  have  full  effect  given 
to  it  in  cases  like  the  present." 

In  rendering  this  decision  the  Rnglish  court  apparently  overlooked  the  fact, 
that  the  one  hundred  and  fifth  canon  was  simply  declaratory  of  the  ancient 
common  law,  by  which  the  court  was  governed  by  the  express  provision  of 
the  act  organizing  it:  See  sec.  48  above  cited.  The  admissions  of  the  wife  in 
that  case,  however,  were  held  not  to  amount  to  a  confession  of  adultery,  and 
consequently  the  above  remarks  can  not  be  considered  as  binding  in  sub- 
sequent cases-;  and  Mr.  Bishop  correctly  regards  them  as  mere  dicta:  2  Bislu 
Mar.  k  Div.,  6th  ed.,  sec  246.  But  in  Williams  v.  William.'ft  L.  R.,  1  Prob. 
&  Div.  29,  decided  in  1865,  Lord  Penzance  thus  refers  to  Robinson  v.  Jiobin- 
ton:  "The  case  cited  is  an  authority  for  the  proposition,  that  the  court  may 
act  on  the  admissions  of  the  wife,  although  they  are  not  supported  by  any 
other  evidence.  But  I  entirely  concur  with  the  observations  of  the  lord  chief 
justice  as  to  the  great  danger  of  relying  entirely  upon  such  admissions.  In 
each  case  the  question  will  be,  whether  all  reasonable  groimd  for  suspicion  ia 
removed." 

Apmt&sions  ob  Confkssigns  07  Pabtebs  Admissible. — Although  the  policy 
of  the  law  prohibits  a  decree  of  divorce  from  being  granted  upon  the  admis- 
•ions  or  confessions  of  the  parties  alone,  they  are  not,  for  that  reason,  inad- 
missible in  evidence  where  they  have  been  voluntarily  made,  and  are  relevant; 
firee  from  suspicion  of  collusion  and  corroborated  by  circumstances,  they  are 
ranked  with  the  safest  proof:  Matchin  v.  Matcliin,  6  Pa.  St.  332,  337;  Morti- 
mer  v.  Mortimer,  2  Hag.  Con.  310;  4  £ng.  Ecc.  543.  Great  caution  should 
be  observed  by  courts  however  in  receiving  such  testimony,  and  if  it  appean 
not  to  have  been  voluntarily  made,  or  to  have  been  obtained  by  fraud,  it 
should  not  be  received:  Derby  v.  Derby,  6  C.  E.  Qreen,  36;  CaUendcr  v.  CaU 
Under,  53  How.  Pr.  364.  In  the  latter  case  it  was  held  by  the  supreme  court 
of  New  York  that  where  a  husband,  by  fraud  and  duress,  obtains  from  his 
wife  a  written  confession  of  adultery  and  commences  a  divoroe  suit  upon 
that  ground,  equity  will  enjoin  him  from  using  the  confession  in  the  suit. 
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On  the  other  httad,  if  it  appears  to  the  coort  thai  what  is  testified  to  does 
really  amount  to  a  oonfession  which  has  been  made  voluntarily  am:  withoot 
collusion,  it  should  be  received:  Stone  ▼.  Stone,  3  Notes  of  Cases,  27S,  288; 
Tucker  v.  TurJcer,  5  Id.  458;  Harris  v.  Harris,  2  Hag.  Eoc  ICO;  4  Eog.  Ecc 
160;  WiUiama  v.  Williams,  1  Hag.  Con.  299;  4  Eng.  Ecc.  415;  Robinson  v. 
Eobinson,  1  Sw.  &  Tr.  302;  WUliams  v.  Williams,  L.  R.,  1  Prob.  &  Div.  29; 
OarreU  v.  Oarrett,  12  Ind.  407;  Baker  v.  Baker,  13  Cal.  87;  Evans  v.  Evans, 
41  Id.  103.  The  weight  to  be  given  to  such  confessions,  when  properly  re- 
ceived, varies  according  to  the  circumstances  of  each  particular  case.  When 
connected  with  other  facts,  a  confession  or  admission  may  bo  entitled  to  ths 
highest  consideration,  while  in  other  cases  it  may  be  treated  as  of  no  signifi- 
canoe:  2  Bish.  Mar.  &  Div.,  6th  ed.,  sec.  243;  Jones  v.  Jones,  2  C.  K 
Green.  351;  FuUerton  v.  FuUerton,  11  Scotch  Less.  Cas.,  3d  series,  720;  Crom 
V.  Cross,  3  Paige  Gh.  139;  Cohbe  v.  Garston,  Milw.  Jr.  529;  Brealy  v.  R&td^ 
2  Curt.  Ecc.  833,  843;  7  Eng.  Ecc.  328,  330. 

The  chief  reason  why  courts  ought  not  to  act  upon  uncorroborated  admis- 
sions is,  that  if  they  did  so  act,  it  would  be  impossible  to  prevent  oollusioD 
between  the  parties,  and  the  obtaining  of  divorces  where  the  grounds  for  them 
do  not  exist.  The  rule  must  be  interpreted  by  its  reason:  2  Bish.  Bfsr. 
&  Div.,  6th  ed.,  sec.  244.  Some  difference  of  opinion  exists  in  England, 
whether  the  evidence  which  must  accompany  and  corroborate  the  confession 
of  a  party  before  a  divorce  can  be  decreed,  need  only  be  such  as  to  satisfy  the 
court  of  the  absence  of  collusion,  or  whether  there  must  always  be  other 
testimony  directly  pointing  to  the  fact  confessed.  In  a  number  of  cases  the 
sufficiency  of  the  former  is  distinctly  implied.  In  Harrison  v.  Harrison,  4 
Moore  P.  C.  06, 103,  the  corroborating  evidence  showed  only  that  the  confesdon 
was  sincere,  and  that  there  had  been  no  collusion.  So  in  Noverre  t.  Koverre, 
1  Bob.  Ecc.  428,  the  corroborating  evidence  disclosed  extreme,  though  not  in- 
decent familiarities  on  the  part  of  the  wife  with  a  pupil  of  her  husband,  and 
it  was  held  sufficient.  Also  in  Tucker  v.  Tucker,  5  Notes  of  Cases,  458,  a  di- 
vorce was  decreed  on  account  of  adultery,  at  the  suit  of  the  husband,  on  the 
oonfession  of  the  wife,  aided  by  supplemental  evidence  not  in  itself  amoantiiig 
to  proof  of  adultery:  See  also  Owen  v.  Owen,  4  Hag.  Ecc.  261;  Mortimer  y. 
MoHimer,  2  Hag.  Con.  310;  4  Eng.  Ecc  543;  Grant  v.  Grant,  2  Curt  Eoc. 
10;  7  Eng.  Ecc.  3.  In  this  country  it  is  sufficient  if  the  proof  shows  thsl 
the  confessions  are  free  from  collusion  or  fraud  and  have  been  voluntarily 
made:  Billings  v.  Billings,  11  Pick.  461;  Jones  v.  Jones,  2C.  K  Green,  351; 
Baker  v.  Baker,  13  Cal  87;  EvaM  v.  Evans,  41  Id.  103;  Sawyer  v.  Sawyer, 
Walk.  (Mich.)  48.  But  see  //a^Titan  v.  McLeland,  16  La.  26;  Clutcli  v.  CluteK 
Sax.  474;  Hansley  v.  Hansley,  10  Ired.  506.  In  Sawyer  v.  Sawyer,  supra, 
the  amount  of  evidence  required  to  corroborate  a  confession  was  held  to  vsiy 
with  the  danger  of  collusion.  So  in  Baker  v.  Baker,  13  CaL  95,  it  was  said, 
that  ''if  the  confessions  of  the  party  were  to  be  received  as  sufficient  proof 
there  would  be  danger  of  collusion.  It  is  to  guard  against  this  that  other 
proof  is  required  in  corroboration  of  the  defendant's  confessions.  The  ssms 
rule  must  apply  to  confessions  as  evidence  in  all  other  cases  of  divorce  from 
the  bonds  of  matrimony,  with  this  limitation:  that  where  there  is  less  dan- 
ger of  collusion,  or  it  could  not  be  practiced  so  easily,  the  corroboratiDg  tsdM 
or  circumstances  need  not  be  of  so  decisive  a  character.  The  object  of  ths 
rule  is  to  guard  against  collusion — not  to  obstruct  the  administration  of  jus- 
tice. Where  the  circumstances  of  the  cases  are  such  as  to  repel  all  sospicion 
of  collusion  and  leave  in  the  mind  of  the  court  no  doubt  of  the  truth  of  tlM 
confessions,  it  should  act  accordingly. 
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Statutes  Modiftino  Common  Law  Bule.— In  some  of  the  states  the  rule 
of  the  common  law  as  above  stated  has  been  modified  or  changed  by  statute, 
and  in  other  states  statutes  have  been  adopted  which  exclude  all  oonfesdoxws 
Jordan  v.  Jordan,  17  Ala.  46C;  Oray  v.  Oray,  15  Id.  779;   ComeUua  v.  CoT' 
melius,  31  Id.  479;  Simons  v.  Simons,  13  Tex.  468;  MaUiews  v.  JHcUhews,  41 
Id.  331 ;  Brainard  v.  Brainard^  Wright,  364.    In  the  construction  of  a  stat- 
ute which  prohibited  confessions  from  being  received,  the  supreme  court  of 
Ohio,  in  Bascom  v.  Baseom,  Id.  633,  said:  "  The  statute,  with  a  view  to  pre- 
vent divorces  by  collusion,  prohibits  the  receipt  of  the  admissions  or  confes- 
sions of  either  party  in  evidence.    But  when  it  becomes  necessary  to  show 
any  transaction  of  either  party,  the  conversation  bonajide  had,  has  been  uni- 
fonnly  regarded  as  part  of  it,  and  admissible;  the  court  being  careful  to  ex- 
elude  everything  that  could,  by  the  most  strict  construction,  be  looked  upon 
as  originating  in  collusion,  or  ^e  desire  of  either  party  to  make  evidence  to 
favor  the  application  of  the  other  party."    In  California,  a  statute  forbids  a 
divorce,  "upon  the  default  of  the  defendant,  or  upon  the  uncorroborated 
statement,  admisition,  or  testimony  of  the  parties,"  eta:  Civ.  Code,  sec.  130l 
See  Baker  v.  Baker,  13  CaL  87;  Evans  v.  Ewma,  41  Id.  103;  Matihai  v.  Mai- 
AtO,  49  Id.  91. 


Childbess  V.  MoCullough  and  Richardson. 

\S  FOBKBB,  64.] 

MiBJOiNDEB  OF  PABTIBS. — Courts  of  law  Will  uot  take  cognizance  of  distinot 
and  separate  claims  or  liabilities  of  several  persons  in  one  action,  though 
standing  in  the  same  relative  situations.  Hence,  where  two  persons  havo 
covenanted  with  another,  by  distinct  and  separate  writings,  the  one  for 
the  ^rformance  of  several  duties  and  the  other  becoming  surety  for  hiin» 
they  can  not  be  joined  in  the  same  action  to  recover  for  a  breach. 

CoYBNANT.  Error  to  the  circuit  court  of  Tuskaloosa  county. 
On  a  general  demurrer  t9  the  declaration,  judgment  was  ren« 
dered  for  the  defendants.    The  facts  are  stated  in  the  opinion. 

Crabb  and  Porter,  for  the  plaintiff  in  error. 

EUia  and  Peck,  contra, 

Gk>LDTHWAiTB,  J.  This  action,  in  its  form,  is  covenant;  and 
the  declaration  sets  forth  a  contract  under  seal,  dated  twenty- 
ninth  January,  1883,  entered  into  by  the  plaintiff,  with  the 
defendant,  MoCullough,  by  which  it  appears,  that  McOul- 
lough  covenanted  to  perform  several  duties,  and  make  sev- 
eral paymenU,  which  it  is  unnecessary  to  recapitulate,  but 
which  were  to  be  performed  and  paid  at  several  times  dur- 
ing the  years  1838  and  1834.  It  also  sets  forth  another  con- 
tract under  seal,  between  the  same  parties,  dated  the  twentieth 
September,  1833,  which  does  uot  seem  to  change  the  previous 
contract,  except  so  far  as  to  discharge  McCullough  from  one 
of  his  stipulations.    It  also  sets  forth  a  contract,  under  seal. 
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between  the  plaintifif,  and  the  defendant,  Bichardson,  dated 
September,  1833;  bj  which  Bichardson  covenanted  with  the 
plaintiff  to  become  the  security  of  McCollou^h  for  the 
performance  of  his  part  of  the  contract,  before  entered  into 
bj  him  with  the  plaintiff — so  far  as  the  same  extended  to  the 
then  present  year.  Many  omissions  of  the  duties  to  hare 
been  performed  by  McCullough,  under  his  contract,  are  assigned 
for  breaches  of  the  covenant,  and  it  avers  omissions  of  acts 
to  be  done  by  him  in  1834  as  well  as  1833.  To  this  declara- 
tion the  defendants  demurred,  and  judgment  was  thereon 
rendered  in  their  favor.  The  correctness  of  this  judgment  is 
now  sought  to  be  reversed. 

The  objection  to  which  this  declaration  seems  liable,  is  the 
misjoinder  of  the  parties  defendant.  It  is  a  well-recognized 
rule,  that  courts  of  law  will  not  take  cognizance  of  distinct  and 
separate  claims,  or  liabilities  of  several  persons  in  one  suit, 
though  standing  in  the  same  relative  situations :  1  Chit.  Pi.  33. 

In  the  present  case,  McCullough  and  Bichardson  were  each 
liable  to  the  plaintiff,  on  their  several  covenants,  but  by  dif- 
ferent instruments,  and  not  to  the  same  extent.  McCullough 
was  liable  absolutely;  Bichardson  was  only  liable  in  the  event 
of  the  failure  of  McCullough.  McCullough  was  liable  for  two 
years,  Bichardson  for  one  only.  And  although  the  contract  of 
each  was  in  relation  to  the  same  subject-matter,  it  would  by  no 
means  follow,  that  they  are  liable  as  joint  contractors.  There 
is  no  more  reason,  to  assume  a  joint  liability  in  this  case,  than 
in  the  case  of  the  maker  and  indoner  of  a  promissory  note. 
Then  the  contract  of  each  party  is  in  reference  to  the  same  sub- 
ject-matter.  yet  the  liabilities  are  perfectly  distinct  and  several 
in  their  character. 

That  the  defendants  were  not  liable  as  joint  contractors,  and 
should  not  have  been  sued  as  such,  is,  we  think,  obvious;  but 
one  illustration  may  be  drawn  from  a  well-settled  and  acknowl- 
edged principle  of  law.  All  joint  contractors  are  liable  in  the 
same  manner,  as  each  other,  and  a  release  of  one  is  the  release 
of  all:  Co.  Lit.  232;  L.  M.  S.  376.  Test  the  case  by  this  rule, 
and  it  would  follow,  if  the  defendants  are  joint  contractors, 
that  McCullough  would  be  released,  if  a  release  was  given  to 
Bichardson.  That  this  would  not  be  the  effect  of  a  release  to 
him,  under  the  case  presented,  is  without  doubt. 

There  was  therefore  no  error  in  the  judgment  of  the  coori 
below,  and  it  must  be  affirmed. 

CoLiJEB,  J.,  not  sitting. 
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Sanders  and  Habbibon  v.  Oghii/ebee. 


[5  Poms,  78.] 
▲  NoTB  Dbawv  on  Satubdat,  payable  one  day  after  data,  beoomae  dne  on 

the  Monday  following,  if  no  days  of  grace  are  allowed.    Action  can  not 

be  commenced  on  the  day  of  the  date  of  the  note,  on  the  gronnd  that  the 

day  following  is  Sunday. 
Whibx,  howxvbr,  a  Notb  Falls  Dub  on  a  SmroAY  sabsequent  to  the  next 

day  after  its  date,  the  day  of  payment  is  the  day  previous  to  that  agreed 

upon  by  the  parties  for  performance. 

AflsUMPBiT  upon  a  note  dated  Saturday,  September  13,  1884, 
payable  one  day  after  date.  The  writ  was  tested  September  16, 
1834.  The  defendant  pleaded  in  abatement  that  the  writ  was 
iasaed  before  the  cause  of  action  accrued,  and  upon  issue 
joined  upon  such  plea,  verdict  was  rendered  for  defendant. 
The  other  facts  are  stated  in  the  opinion. 

Peck,  for  the  defendant  in  error. 

Hopkins,  0.  J.  The  question  presented  by  the  assignment 
of  error  in  this  case  is,  whether  a  note  for  the  payment  of 
money  which  was  executed  on  a  Saturday,  and  payable  one 
day  after  date,  was  due  on  the  day  of  its  date,  or  on  the 
next  Monday  afterward.  The  note  is  not  one  upon  which  days 
of  grace  are  allowed.  Neither  party  intended  that  the  money 
should  be  paid  on  the  day  the  note  was  made.  The  promise 
made  by  one  party  and  accepted  by  the  other,  was  to  be  per- 
formed the  next  day,  and  that  day  was  a  Sunday,  on  which  it 
was  not  lawful  to  comply  with  the  promise,  or  to  accept  the 
fulfillment  of  it.  To  decide  that  the  money  was  due  on  the  day 
of  the  date  of  the  note,  would  be  to  allow  an  efifect  to  the  con- 
tract against  the  clear  intention  of  the  parties. 

We  are  of  opinion,  therefore,  that  the  day  for  performance, 
was  the  first  one  after  that  of  the  date  of  the  note,  upon  which 
the  money  could  have  been  paid,  without  a  yiolation  of  the  in- 
tention of  the  parties,  or  of  the  law  of  the  land.  That  day  was 
the  next  Monday  after  the  date  of  the  note. 

In  the  case  of  Avery  t.  Stewart,  2  Conn.  69  [7  Am.  Dec.  240], 
a  majority  of  the  court  determined  that  a  note,  payable  within 
sixty  days  from  the  date,  was  due  on  the  sixty-first  day  after 
the  date  of  the  note,  because  the  sixtieth  day  was  a  Sunday. 
We  concur  in  the  opinion  of  the  minority  of  the  court  in  that 
case. 

Where  a  contract  is  to  be  performed  within  or  at  a  stipulated 
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time,  or  a  specified  number  of  days  afterdate,  and  the  daj  fixed 
for  performance  is  not  the  next  day  after  the  date  and  happens 
to  be  a  Sunday,  the  contract  ought  to  be  performed  the  day 
before.     This  qualification  of  the  rule,  applied  to  this  case, 
contains  the  principle  applicable  to  negotiable  instruments,  and 
by  the  admission  of  it,  the  operation  of  the  law  will  be  uniform. 
When  the  last  of  the  three  days  of  grace,  allowed  on  negotia- 
ble instruments,  is  one  on  which  it  is  unlawful  to  demand  or 
make  a  payment,  the  day  for  performance  is  the  second  day  ot 
grace.    Where  there  is  any  lawful  day  for  performance,  con- 
tiBots  ought  to  be  performed  within  the  time  limited.    As  the 
action  in  this  case  was  commenced  on  the  day  the  note  was  dae» 
it  was  brought  before  the  cause  of  action  accrued. 
The  judgment  is  affirmed. 

Whbn  thb  Bay  for  the  Pkbtobmakob  of  a  contract  or  other  act  happen* 
on  Sunday,  some  difference  of  opinion  exists  as  to  whether  it  shall  he  perfomied 
on  the  day  previous  or  the  day  after.  The  preponderance  of  authority  seems 
to  be  that  it  shall  be  performed  upon  the  day  after.  In  the  note  to  Avety 
▼.  Stewart,  7  Am.  Deo.  250,  the  authorities  are  collected  and  reviewed.  A 
demand  of  performance  on  Sunday  need  not  be  complied  with:  Delameter  v. 
Miller,  13  Id.  512, 


White,  Administbatob  de  bonis  non,  i;.  Beabd. 

[6  POBXSB,  M.] 

Personal  Refresentativb  of  a  testator  or  iatestate  has  no  interest  in  the 
real  estate  of  the  deceased,  and  no  power  to  sell  it,  unless  authorised  to 
do  so  by  an  order  of  the  proper  court  made  in  exercise  of  the  juxisdio- 
tion  conferred  by  statute. 

EiOHT  OF  Such  REPRESEKTATiyB  TO  Rboover  the  purchase  money  agreed 
to  be  paid  the  deceased  for  the  conveyance  of  a  tract  of  land,  where  there 
has  boeu  a  part  performance  by  the  delivery  of  possession,  is  founded 
upon  the  agreement  which  shows  that  the  deceased  intended  to  convert 
his  interest  in  the  land  into  personal  property,  and  also  because,  thsrs 
having  been  a  part  performance  and  no  subsequent  default,  a  spedfio 
execution  of  the  agreement  may  be  had. 

Administrator  Who  has  Agreed  bt  Parol  to  Gonvxt  to  another  a 
tract  of  land  when  the  purchase  money  is  all  paid,  may  sue  and  recover 
any  installment  thereof  that  may  be  dae,  without  having  made  or 
tendered  a  conveyance  of  the  title,  the  vendee  being  in  possessioiL 

Parol  Agreement  for  the  Sale  of  Real  Estate,  no  part  of  which  hii 
been  performed,  can  not  be  enforced  by  either  party,  nor  by  their  repr»» 
sentatives  after  they  are  dead. 

Where  A.  Sold  Lands  bt  Parol,  and  the  vendee  went  into  possession,  and, 
after  the  vendor's  death,  executed  his  note  to  the  administrator  of  the 
vendor  for  the  purchase  price,  and  took  the  administrator's  bond  for 
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title,  ooaditioned  for  the  making  of  title  when  the  note  was  paid,  in  an 
action  by  B.,  administrator  de  bonU  non  of  A.,  to  recover  the  amount  of 
the  note:  Held,  1.  That  the  vendee's  possession  having  been  undisturbed, 
the  note  given  by  him  was  founded  upon  a  sufficient  consideration,  and 
might  be  enforced.  2.  That  the  administrator  de  bonis  non  was  the 
proper  party  to  sue  the  vendee. 

AssuicpsiT  brought  by  Abel  H.  White,  administrator  de  honia 
non  of  Benjamin  Palmer,  on  a  promissory  note  for  nine  hundred 
dollars,  payable  to  Job  Going,  administrator  of  Benjamin 
Palmer.  Judgment  for  defendant.  The  other  facts  appear 
from  the  opinion. 

Orabb,  Stewart,  and  Porter,  for  the  plaintiff  in  error. 

EUi8  and  Peck,  contra. 

HoPKiNa,  0.  J.  In  this  case,  the  action  is  founded  upon  a 
note  made  by  the  defendant  to  Job  Going,  as  adminis- 
trator of  Benjamin  Palmer,  deceased.  On  the  trial  of  the 
cause,  the  defendant  gave  in  evidence  a  penal  bond,  executed 
by  the  said  Going,  on  the  day  of  the  date  of  the  note,  with  a 
condition,  that  the  bond  should  be  void,  if  Going  conveyed  a 
good  title  in  fee  simple  to  the  land  described  in  the  condition, 
to  the  defendant,  when  he  made  full  payment  of  the  purchase 
money  to  Going. 

It  is  recited  in  the  condition,  that  Palmer,  the  intestate,  pur- 
chased the  land  in  his  life-time,  of  Going;  that  afterward,  he 
bargained  and  sold  it  to  the  defendant,  and  delivered  the  pos- 
session to  him.  That  in  pursuance  of  the  agreement  between 
the  intestate  and  the  defendant,  the  latter  had  made  his  notes 
for  the  purchase  money  to  Going,  as  administrator;  one  payable 
the  first  of  March,  1831,  and  the  other  the  first  of  March,  1834. 
It  was  proved  by  a  witness,  that  the  note  in  this  case,  which 
was  due  on  the  first  of  March,  1834,  was  given  for  a  part  of  the 
purchase  money,  and  is  one  of  the  two  notes  mentioned  in  the 
condition  of  the  bond.  It  was  proved  by  the  same  witness, 
that  the  parties  to  the  bond,  admitted,  when  it  was  executed, 
the  defendant  had  no  title  to  the  land,  and  no  agreement  in 
writing  for  it  with  Palmer,  who  had  taken  in  his  life-time,  tho 
bond  of  Going  for  a  title.  The  land  is  particularly  described  in 
the  condition  of  the  bond.  After  the  death  of  Going,  the 
plaintiff  was  appointed  administrator  de  bonis  non  of  the  goods 
and  chattels  of  Palmer,  and  brought  this  action  to  recover  the 
sum  of  money  due  on  the  note. 

Upon  the  foregoing  evidence,  the  court  below  instructed  the 
jury,  that  if  they  believed  the  facts  proved,  the  consideration 
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of  the  note  had  failed,  and  the  defendant  was  entitled  to  their 
verdict.  The  assignments  of  error  here  are  made  npon  the 
plaintiff's  exception  to  the  instructions,  and  the  admission  of 
the  bond  in  evidence. 

It  is  indisputable  that  a  personal  representatiye  has  no  inter- 
est in  the  real  estate  of  his  testator  or  intestate,  and  no  power 
to  sell  it,  unless  authorized  to  do  so,  by  an  order  of  the  proper 
court,  made  in  the  exercise  of  jurisdiction  conferred  bj  our 
statute  law.  No  such  order  appears  in  this  case.  The  first 
question  to  be  considered  is,  whether  the  intestate  did  any  act 
in  his  life-time,  which  shows  that  he  intended  his  interest  in 
the  land  should  form  part  of  his  personal  property  ?  The  proob 
of  the  defendant  are  his  own  admissions  and  Gbing's,  contained 
in  the  condition  of  the  bond,  or  proved  by  the  witness.  Such 
evidence  would  be  incompetent  against  the  heirs  of  Palmer, 
upon  an  application  of  either  the  administrator  or  the  defend- 
ant, to  a  court  of  equity,  for  a  specific  execution  of  the  agree- 
ment between  the  defendant  and  Palmer,  but  the  evidence  is 
competent  between  the  parties  to  this  suit.  According  to  the 
proof  in  the  cause.  Palmer,  the  intestate,  sold  the  land  de- 
scribed in  the  condition  of  the  bond,  by  a  parol  agreement,  to 
the  defendant,  who  was  pat  in  possession  of  the  premises  by  the 
vendor;  that  in  pursuance  of  the  agreement  with  the  intestate,  he 
made  the  note  in  this  case,  and  another  for  the  purchase  money, 
to  Going,  the  administrator  of  the  vendor.  It  does  not  appear 
that  the  defendant  has  ever  been  disturbed  in  the  possession  of 
the  land,  or  that  he  has  abandoned  it.  If  the  evidence  be  true, 
and  it  can  not  be  questioned  in  this  case,  and  the  intestate  had 
lived  until  the  purchase  money  became  due,  without  having  dis- 
turbed the  defendant's  possession,  he  would  have  had  a  right  to 
a  specific  execution  of  the  agreement  in  a  court  of  equity:  2 
Story  Eq.  66,82,  83, 87;  Bob.  on  Frauds,  148;  Sag.  Yen.  104, 105. 

His  right  to  an  execution  of  the  contract,  would  be  founded 
upon  the  performance  by  him,  of  a  valuable  part  of  the  agree- 
ment, and  the  impossibility  of  placing  him  in  statu  quo  by  any 
other  relief.  The  part  that  he  performed,  was  the  delivery  of 
the  possession,  upon  which  the  defendant  could  have  made  a 
successful  application  for  a  specific  execution,  if  the  vendor  or 
bis  heirs  had  refused  to  convey  according  to  the  agreement,  and 
the  defendant  had  been  in  no  default  for  not  performing  his 
part  of  it.  The  estate  of  the  intestate  could  not  be  placed  in 
staiu  quo,  if  the  execution  of  the  contract  should  be  refused. 
The  defendant  has,  we  presume,  as  the  contrary  does  not  appear. 
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enjoyed  the  possession  of  the  premises  for  many  years,  and  as 
he  entered  upon  them  on  a  contract  for  the  x^nrohase,  no  rent 
Gonld  be  recoTered:  1  Stew.  &  P.  294;  6  Johns.  46;  2  Taunt.  145. 

As  the  intestate  sold  the  land  in  his  .life-time,  delivered  the 
possession,  and  died,  in  no  default  for  not  having  performed  the 
residue  of  his  contract,  it  is  a  case  in  which  his  administrator 
has  the  right  in  equity,  to  the  purchase  money,  and  to  a  remedy 
in  a  court  of  equity,  to  compel  the  heirs  of  his  intestate — if  the 
case  can  be  proved  as  clearly  against  them,  as  it  is  between  the 
parties  here — to  perform  the  agreement,  and  the  defendant  to  ac- 
cept the  performance  of  it.  The  right  of  the  administrator  to  the 
purchase  money,  is  founded  upon  the  contract  of  the  intestate, 
which  shows  he  intended  to  convert  his  interest  in  the  land,  into 
personal  property,  and  having  performed  so  much  of  the  contract 
as  to  acquire  a  right,  had  he  lived,  and  been  in  no  default  after- 
ward, to  a  specific  execution.  The  right  of  the  administrator  to 
the  remedy  in  equity,  is  the  consequence  of  his  equitable  right 
to  the  purchase  money:  Bob.  on  Frauds,  144;  3  Atk.  1;  2  Story 
£q.  96-99;  Bays  et  al.  v.  HaU  et  al.,  in  this  court  [ante,  530].        | 

If  the  heirs  refuse  to  convey  the  land,  the  same  principle 
which  sustains  applications  of  heirs  to  a  court  of  equity,  to 
compel  personal  representatives  to  pay  the  purchase  money  of 
real  estate,  which  had  been  purchased  by  testators  or  intestates, 
supports  the  claim  of  the  administrator  against  the  heirs,  to  a 
decree  for  a  specific  performance. 

Neither  the  administrator,  nor  the  heirs  of  Palmer,  have  been 
required  by  the  agreement,  to  do  any  act  since  his  death.  The 
condition  of  the  bond  describes  the  land,  and  it  is  admitted  in 
the  condition,  that  the  notes  were  given  for  the  purchase  money, 
in  pursuance  of  the  agreement  between  the  intestate  and  the  de- 
fendant. The  effect  of  this  admission  is,  that  [if]  the  notes  were 
made  payable  at  the  times  it  was  agreed  between  the  parties  to 
the  contract,  the  different  installments  of  the  purchase  money 
should  be  paid.  As  he  did  not  stipulate  in  the  bond  of  Gk)]ng9 
for  a  conveyance  of  the  title,  until  the  purchase  money  should 
be  wholly  paid,  we  must  presume  that  he  was  not  entitled, 
according  to  his  agreement  with  the  intestate,  to  such  a  con- 
veyance, before  the  payment  of  all  the  money.  No  other  infer- 
ence can  be  drawn  from  the  admissions  of  the  parties,  than  that 
the  possession  of  the  land  was  delivered  by  the  intestate,  and 
received  by  the  defendant,  in  part  performance  of  the  agree- 
ment. The  effect  of  the  admissions  in  the  condition  of  the. 
bond,  made  by  Going,  and  accepted  by  the  defendant,  is  the 
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same  against  the  defendant^  as  if  he  also  had  executed  the  bond; 
and  these  admissions  show  all  the  terms  of  a  complete  parol 
contract. 

The  defendant  can  have  no  right  to  a  conveyance  of  the  title, 
until  he  pays  the  whole  purchase  money,  and  while  his  posses- 
sion is  undisturbed,  the  administrator  is  in^ip  default  for  not 
causing  the  title  to  be  conveyed  to  him.  Jffkne  part  of  the 
purchase  money  was  payable  before  the  day  agreed  upon  for 
conveying  the  title,  an  action  at  law  can  be  maintained  for 
each  installment,  without  having  made  or  tendered  a  convey- 
ance of  the  title :  3  Stew.  861. 

This  case  is  not  like  one,  where  an  intestate  or  testator  had 
made  a  parol  agreement  for  the  sale  of  real  estate,  no  pari  of 
which  was  so  performed  in  his  life-time  as  to  give  him  an  eqai- 
table  right  to  the  execution  of  the  agreement.  In  such  a  case, 
the  intestate  had  no  right  to  an  action  at  law,  and  was  without 
any  remedy  in  equity,  and  his  administrator  would  have  no 
such  right  or  remedy.  Here  the  intestate  performed  such  a 
part  of  the  agreement  as  would  entitle  him,  if  he  were  alive,  to 
the  execution  of  it.  But  the  right  to  a  specific  performance  is 
equitable  in  its  character;  and  we  incline  to  the  opinion,  but 
do  not  decide,  that  if  the  intestate,  in  his  life-time,  had  taken 
the  note  in  this  case,  upon  no  other  consideration  than  the 
parol  agreement,  and  the  part  performance  of  it,  a  recovery 
upon  the  note  might  be  prevented.  Our  statute  of  frauds  pro- 
hibits the  maintenance  of  an  action  on  such  an  agreement.  If 
an  action  for  the  purchase  money  were  brought  upon  a  parol 
agreement,  the  action  could  not  be  maintained.  Where  a  note 
for  the  purchase  money  had  been  made,  but  the  agreement  re- 
mained in  parol,  and  no  part  of  it  performed,  these  facts,  if 
proved,  would  show  the  note  to  be  without  consideration. 
Where  such  an  agreement  has  been  partly  performed,  by  the 
delivery  of  the  possession  of  the  land  to  the  vendee,  wlio  con- 
tinued to  enjoy  it,  we  do  not  know  it  has  ever  been  decided, 
that  the  vendor's  equitable  right,  acquired  by  the  part  perform- 
ance, is  a  legal  consideration,  for  a  note  for  the  purchase  money, 
given  after  such  performance:  7  Johns.  205;  15  Id.  503;  Com.  on 
Con.  314;  2  Stark.  277;  12  Johns.  451.  But  the  note,  in  this  case, 
is  supported  by  a  legal  consideration  in  the  obligation  of  Going, 
who  bound  himself  individually  to  convey  the  title  to  the  defend- 
ant. The  defendant,  who  was  in  the  possession  of  the  land,  had 
a  right  to  obtain,  upon  a  sufficient  consideration,  a  stipulation 
for  the  title  from  any  person  who  was  competent  to  contract. 
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As  to  the  c^aestion  which  was  argued  at  the  bar,  of  the  right 
of  the  plaintiff  to  maintain  the  action,  we  think  it  clearly  ap- 
pears the  note  was  given  for  a  debt,  that  was  equitably  owing 
from  the  defendant  to  the  administrator  of  the  intestate,  and 
that  the  administrator  took  it  in  his  representatiye  character. 
If  another  person  than  Going  had  incurred  the  obligation, 
which  supplies  the  note  with  a  legal  consideration,  to  induce 
the  defendant  to  giTC  the  administrator  notes  for  the  purchase 
money,  and  they  had  been  made  payable  to  him,  the  right  to 
actions  upon  them,  after  the  death  of  the  administrator,  would 
be  the  administrator's  de  bonis  non  of  the  intestate,  to  whose 
personal  estate  they  equitably  belonged,  and  to  whose  admin- 
istrator in  his  representative  character  they  were  made  payable. 
Between  such  a  case,  and  the  one  here,  we  perceive  no  dif- 
ference. 

As  the  note  was  payable  to  Going,  as  administrator,  it  was 
not  essential  to  the  right  of  the  plaintiff  to  the  action,  that  it 
should  appear  in  the  declaration,  from  the  time  the  note  had 
to  run  after  its  date,  that  it  was  taken  upon  the  sale  of  such 
property,  as  a  personal  representative  may  be  authorized  by  an 
order  of  a  court,  to  sell  at  public  auction,  upon  the  credit  pre- 
scribed by  law  in  such  cases.  There  are  many  cases  in  which 
a  personal  representative  may  lawfully  take  notes  for  demands 
existing  in  favor  of  the  intestate  at  the  time  of  his  death.  The 
evidence  shows  the  note  was  made  for  money  equitably  owing 
to  Going,  in  his  character  of  administrator  of  Palmer,  payable 
to  the  administrator  and  left  uncollected  by  him.  We  are 
therefore  of  opinion,  the  action  upon  the  note  can  be  main- 
tained by  the  administrator  de  bonis  non :  Ala.  206;  2  Stew. 
133.  We  think  the  court  below  erred  in  admitting  the  evidencei 
and  in  giving  the  instructions,  which  were  excepted  to. 

The  judgment  is  reversed,  and  the  cause  remanded. 

CoLLiSB,  J. ,  not  sitting. 


Lynes  V.  State. 


[6  POXXBB,  236.] 

WsiT  ov  Ekbob  18  AX  ORIGINAL  Wrtt  issuing  out  of  A  conrt  of  chancery,  in 
the  natnre  as  well  of  a  certiorari  to  remove  a  reoord  from  an  inferior  to 
a  superior  court  as  of  a  commission  to  the  judges  of  such  superior  court 
to  examine  the  reoord  and  to  affirm  or  reverse  it. 

fiucH  Wbit  doss  not  Owb  rra  Obiqin  to  Statute,  hut  it  is  a  common  law 
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writ»  and  lies  where  a  party  ia  aggrieved  by  any  error  in  the  foundation, 
proceeding,  judgment*  or  execution  of  a  suit  in  a  court  of  record. 

Wh£ius  the  Leqislatusb  has  Omitted  to  prescribe  the  manner  in  which 
the  constitutioDal  power  of  the  supreme  court  is  to  bo  exercised  over  sub 
ordinate  jurisdictions  in  criminal  cases,  resort  to  such  writs  as  are  kncnm 
to  the  law  will  be  had  in  bringing  such  cases  before  it  for  revision. 

Supreme  Court  has  the  Poweb,  in  the  exercise  of  its  criminal  jurisdictaon, 
to  bring  before  it  criminal  cases  by  writ  of  error- 

MiSKOMEB  of  either  the  Christian  or  surname  is  good  cause  for  a  pleaia 
abatement. 

Whbbb  an  Indictment  Charged  a  Person  bt  the  Name  of  Geoige  Lycos^ 
and  his  true  name  was  George  Lynes,  a  plea  in  abatement  was  held  good. 

Writ  of  error  to  the  circuit  court  of  Madison.  The  facts  an 
stated  in  the  opinion. 

MoClung^  for  the  plaintiff  in  error. 

John  D.  Phelan,  aUomey-general,  contra. 

GoLLiRR,  J.  This  court,  at  its  last  term,  on  the  applica- 
tion of  the  plaintiff  in  error,  awarded  a  writ  of  error  to  the 
circuit  court  of  Madison,  directing  the  clerk  of  that  court  to 
send  up  a  full  and  complete  transcript  of  the  record  of  hia 
indictment  and  conviction  at  the  suit  of  the  state,  for  playing 
''  at  a  game  of  cards  in  a  pablic-house,''  etc.,  which  record  is 
here  regularly  returned,  with  the  writ  of  error. 

As  the  present  is  the  first  case  of  a  criminal  prosecution  ever 
brought  here  by  process,  from  this  court,  it  may  not  be  out  of 
place,  briefly  to  state  the  reasons  ou  which  we  place  our  right 
to  revise  the  judgments  of  the  circuit  court  in  such  cases,  by 
writs  of  error.  By  the  first  section  of  the  fifth  article  of  the 
constitution  of  Alabama,  it  is  declared  that  the  judicial  power 
of  the  state  shall  be  vested  in  one  supreme  court;  circuit  courts 
to  be  holden  in  each  county  in  the  state,  and  .such  inferior 
courts  of  law  and  equity,  not  to  consist  of  more  than  five  mem- 
bers, as  the  general  assembly  may,  from  time  to  time,  direct, 
ordain,  and  establish.  By  the  second  section  of  the  same 
article,  the  supreme  court  is  vested  with  appellate  jurisdiction 
only,  coextensive  with  the  state,  under  such  restrictions  and 
regulations  as,  from  time  to  time,  may  be  prescribed  by  law: 
provided,  that  it  shall  have  power  to  issue  writs  of  injunction, 
mandamus,  quo  warranto,  habeas  corpus,  and  such  other  reme- 
dial writs  as  may  be  necessary  to  give  it  a  general  superintend- 
ence and  control  over  inferior  jurisdictions. 

The  constitution  clearly  invests  this  court  with  the  right  of 
supervision,  over  the  judgments  of  subordinate  jurisdictions; 
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but  the  legislature  have  omitted  to  -prescribe  the  mode,  by 
which  judgments  in  criminal  cases  shall  be  brought  up  for  re« 
vision,  leaving  undefined  the  **  restrictions  and  regulations/' 
contemplated  by  the  constitution  in  this  particular. 

The  proviso  to  the  second  section  gives  the  right  to  issue 
Buoh  remedial  and  original  write  as  may  be  necessary  to  give 
efficiency  to  the  constitutional  powers  of  this  court.  We  have 
no  power  to  frame  writs  for  this  purpose,  but  must  adopt 
such  as  are  known  to  the  law.  Let  us,  then,  inquire,  whether 
the  writ  of  error  is  of  common  law  origin,  and  what  is  its 
office. 

In  Go.  Lit.  288  b,  and  in  2  Bac.  Abr.  187,  a  writ  of  error  is 
said  to  be  an  original  writ,  issuing  out  of  the  court  of  chancery, 
in  the  nature  as  well  of  a  certiorari  to  remove  a  record  from  an 
inferior  into  a  superior  court,  as  of  a  commission  to  the  judges 
of  such  superior  court,  to  examine  the  record,  and  to  affirm  or 
reverse  it,  according  to  law;  and  lies  where  a  party  is  aggrieved 
by  any  error  in  the  foundation,  proceeding,  judgment,  or  exe- 
cution of  a  suit  in  a  court  of  record.  This  writ  does  not  owe 
its  origin  to  a  statute.  Its  uses  have  been  in  some  instances 
directed  by  the  legislature,  and  as  a  remedial  process,  it  has  in 
some  cases  been  extended.  Its  name  indicates  its  true  purpose. 
And  in  the  case  of  The  Queen  v.  FcUy,  2  Salk.  504,  it  was  held 
to  be  grantable  in  all  cases  ex  debUo  justiiicB,  except  in  treason 
and  felony:  See  further  to  the  same  effect,  a  veiy  elaborate 
note  to  2  Saund.  100,  n.  1.  In  treason  and  felony  it  was  nec« 
essary  to  obtain  the  king's  consent,  before  the  writ  could  issue: 
Taies  v.  People,  6  Johns.  337. 

In  England,  the  king  is  esteemed  as  the  fountain  of  justice, 
and  the  supreme  magistrate  of  the  kingdom,  intrusted  with  the 
whole  executive  power  of  the  law.  No  court  whatsoever, 
within  the  kingdom  or  its  dependencies,  can  claim  any  jurisdic- 
tion,  unless  it  some  way  or  other,  derive  it  from  the  crown:  2 
Bac.  Abr.  96.  The  judges  are  his  representatives,  and  derive 
their  powers  from  him. 

Now  in  this  country,  the  chief  executive  magistrate  of  the 
state,  possesses  no  judicial  powers.  Such  as  are  compatible  with 
our  form  of  government,  and  which  were  exercised  by  the  king 
in  England,  by  our  constitution  have  devolved  upon  the  judici- 
ary. The  writ  of  error,  being  a  common  law  writ,  and  neces* 
sary  to  the  exercise  of  the  constitutional  powers  of  this  court, 
we  consider  our  right  to  issue  it  unquestionable.  How  far  the 
legislature  may  trammel  this  right  by  "restrictions  and  regu« 
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lations,"  is  an  inquiry  which  need  not  be  made.  It  is  enoagh 
for  us,  that  these  have  not  yet  been  enacted. 

To  examine  the  case  as  presented,  the  only  error  relied  on, 
which  we  deem  it  necessary  to  consider,  is  that  which  brings  to 
our  view,  the  judgment  of  the  circuit  court,  sustaining  the 
demurrer  for  the  defendant  in  error,  to  the  plea  in  abatement 
of  the  plaintiff.  This  plea  asserts  that  the  plaintiff's  name  is 
George  Lynes,  and  not  Oeorge  Lyons,  as  he  is  charged  in  the 
indictment.  The  demurrer  admits  the  truth  of  the  plea,  and 
the  only  question  to  be  determined,  is  whether  the  matter  of  if 
be  fatal  to  the  indictment. 

Hawkins,  2  P.  0.  317,  lays  it  down,  that  a  defendant  can  not 
take  advantage  of  a  mistaken  surname  in  the  indictment,  though 
he  may  of  a  mistaken  Christian  name,  though  the  surname  bj 
which  he  is  described,  hath  no  affinity  with  his  true  one,  and  he 
was  never  known  by  it.  Lord  Chief  Justice  Hale,  Id.  175, 
176,  states  the  law  as  Hawkins  does,  and  refers  to  some  very 
old  authors,  the  correctness  of  which  he  questions,  and  remarks 
that  it  is  always  safest  to  allow  the  plea  of  misnomer,  both  as 
to  the  surname  and  Christian  name.  It  is  difficult  to  discover 
why  the  distinction  between  the  one  name  and  the  other  should 
ever  have  been  introduced — it  must  have  been  upon  some  refine- 
ment of  reasoning,  which  has  become  antiquated  and  obsolete. 

Modern  decisions  make  no  distinction  between  a  misnomer 
of  the  surname  and  christian  name.  In  either  case,  if  it  be 
substantial,  it  is  good  cause  for  an  abatement  of  the  pro- 
ceedings. The  usual  criterion  by  which  it  is  determined, 
whether  there  should  be  an  issue  to  the  jury  upon  the  plea,  is 
to  inquire  if  the  name  disclosed  in  the  plea,  has  the  same  sound 
with  that  set  out  in  the  indictment.  If  it  has,  the  plea  doea 
not  contain  abatable  matter.  Let  us  try  the  plea  by  this  test: 
Lynes  is  a  name  of  but  one  syllable,  while  Lyons  is  a  name  of 
two,  and  conveys  to  the  ear,  sounds  quite  dissimilar.  MoCann 
for  McCarn  was  held  to  be  a  fatal  variance  in  Tannel's  cose. 
Buss.  &  B.  351.  So  Shakepeare  for  Shakespeare,  in  Shabe^ 
spear's  case,  10  East,  83;  Tarbart  for  Tabart,  was  held  bad  in 
Bingham  v.  Dickie,  5  Taunt.  14.'  The  attorney-general  has 
referred  us  to  a  note  in  Boscoe's  Crim.  Ev.  80,  where  it  is  stated 
that  Harris  was  alleged  in  the  indictment  instead  of  Harrison, 
the  true  name,  though  he  was  sometimes  called  by  the  former. 
And  the  supreme  court  of  Tennessee,  in  the  case  of  the  State  t. 
France,  1  Overt.  434,  held  that  there  was  no  variance*    We 

1.  5  Tavnt.  814. 
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haTe  not  the  report  of  that  case  before  us,  but  if  it  ^ere  exam- 
ined, vre  think  it  would  be  found  to  be  a  case  of  larceny,  in 
which  property  charged  to  have  been  stolen,  was  alleged  to  be 
the  property  of  Harris — that  his  true  name  was  Harrison, 
though  he  was  sometimes  known  by  the  former  name — that 
there  was  no  plea  in  abatement,  and  that  the  rule  of  idem  aonana, 
had  no  influence  upon  the  decision. 

Our  opinions  are,  that  the  demurrer  to  the  plea  should  hava 
been  overruled. 

The  judgment  is  therefore  reyersed. 


Wbit  of  Error. — ^Aa  to  who  most  join  in,  see  WeUa  ▼.  Welb,  16  Am. 
Dec.  150.    No  person  can  prosecute  a  writ  of  error  to  reverse  a  judgment  who 
li  not  a  party  or  privy  to  the  record,  or  prejudiced  by  the  judgment:  Mart  i 
Hanna^  23  Id.  449.    The  practice  on  writs  of  error  is  considered  in  the  note 
to  CampbdL  ▼.  StakeR,  19  Id.  668. 


Goodlet  t;.  Smithson. 

[6POBRB,246.] 

b  GUlis  of  Land  bt  thb  United  States,  the  law  gives  the  right,  and  the 
patent  is  considered,  not  the  title  itself,  but  the  evidence  by  which  it  la 
shown  that  the  prerequisites  to  a  legal  sale  have  been  complied  with. 

piTBCBASEB  OF  Land  FROM  THE  UNITED  STATES,  by  the  act  of  entry  and  pay- 
ment of  the  purchase  money,  acquires  an  inchGiate  legal  title,  which  may 
be  alienated  or  divested  in  the  same  manner  as  any  other  legal  title. 

Pbior  TO  THE  Issuance  of  a  Patent,  the  interest  of  one  in  lands  purchased 
of  the  United  States,  and  for  which  he  has  received  a  certificate  of  final 
payment,  may  be  levied  upon  and  sold  under  execution. 

Trespass,  to  try  title.  Verdict  for  defendant.  The  faots  are 
stated  in  the  opinion. 

ThomUm,  for  the  plaintiff  in  error. 
P.  Parsons,  corUra, 

OoLDTHWAiTE,  J.  Goodlet  instituted  this  action  of  trespass, 
to  try  titles  against  Smithson,  and  sought  thereby  to  recover 
the  possession  of  the  tract  of  land  described  in  the  declaration. 

From  the  bill  of  exceptions,  taken  on  the  trial  of  the  case,  in 
&e  circuit  court,  it  appears,  that  Goodlet  claimed  title  under  a 
sheriff's  deed.  The  execution  by  yirtue  of  which  the  tract  of 
land,  which  is  the  subject  of  controversy,  was  sold,  was  regu- 
larly issued  on  a  judgment  obtained  against«Smithson;  and  evi- 
dencA  was  offered  to  prove  that  he  had  entered  the  land,  made 
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full  payment,  and  received  a  certificate  for  it  in  due  course  of 
law,  from  the  receiver  of  public  moneys,  for  the  proper  land 
district.  On  this  evidence,  the  court  instructed  the  jury,  that 
previous  to  the  issuance  of  a  patent  to  Smithson,  he  had  no 
such  estate  in  the  land,  as  could  be  levied  on  and  sold  by  virtue 
of  an  execution,  issued  on  a  judgment  at  law.  Goodlet,  having 
failed  in  his  suit,  now  prosecutes  his  writ  of  error  to  reverse 
the  judgment  rendered  against  him,  and  here  assigns,  that  the 
circuit  court  erred  in  giving  the  instructions,  before  stated,  to 
the  jury.  It  is  not  contended  that  anything  has  been  omitted, 
either  by  the  purchaser  of  the  land,  or  by  the  officers  of  the 
government,  which  by  law  is  required  to  be  performed,  to  make 
the  act  of  purchase  complete;  but  it  is  insisted  that  previous  to 
the  time  when  a  patent  actually  issues,  the  title  derived  by  the 
act  of  purchase,  is  merely  equitable,  and  the  purchaser  is  in- 
vested with  no  legal  estate,  and  consequently,  under  our  statute, 
his  right  can  only  be  divested  by  means  of  a  suit  in  chancery. 

In  the  ordinary  case  of  contracts  between  individuals,  relating 
to  the  sale  of  lands,  the  title  of  the  seller  does  not  pass  to  the 
purchaser,  except  a  conveyance  in  the  form  prescribed  by  law 
be  actually  executed,  previous  to  which,  the  interest  of  the 
purchaser  is  a  mere  equity;  but  this  is  because  the  title  to  land 
can  pass  alone  by  reason  of  some  one  of  the  common  assurances, 
or  conveyances,  which  are  known  to  the  law.  In  the  case  of 
sales  made  by  the  United  States,  the  law  gives  the  right,  and 
the  patent  may  be  considered,  not  as  the  title  itself,  but  as  the 
evidence  by  which  it  is  shown  that  the  prerequisites  to  a  legal 
sale  have  been  complied  with.  The  acts  of  congress  are  silent 
in  respect  to  the  time  when  the  purchaser  of  the  public  lands 
may  enter  and  enjoy  the  full  and  exclusive  dominion  of  his 
purchase;  but  it  is  evidently  contemplated  by  all  the  legislation 
on  the  subject,  that  the  act  of  purchase  transfers  an  immediate 
right  of  possession  to  the  purchaser,  and  he  may  at  once  enter 
on  the  land,  if  in  fact  the  possession  be,  as  it  is  always  pre- 
sumed to  be,  vacant,  or  if  otherwise,  the  title  thus  acquired  is 
sufficient  to  enable  him  to  oust  any  intruder  by  due  coarse  of 
law. 

Previous  to  the  act  of  the  twenty-fourth  April,  1820,  the  sales 
of  the  public  lands  were  usually  made  on  a  credit,  and  the  pur* 
chaser  was  not  entitled  to  receive  a  patent  until  the  period  of 
credit  had  expired,  and  he  had  made  the  entire  payment  for  the 
land;  but  his  right  lo  the  possession  was  complete  with  the  act 
of  entry,  of  which  the  certificate  then  required  to  be  issued 
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was  the  legal  evidence;  and  on  this,  without  the  aid  of  legisla- 
tive enactment,  he  could  maintain  an  action  at  law  against  and 
recover  the  land  from  any  one  in  possession,  under  a  weaker 
title  than  himself.  When  by  the  act  of  congress  referred  to, 
the  credit  on  sales  was  abolished,  no  change  was  made  in  the 
right  acquired  by  the  purchase,  nor  could  the  patent  issue  to  the 
purchaser,  without  some  delay,  but  the  certificate  which  was 
required  to  be  given  to  him  was,  as  before,  evidence  that  the 
purchase  was  complete.  He  had  performed  every  act  which  the 
law  required  from  him,  when  he  entered  the  land  and  paid  the 
purchase  money:  all  which  was  to  follow,  as  to  issuing  of  the 
final  and  complete  evidence  of  right  in  the  form  of  a  patent^ 
was  to  be  performed  by  the  ministerial  officers  of  the  govern- 
ment; but  their  omission  could  not,  in  any  manner,  change  or 
affect  his  title;  and  although  the  patent  would  only  be  evidence 
from  its  date,  yet  if  it  became  necessary,  from  any  cause  what- 
ever, to  show  the  inception  of  the  legal  title  for  the  act  of  entry^ 
it  could  be  shown  by  the  production  of  the  certificate  required 
to  be  given,  and  the  title  would  be  referred  back  to  its  source. 

We  arrive  then,  at  the  conclusion,  that  by  the  act  of  entry, 
and  payment  of  the  purchase  money,  the  purchaser  of  land 
from  the  United  States  acquires  an  inchoate  legal  title,  which 
may  be  aliened,  descend,  or  be  divested,  in  the  same  manner 
as  any  other  legal  title;  and  this  view  of  the  case  is  amply  sus- 
tained by  authority. 

In  Pennsylvania,  it  has  been  repeatedly  held,  that  the  pay- 
ment of  the  purchase  money,  and  a  survey,  though  unaccom- 
panied by  patent,  gives  a  legal  right  of  entry:  Sima  v.  Irvine, 
3  Dall.  457;  Penn  v.  Klyne,  1  Wash.  0.  0.  207;  Copley  v. 
Riddle,  2  Id.  354;  and  this  rule  derives  additional  force  in  its 
application  to  this  case,  as  in  that  state,  an  equitable  title 
will  not  authorize  a  recovery  in  ejectment:  Vanhom  v.  ChesniU, 
Id.  160;  Carson  v.  Boudinoi,  Id.  83.  In  Kentucky,  in  the  case 
of  ThomoB  V.  Marshall,  Hardin,  19,  it  was  held  that  an  entry  or 
survey  of  lands,  was  an  inchoate  legal  title,  which  would  de- 
scend and  might  be  aliened;  and  vested  such  a  legal  right  as 
might  be  sold  under  an  execution. 

In  this  court,  in  the  case  Bullock  v.  Wilson,  2  Port.  437,  it 
was  decided,  that  a  certificate  of  final  payment  was  evidence 
of  a  legal  title,  on  which  an  ejectment  could  be  maintained. 
The  case  of  Masters  v.  Eastis,  3  Id.  368,  can  not  be  considered 
as  at  variance  with  the  principle  decided  by  the  court,  in  the 
case  of  BuUock  v.  WHson,    It  is  true,  in  that  case,  it  was  held 
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that  the  grantee  of  the  United  States  must  succeed  against  the 
assignee  of  a  certificate  which  had  previously  been  held  by  the 
grantee,  and  which  he  had  assigned  to  him;  but  it  is  not  stated 
in  what  manner  the  assignment  was  made;  most  probably,  how- 
ever, by  mere  indorsement,  which  could  pass  no  title,  for  the 
court  directly  and  explicitly  recognize  the  principle,  that  if  a 
conveyance  had  been  made  by  deed,  the  title  of  the  grantee, 
by  the  patent,  would  have  inured  to  the  defendant  in  that  action. 

How  far  a  patent  and  a  certificate  of  final  payment  for  the 
same  tract  of  land,  might  conflict  with  each  other,  when  issued 
to  different  persons,  is  a  question  not  now  raised,  and  therefore 
it  need  not  be  considered;  but  it  is  conceived  no  difiiculty  could 
arise  in  such  a  case,  if  the  rule  recognized  by  this  court,  in  the 
case  of  Masters  v.  Easiis,  were  to  be  applied. 

The  circuit  court  having  erred  in  giving  the  charge  before 
stated  to  the  jury  trying  the  case,  the  judgment  rendered  musfc 
be  reversed,  and  the  case  remanded. 


State  v.  Matob  and  Aldermen  of  Mobile. 

[6  POBTKB,  279.] 

SfBKETS  OF  AS  Inoorporated  Town  are  its  highways,  subject,  in  general,  to 

■nch  improvement  and  alterations  as  its  legislative  authority  may  pre* 

scribe,  due  regard  being  had  to  individual  interests,  and  an  equivalent 

being  rendered  for  the  sacrifice  of  private  property. 
PowRBS  OF  A  CoRPOBATiOK  are  to  be  ascertained  by  a  reference  to  grsnti 

made  by  the  legislature  in  its  favor.    It  can  have  no  rights  except  such 

as  are  specially  granted,  or  as  are  incidental  or  necessary  to  giv«  effect 

to  the  powers  thus  granted. 
Municipal  Cobporation  has  no  authority  to  appropriate  streets  or  to  mr- 

row  or  widen  them,  unless  vested  with  such  power  expressly  by  its  ohar> 

ter,  or  as  an  incident  to  an  express  delegation  of  power. 
Any  Obstruction  in  a  Street  or  highway  which  tends  to  annoy  peraoni 

living  upon  or  near  it,  or  which  renders  it  more  difficult  of  passage,  sad 

increases  the  danger  of  injury  to  person  or  property  from  collision  of 

carriages  or  other  causes,  is  a  nuisance. 
At  Common  Law,  where  the  Particular  Charge  is  the  obstruction  of  a 

highway,  the  question  of  nuisance  or  no  nuisance  depends  upon  the  &ct 

whether  its  passage  is  rendered  less  commodious. 
Erectino  a  Market-house  in  the  center  of  a  street  or  highway  of  a  city,  by 

a  city  corporation,  which  interferes  with  a  commodious  passage  thxon^ 

such  street,  is  a  nuisance. 
Bquitt  has  Jurisdiction,  in  case  of  a  nuisance,  to  restrain  the  exerciae  or  tbs 

erection  of,  and  in  some  cases  to  abate,  that  from  which  irreparable  dam* 

age  to  individuals  or  great  public  injury  will  ensue. 
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JoBisDicnoN  OF  Courts  of  Equttt  in  affording  preventive  relief,  in  cases  of 
public  nuisances,  is  undoabted  where  the  fact  of  nuisance  is  placed  be« 
yond  question;  but  if  it  be  questionable,  the  relief  is  usually  withheld. 

Whzbe  the  Fact  of  Nuisance  is  QuxsnoNABLx,  equity  sometimes  affords 
relief,  by  way  of  injunction,  until  a  trial  at  law,  if  its  denial  wbuld  pro- 
duce great  public  inconvenience. 

Pbinczples  upon  which  Equitt  Entsbtains  an  Information  to  restrain 
the  exercise  of  a  public  nuisance  or  to  abate  it,  are:  1.  To  prevent  irre- 
parable injury  before  a  court  of  law  could  act  definitively.  2.  To  prevent 
a  protracted  and  expensive  litigation  where  there  are  many  persons  to 
defend. 

Wbtt  of  error  to  the  circuit  court  of  Mobile  county,  exercis- 
ing chancery  jurisdiction.  The  court  dismissed  the  bill,  on  the 
ground  that  it  had  no  jurisdiction.  The  facts  are  stated  in  the 
opinion. 

Stewart  and  ThomUm,  for  the  state. 

Sdllee,  contra, 

CoLUSB,  J.  The  solicitor  of  the  first  circuit,  in  behalf  of 
the  plaintiff  in  error,  filed  an  information  in  equity,  in  the 
circuit  court  of  Mobile,  in  which  it  is  alleged  that  Gov- 
ernment  street,  in  that  city,  was  a  public  highway  previous  to 
the  first  day  of  January,  1821,  subject  to  be  used  by  all  persons 
as  such;  yet  the  same  has  been  greatly  obstructed,  by  the  erec- 
tion of  several  large  houses  therein;  and  that  private  property 
on  that  street  has  been  greatly  injured  and  depreciated  in  value 
,by  such  erections.  It  is  further  alleged,  that  the  defendants 
have  adopted  measures  with  the  view  to  the  erection  of  another 
extensive  market-house  in  Government  street,  which  will  still 
further  binder  and  obstruct  its  free  and  uninterrupted  passage. 

These  allegations  are  sustained  by  several  a£Sdavits,  which 
make  part  of  the  record.  The  information  prays  that  an  injuno* 
tion  may  issue,  to  restrain  the  erection  of  the  market-house, 
threatened  and  intended  to  be  built.  And  upon  a  notice  to 
show  cause,  why  this  prayer  should  not  be  granted,  counsel 
appeared  before  the  circuit  court:  when,  upon  full  argument, 
the  injunction  was  denied,  and  the  information  dismissed.  To 
reverse  which  decree,  a  writ  of  error  has  been  sued  out,  return- 
able to  this  court. 

In  the  written  arguments  with  which  we  have  been  furnished, 
this  case  is  supposed  to  depend  mainly  upon  these  questions: 
1.  Do  the  facts,  stated  in  the  information,  show  a  nuisance, 
either  committed  or  intended  ?  2.  Has  equity  jurisdiction  ovei 
the  subject,  so  as  to  afford  a  remedy  ? 
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1.  By  the  aot  of  1820,  entitled  "  An  act  supplementary  to  the 
act,  entitled  an  act  to  incorporate  the  city  of  Mobile,"  among 
other  things,  it  is  enacted,  "  that  the  said  corporation  shall 
have  power  to  widen,  extend,  and  regulate  the  streets,  lanes,, 
and  alleys,  within  the  limits  of  said  city,  provided,  that  no  street 
lane,  or  alley,  now  existing,  shall  be  widened,  or  extended , 
so  as  to  infringe  upon,  or  interfere  with,  any  dwelling-houses, 
or  other  house,  in  the  occupancy  of  any  inhabitant  of  said  city, 
without  the  consent  of  the  owner  or  claimant  thereof.  And 
provided,  moreover,  that  the  street  called  and  known  by  the 
name  of  Oovernment  street,  shall,  and  the  same  is  hereby  de- 
clared to  be,  one  hundred  feet  wide;  and  it  shall  be  the  duty  of 
the  said  corporation,  to  designate,  and  distinctly  to  mark  out, 
the  northern  limits  of  said  street,  according  as  the  same  were 
established  by  the  Spanish  government,  as  nearly  as  can  be 
ascertained  by  the  Spanish  records,  by  the  records  of  the  land 
office,  or  by  any  other  evidence,  which  they  may  deem  satisfac- 
tory; and  the  limits,  when  so  ascertained,  marked  out,  and  des- 
ignated, shall  be  the  permanent,  northern  boundary  of  said 
street."  Here  an  authority  is  given  to  the  corporation,  to  reg« 
ulate  the  streets,  etc.,  of  the  city,  which  authority  is  restricted, 
by  an  inhibition,  that  they  shall  not  be  so ''  widened  or  ex- 
tended, as  to  infringe  upon,  or  interfere  with,  any  dwelling- 
houses,  or  other  house,"  etc.,  "without  the  consent  of  the 
owner,"  etc.  By  the  second  proviso,  Q-overnment  street  is  de- 
clared to  be  one  hundred  feet  wide,  etc.,  and  this  is  equivalent 
to  a  declaration,  that  it  shall  remain  open  of  that  width,  not- 
withstanding any  aot  to  be  done  by  the  corporation. 

Though  all  powers  which  are  essential  to  the  internal  police 
of  the  city,  are  granted  by  the  act  of  incorporation,  and  the 
acts  supplementary  thereto,  the  legislature  have,  in  the  second 
proviso,  declared  a  standing  veto,  to  any  act  of  the  corporate 
authorities,  proposing  to  trench  upon  the  prescribed  limits  of 
Oovernment  street.  If  the  corporation  were  to  authorize  the 
owners  of  property  on  either  side  of  this  street,  so  to  improve 
it,  as  to  diminish  the  width  of  the  street,  no  one  would  question, 
but  that  a  power  had  been  exercised  which  was  inhibited  by 
the  legislature.  And  is  authority  less  violated  by  erecting 
hou&es  in  the  center  of  a  street  ?  In  the  one  case,  it  would  be 
an  unusual,  and  therefore  more  striking  violation,  promising 
no  public  benefit  as  an  equivalent.  In  the  other,  the  erection 
of  a  market-house,  in  a  public  street,  though  certainly  a  great 
annoyance  to  those  living  contiguous,  or  having  occasion  to 
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|)a88  it  frequently,  is  not  so  palpable  a  breach  of  authority, 
because  it  is  more  usual,  and  offers  in  return,  the  semblance, 
at  least,  of  public  convenience.  In  either  case,  it  would  be  an 
obstruction,  which  the  corporation  could  not  legalize,  unless  it 
were  permitted  to  exercise  powers,  expressly  withheld,  by  the 
source  from  which  it  derived  its  functions. 

The  streets  of  an  incorporated  town  are  its  highways,  sub- 
ject, in  general,  to  such  improvement  and  alterations,  as  its 
legislative  authority  may  prescribe;  in  which  a  due  regard  is  to 
be  had  to  individual  interests:  and  sometimes  an  equivalent 
rendered  for  the  sacrifice  of  private  property.  The  extent  of 
the  powers  of  a  corporation  is  to  be  ascertained  by  a  reference 
to  grants,  which  the  legislature  have  made  in  its  favor,  for,  as 
an  artificial  person,  it  can  have  no  rights,  except  such  as  are 
specially  granted,  or  those  which  are  incidental  and  necessary 
to  give  effect  to  the  powers  thus  granted:  The  People  v.  VHoa 
Insurance  Company,  15  Johns.  858  [8  Am.  Dec.  218]. 

An  act  of  incorporation  is  an  enabling  act — it  imparts  to  the 
corporate  body,  all  the  power  it  possesses:  Head  db  Armory  v. 
TJie  Providence  Insurance  Company,  2  Oranch,  168.  And  if 
the  right  to  appropriate  streets,  to  narrow  or  widen  them,  is 
not  given,  either  by  express  delegation,  or  as  an  incident,  by 
the  legislature,  it  can  not  exercise  the  power. 

In  the  case  before  us,  the  corporation  (as  we  have  seen)  is 
vested  with  power  to  regulate  the  streets,  etc.,  of  the  city, 
uuder  certain  restrictions,  one  of  which  is,  that  Government 
street  shall  be  one  hundred  feet  wide.  The  legislature  have 
withheld  the  right  from  the  corporation  to  regulate  that  street 
in  disregard  of  this  restriction;  any  act  then  done  by  the  cor- 
porate body,  which  contracts  its  limits,  must  be  invalid,  as  an 
usurpation  of  authority.  The  information  charges,  that  the 
erections  already  made,  greatly  obstruct  and  stop  up  Govern- 
ment street,  so  that  it  can  not  be  used  as  a  highway  by  persons 
on  foot,  on  horseback,  with  carriages,  etc.,  as  they  had  been 
accustomed,  and  were  authorized  to  use  it.  And  a  diagram  ac- 
companying the  record  (if  it  can  be  considered  a  part  of  it), 
shows  the  width  of  that  street  at  different  points,  and  the  length 
and  width  of  the  market-houses  erected,  from  all  which  it  ap« 
pears,  that  the  surface  uncovered  at  several  points  was  con« 
siderably  less  than  one  hundred  feet,  adding  together  the  open 
space  on  either  side  of  the  erections.  We  incline  to  the  opinion 
(though  it  can  not  be  necessary  to  decide  the  question  here), 
that  the  street  should  present  an  unobstructed  open  surface  of 
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one  hundred  feet  in  width,  and  that  it  is  not  enough  that  the 
space  on  both  sides  of  an  obstruction  should  be  as  much  as  one 
hundred  feet. 

While  the  streets  of  a  town  are  its  highways,  they  may  also 
be  the  public  highways  of  the  country.  And  in  the  present 
case,  the  legislative  declaration,  prescribing  the  dimensions  of 
a  street,  excludes  the  action  of  the  corporate  body  so  far  as  it 
comes  in  conflict  with  the  paramount  will  of  the  legislature,  and 
must,  in  itself,  be  taken  to  make  it  a  highway,  free  to  the  pas- 
sage of  all  persons,  for  all  legitimate  purposes. 

In  regard  to  the  first  question,  it  remains  bat  to  inquire, 
whether  the  obstruction  made,  as  well  as  that  contemplated  and 
intended  by  the  defendants,  does  or  would  amount  to  a  nuisance. 

Bussell,  in  his  treatise  on  crimes,  vol.  1,  p.  296,  says,  nai- 
sance  **  signifies  anything  that  worketh  inconvenience."  And 
Bacon  defines  a  common  nuisance  to  be  an  offense  against  the 
public,  either  by  doing  a  thing,  which  tends  to  the  annoyance 
of  all  persons,  or  by  neglecting  to  do  a  thing  which  the  common 
good  requires.  If  we  were  to  take  these  definitions  for  our  guide^ 
we  should  have  no  difficulty  in  determining  that  the  obstruction 
made  and  intended,  comes  up  to  the  idea  of  the  offense,  in  a 
city  so  populous  and  so  commercial  as  MobUe.  Do  they  not 
tend  to  the  annoyance  of  persons  living  near  them  ?  And  by 
narrowing  a  street,  render  more  difficult  its  passage,  and  in- 
crease the  danger  of  injury  to  persons  or  property,  from  collision 
of  carriages  and  other  causes  ?  But  we  need  not  deduce  our 
conclusions  from  general  definitions.  Bacon,  in  treating  of 
nuisances  in  highways,  3  Bac.  Abr.  97,  remarks  that  "it  is 
clearly  agreed  to  be  a  nuisance  to  dig  a  ditch  or  make  a  hedge 
overthwart  the  highway,  or  to  erect  a  new  gate,  or  to  lay  logs 
of  timber  in  it,  or  generally  to  do  any  other  act,  which  will 
render  it  less  commodious."  And  further,  *'  that  it  is  no  ex- 
cuse for  him,  who  lays  logs  in  the  highway,  that  he  laid  them 
only  here  and  there,  so  that  the  people  might  have  a  passage 
through  them,  by  windings  and  turnings:"  Reg.  v.  Waison,  2 
Lord  Raym.  856;  2  Russ.  on  Crimes,  461.  Thus  we  learn, 
that  at  common  law,  where  the  particular  charge  is  the  obstruo- 
tiou  of  a  highway,  the  question  of  nuisance  or  no  nuisance, 
depends  upon  the  fact,  whether  its  passage  is  rendered  **  less 
commodious."  So  that  we  discover  in  the  case  before  us,  the 
erection  made,  and  that  intended,  are,  and  would  be  a  nui- 
sance. This  view  being  decisive,  we  are  relieved  from  consider- 
ing whether  the  act  of  the  legislature  does  not  from  implication^ 
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make  it  a  nuisance,  to  make  any  erections  in  the  street,  though  the 
convenience  of  passing  it  may  not  be  interfered  with  thereby. 

2.  Touching  the  jurisdiction  of  equity  in  cases  of  nuisance, 
though  the  cases  in  which  it  is  exercised  are  not  frequent,  yet 
we  think  it  undoubted.  It  is  founded  on  the  right  to  restrain 
the  exercise,  or  the  erection  of  that,  from  which  irreparable 
dami^es  to  individuals  or  great  public  injury  would  ensue. 
Spet^ng  upon  this  subject,  Mr.  Justice  Story  remarks:  "  In 
regard  to  public  nuisances,  the  jurisdiction  of  courts  of  equity 
seems  to  be  of  a  very  ancient  date;  and  has  been  distinctly 
traced  back  to  the  reign  of  Queen  Elizabeth:''  2  Story  Com.  201. 

In  cases  of  public  nuisances,  properly  so  called,  an  indict- 
ment lies  to  abate  them,  and  to  inflict  other  punishment  upon 
the  offenders.  But  in  England,  it  was  competent  also,  for  the 
attorney-general  to  file  an  information  in  equity,  to  redress  the 
grievance.  The  instances  in  which  that  court  has  lent  its  aid, 
are  chiefly  confined  to  informations  seeking  preventive  relief,  to 
inhibit  the  doing  of  some  act,  or  performing  some  work,  which 
when  done,  would  amount  to  a  public  nuisance.  In  these  cases 
the  court  proceeds  by  way  of  injunction:  2  Story  Com.  201;  2 
Mitf.  PI.  144;  Eden  on  Inj.  157.  Informations  in  equity  have 
been  maintained  in  some  cases,  where  the  object  to  be  effected 
extended  even  to  the  abatement  of  a  public  nuisance.  In  such 
cases,  the  jurisdiction  of  the  courts  is  predicated  upon  the 
ground  of  the  ability  of  equity  to  give  a  more  complete  and  per- 
fect remedy,  than  is  attainable  at  law,  in  order  to  prevent  irrep- 
arable mischief,  and  also,  to  suppress  oppressive  and  vexatious 
litigation.  "In  the  first  place,  they  can  interpose,  where  the 
courts  of  law  can  not,  to  restrain  and  prevent  such  nuisances, 
threatened  or  in  progress,  as  well  as  to  abate  those  already 
existing.  In  the  next  place,  by  perpetual  injunction,  the 
remedy  is  made  complete,  through  all  future  time.  Whereas 
an  iuformation,  or  indictment,  at  the  common  law,  can  only 
dispose  of  the  present  nuisance;  and  for  future  acts  new  prose- 
cutions must  be  brought.  In  the  next  place,  the  remedial  jus- 
tice may  be  prompt  and  immediate,  before  irreparable  mischief 
is  done;  whereas  at  law,  nothing  can  be  done  except  after  trial, 
and  upon  the  award  of  judgment:"  2  Story  Com.  203,  204. 

In  an  anonymous  case,  reported  in  3  Atk.  750,  a  motion 
was  made  for  an  injunction,  to  stay  the  building  of  a  house,  to 
iDOCulate  for  the  small-pox;  Lord  Hardwicke,  conceding  the 
jurisdiction  of  equity  (which  was  not  questioneil),  remarks,  that 
bills  to  restrain  nuisances  must  extend  t  o  such  as  are  nuisances 
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at  law;  and  the  fears  of  mankind,  however  reasonable,  will  noi 
create  a  nuisance — ^but  inasmuch  as  it  had  not  been  settled  thai 
such  an  erection  created  that  offense,  the  injunction  was  denied. 
In  the  case  of  the  AUomey^eneral  v.  CJea/oer^  18  Yes.  211, 
there  was  an  information  in  equity  filed  against  the  defendant, 
praying  an  injunction  to  restrain  him  from  manufacturing  cer- 
tain articles,  and  from  the  use  of  certain  materials  in  the 
manufacture.  Lord  Eldon  did  not  deny  the  jurisdiction  of  the 
court,  but  thought  it  proper  to  refuse  the  injunction  until  it 
could  be  ascertained  by  a  trial  at  law,  that  the  subject  of  com- 
plaint  was  a  nuisance;  and  to  be  informed  of  this,  took 
measures  to  expedite  a  trial  upon  indictment. 

Id  Crowder  v.  ZVniUer,  19  Yes.  617,  the  jurisdiction  of 
equity  by  injunction,  on  the  ground  that  property  is  likely  to 
sustain  irreparable  iojury,  is  conceded;  and  the  lord  chancellor 
considered  the  propriety  of  awarding  the  writ,  to  depend  upon 
the  question,  whether  upon  all  the  affidavits,  or  the  nature  of 
the  subject  complained  of,  it  was  so  dear  that  it  constituted  a 
nuisance,  as  to  authorize  the  interposition  of  the  courts  without 
first  putting  the  case  in  a  course  of  trial  at  law.  So  in  the  case 
of  the  AUomey-general  v.  Nichol,  16  Id.  338,  an  information 
was  filed  at  the  relation  of  the  Scottish  hospital  against  Nichol, 
to  enjoin  the  obstruction,  and  darkening  of  the  ancient  lights 
of  the  hospital;  an  injunction  having  been  granted,  its  dissolu- 
tion was  afterwards  moved  before  the  lord  chancellor,  who 
thought  that  the  jurisdiction  of  equity  could  not  be  disputed, 
notwithstanding  the  common  law  remedy,  by  action  or  indict- 
ment. 

In  the  case  of  the  JJUotTtey-general  v.  VHca  Insurance  Com- 
pany,  2  Johns.  Oh.  371,  an  information  in  equity  was  exhibited 
against  the  defendant,  charging  the  company  with  exercising 
banking  powers  and  privileges,  without  authority  therefor,  and 
in  derogation  of  law.  The  chancellor  was  of  opinion,  that  the 
legal  remedy,  by  information  in  nature  of  a  quo  warranto,  was 
adequate  to  check  the  operations  of  the  company,  if  they  were 
unauthorized,  and  that  that  was  a  criminal  proceeding.  He 
further  determined  that  the  charge  was  an  offense  against  the 
public,  and  could  not  be  brought  within  the  direct  jurisdiction 
of  chancery,  which  was  intended  to  deal  only  in  matters  of 
civil  right,  vesting  in  equity;  or  where  the  remedy  at  law  was 
not  complete.  That  the  process  of  injunction  should  be 
cautiously  awarded,  with  great  discretion,  and  only  when 
oessity  requires  it. 
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The  chancellor,  after  stating  that  the  exercise  of  the  banking 
power,  charged  in  the  information,  does  not  produce  sach  im- 
minent and  great  mischief  to  the  commnnity,  as  to  call  for  this 
summary  remedy,  remarks:  "I  know  that  the  court  is  in  the 
habit  of  restraining  private  nuisances  to  property,  and  of  quiet- 
ing persons  in  the  enjoyment  of  private  right;  but  it  is  an  ex- 
tremely rare  case,  and  may  be  considered,  if  it  ever  happened, 
as  an  anomaly,  for  a  court  of  equity  to  interfere  at  all,  and 
much  less  preliminarily,  by  injunction,  to  put  down  a  public 
nuisance,  which  did  not  violate  the  rights  of  property,  but  only 
contravened  the  general  policy."  These  remarks  were  cer- 
tainly uncalled  for  by  the  decision  of  the  case,  for  it  is  there 
determined  that  the  exercise  of  the  banking  power,  if  it  be  un* 
lawful,  is  not  a  public  nuisance.  And  to  the  same  effect  is  the 
case  of  The  Attorney-general  v.  The  Bank  of  lUlagara^  1  Hopk. 
Ch.  354.  If  the  chancellor  intended  to  be  understood,  accord- 
ing to  the  literal  import  of  the  terms  he  employs,  either  he  is 
in  error,  or  else  the  learned  judges  and  authors  whom  we  have 
cited,  have  mistaken  the  law,  and  with  all  deference  for  his 
judgment,  we  are  disposed  to  think  the  former  most  probable. 

The  jurisdiction  of  courts  of  equity,  in  affording  preyentive 
relief,  in  cases  of  public  nuisances,  we  understand  to  be 
clearly  defensible,  both  upon  authority  and  principle,  where 
the  fact  of  nuisance  is  placed  beyond  doubt:  if  this  fact  be 
questionable,  the  aid  of  that  court  is  usually  withheld;  but 
even  then  it  has  sometimes  been  given  by  way  of  injunction 
(to  continue  until  a  trial  at  law),  where  its  denial  would  be  pro- 
ductive of  great  public  inconvenience. 

The  principle  upon  which  equity  entertains  an  information  to 
restrain  the  exercise  of  a  public  nuisance  (as  the  employment 
of  an  offensive  manufacturing  establishment),  or  to  abate  it,  has 
been  already  stated  to  be,  in  the  first  case,  to  prevent  irrepar- 
able injury,  before  a  court  of  law  could  act  definitively,  and  in 
the  second,  to  prevent  a  protracted  and  expensive  litigation, 
which  must  generally  be  the  case  where  there  are  many  per- 
sons to  defend.  The  information  in  the  case  at  bar,  is  not  as 
explicit  as  it  should  be,  in  disclosing  the  difficulties  (if  any 
exist)  to  adequate  redress  at  law,  so  far  as  it  regards  the  market- 
houses  already  erected;  and  though  the  proof  may  be  ample,  it 
will  not  be  competent  to  give  the  relief  sought  in  respect  to 
those,  unless  the  information  be  so  amended  as  to  present 
upon  its  face  a  good  title  to  the  aid  of  the  court. 

That  the  principles  indicated  by  this  opinion  may  be  carried 
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out,  the  decree  of  the  circait  court  most  be  reYersed,  and  the 
cause  remanded.  And  an  inj unction  is  directed  to  issue  from 
this  court,  according  to  the  prayer  of  the  information,  return- 
able to  the  circuit  court  of  Mobile,  to  continue  until  in  the 
opinion  of  that  court,  the  equity  of  the  information  shall  be 
fully  met  and  removed  by  the  answer  and  proofs,  to  come  in 
and  be  taken  in  the  case.  And  the  costs  of  this  court  must  be 
paid  by  the  defendants. 

GbLDTHWAiTB,  J.,  uot  sitting. 


iNJUNonoN  IK  Casks  of  Nuisakob:  See  BeU  ▼.  Blotml,  16  Am.  I>eo.  026; 
Society  for  E.  U.  M.  v.  M.  (7.  ds  B.  Co.,  21  Id.  41, 51,  note. 

BXGHT  OF  PrIYATX  PeBSON  TO  AbATX  A  NUISANOB  WITHOUT  SuiT:  OfUei  T. 

BUncoe,  26  Am.  Deo.  443,  note. 

PowKB  OF  Municipal  Cobpobations  to  Abate  Nuisakcxs  akd  to  Dm- 
OLABB  WHAT  IS  A  NmsANCS:  Milne  y.  Davidson,  16  Am.  Deo.  194,  note;  Cit§ 
qf  Baltimore  v.  Hughes,  19  Id.  243;  Baker  ▼.  Boston,  22  Id.  421;  ffaH  t. 
Mayor  etc.  of  Albany,  24  Id.  165. 


Owen  v.  Whttb. 

[5  POBXU,  439.] 

Fatheb  is  not  Bound  bt  the  Contbaot  of  his  Son,  even  for  artioles  mutable 
and  neoefiaary,  nnleas  an  actnal  authority  be  proved,  or  the  circom- 
etances  be  sufficient  to  imply  one. 

Where  the  Child  Ck)NTiNUES  under  the  DiREcnoN  and  control  of  the  father, 
it  is  left  to  the  parent's  discretion  to  determine  what  is  necessary  for 
him,  unless  it  appears  that  there  is  a  clear  omission  of  parental  duty  in 
providing  for  the  child's  maintenance. 

Where  thebe  has  been  such  Omission,  the  law  compels  the  father  to  pay 
for  necessaries  furnished  by  a  third  person,  upon  the  ground  that  a 
neglect  of  duty  in  this  behalf  implies  an  authority  to  bind  the  parents 

Where  a  Father  Abandons  his  Infant  Child  and  forces  him  to  leave  hii 
house,  he  is  liable  for  a  suitable  maintenance;  but  where  he  voluntarily 
leaves  his  father's  house,  the  authority  of  the  father  to  purehaae  neoee- 
saries  is  not  implied. 

JuBT  ABE  TO  DETERMINE  whether  the  authority  of  a  parent  can  be  inferred 
from  the  facts. 

Where  no  Evidence  is  Given  from  which  an  authority  can  be  inferredt  tbi 
court  may  instruct  the  jury  that  the  case  is  not  made  out. 

Ebbob  to  the  Franklin  oirouit  coart.    The  facts  are  stated  ia 

the  opinion. 

Omvond,  for  the  plaintiff  in  error. 
Nooe,  contra. 
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CoLLDEBy  J.  This  cause  was  commenced  by  summons,  at 
the  suit  of  the  defendant  in  error,  before  a  justice  of  the 
peace  of  Franklin  county;  where  a  judgment  being  rendered 
against  him,  he  appealed  to  the  circuit  court  of  that  county; 
and  the  case  being  submitted  to  a  jury,  there  was  a  verdict 
and  judgment  against  the  plaintiff  in  error. 

On  the  trial,  a  bill  of  exceptions  was  sealed  by  the  judge  who 
presided,  as  follows:  *'  It  was  proved  by  the  plaintiff,  that  the 
articles  sued  for  were  furnished  to  the  son  of  the  defendant,  a 
youth  about  eighteen  years  of  age,  who  was  a  pupil  in  a  college 
in  the  town  where  the  plaintiff  lived;  that  the  defendant  lived 
about  eighteen  miles  from  the  college.  There  was  no  proof  of 
any  authority  from  the  father,  to  contract  the  account  with  the 
plaintiff;  whereupon,  the  defendant  moved  the  court  to  charge 
the  jury,  that  under  the  proof  in  this  case,  the  defendant  was 
not  liable,  even  for  necessaries;  which  instruction  the  court 
refused  to  give.  To  which  refusal  of  the  court,  to  charge  as 
aforesaid,  the  defendant,  by  his  counsel,  excepted,"  etc. 

A  father  is  not  bound  by  the  contract  of  his  son,  even  for 
articles  suitable  and  necessary,  unless  an  actual  authority  be 
proved,  or  the  circumstances  be  sufficient  to  imply  one.  So 
\)ng  as  the  child  continues  under  the  direction  and  control  of 
the  father,  it  is  left  to  the  discretion  of  the  parent,  to  determine 
what  is  necessary  for  him;  unless  it  appear  that  there  is  a  clear 
omission  of  parental  duty  in  providing  for  his  maintenance. 
Where  this  is  the  case,  the  law  subjects  the  father  to  the  pay- 
nit^nt  for  necessaries  furnished  by  a  third  person,  upon  the 
ground,  that  his  neglect  to  do  that  which  natural,  moral,  and 
municipal  laws  have  prescribed  as  a  duty,  implies  an  authority 
to  bind  the  parent:  2  Kent  Com.  162. 

If  a  child  leave  his  father's  house  to  seek  his  fortune  in  the 
world,  or  avoid  domestic  discipline  and  restraint,  or  escape  from 
justice,  the  authority  of  the  father  to  purchase  necessaries  is  not 
implied.  But  if  a  father  abandon  his  duty  to  his  infant  child, 
so  that  he  is  forced  to  leave  his  house,  he  is  liable  for  a  suitable 
maintenance.  And  the  principle  of  the  distinction  is,  that  in 
one  case  the  father  is  blameless,  and  in  the  other  blamable: 
Angel  v.  McLellan,  IG  Mass.  28  [8  Am.  Dec.  118].  It  is  a 
question  of  fact,  whether  the  authority  of  the  parent  can  be 
inferred  from  the  proof,  and  consequently  addresses  itself  to 
the  jury.  But  if  no  evidence  is  given  from  which  an  authority 
is  inferable,  and  none  is  in  fact  insisted  on,  there  can  be  no 
impropriety  in  the  judge  in  instructing  the  jury  that  the  case 
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is  not  made  out.  Such  an  instruotion  should,  howeyer,  never 
be  given  where  any  testimony,  though  slight,  is  introduoed. 

In  the  case  before  us  it  is  stated  that  ''there  was  no  proof 
of  any  authority  from  the  father  to  contract  the  account  with 
the  plaintiff."  Here  there  is  an  admission  of  record,  that  an 
indispensable  link  in  the  chain  of  the  evidence  was  wanting; 
and  it  would  have  been  no  usurpation  of  power,  on  the  part  of  the 
judge,  to  have  charged  the  jury  that  the  testimony  did  not  en- 
title the  defendant  in  error  to  a  verdict,  but  a  course  of  pro- 
cedure entirely  legal.  In  the  written  suggestions,  which  have 
been  submitted  to  us  by  the  defendant's  counsel,  it  is  said,  that 
the  instructions  actually  given  were  in  conformity  with  what 
we  have  supposed  the  law  to  be.  In  reply  it  may  be  observed, 
that  the  bill  of  exceptions  does  not  inform  us  what  instmctioni 
were  given,  but  only  what  was  refused. 

The  charge  asked  for,  considering  the  insuflSciency  of  the 
proof,  being  proper,  its  refusal  is  an  error;  for  which  the  jodg^ 
ment  is  reversed,  and  the  cause  remanded. 

Hopkins,  0.  J.,  not  sitting. 

Obljoation  or  Father  roa  Sufpobt  or  Child:  SUmUm  v.  WUmM*§  Un^ 
8  Am.  Deo.  255.  A  father  U  not  liable  to  Bupport  a  minor  dhild  who  vobm* 
tarily  leaves  his  home:  AngtL  v.  AfcLeUa/it  8  Id.  118- 


Blaeeney  v.  Blakenet. 

[6  PoBXia,  109.] 

At  Ck>MM0N  Law  no  Action  could  be  Maintainbd  bt  an  EaaaoraaL « 

administrator  to  recover  damages  for  an  injozy  done  either  to  the  penn 

or  property  of  his  testator  or  intestate. 
Statute  4  Edwabd  UL,  o.  7,  Authorizes  an  executor  to  *n"*TtiiiTi  (msp— 

for  an  injuiy  to  the  goods  and  chattels  of  a  testator;  and  by  25  Edwaid 

UL,  0.  5,  this  remedy  was  extended  to  exeoators  of  exeooton;  and  hj 

31  Edward  UL,  c.  11,  to  administrators. 
Oonstruino  a  Statute  according  to  its  Equirr,  is  to  give  effect  to  it  ao- 

oording  to  the  intention  of  the  law-makers  as  indicated  by  its  tenns  and 

porpoees. 
A  Statute  mat  be  Extended  or  restrained  by  an  equitable  conatruotiop, 

and  a  case  out  of  the  mischief  intended  to  be  remedied  by  a  statate  may 

be  construed  to  be  out  of  the  purview,  though  it  be  within  the  wards  d 

the  statute. 
Title  of  an  Act  xat  be  Referred  to  for  the  purpose  of  ascertaining  tbi 

intent  of  the  legislature,  when  not  clearly  manifest  in  the  body  of  the  aeL 
Statute  of  1826,  Aix.  Dio.,  1st  ed.,  200,  does  not  aothoriie  the  '^'^'^vrf^m^ 
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meat  of  an  actbn  de  novo,  by  the  penooal  representatiTe  of  a  deoeasedy 
for  an  injozy  done  in  the  life*time  of  the  latter. 

Ebbob  to  the  oirotdt  court  of  Wiloox  oonnty.  The  facts  are 
■tated  in  the  opinion. 

Peck,  for  the  plaintiff  in  error. 

Hopkins  and  Parsons,  contra. 

CoLUBBy  0.  J.  The  plaintiff  in  error,  as  administratrix  of 
Alfred  Blakeney,  deceased,  brought  an  action  of  trespass  quare 
cUmsum  freffU  against  the  defendant,  in  the  circuit  court  of 
Wilcox.  On  her  writ  she  indorsed,  that  the  action  was  brought 
as  well  to  recover  dami^es  as  to  try  titles. 

The  declaration  contains  two  counts:  the  first  charges,  in  ad- 
dition to  the  breach,  entry,  etc.,  of  the  close  of  the  plaintiff's 
intestate,  in  his  life-time,  that  the  defendant  kept  possession 
thereof,  for  the  space  of  twelve  months,  and  hindered  and  pre- 
vented the  intestate,  for  that  space  of  time,  from  occupying  the 
same.  The  second  count  only  varies  from  the  first  in  alleging 
the  actual  expulsion  of  the  intestate,  from  the  close  broken  and 
entered.  The  declaration  concludes,  to  the  damage  of  the  in- 
testate, in  bis  life-time,  and  to  the  plaintiff,  his  administratrix. 
To  each  count  the  defendant  demurred,  andhis  demurrer  being 
sustained,  the  plaintiff  prosecutes  a  writ  of  error  to  this  court. 
Several  points  have  been  made,  at  the  argument,  which  we 
deem  it  unnecessary  to  consider,  and  will  confine  our  inquiries 
to  an  examination  of  the  question,  whether  the  plaintiff  is  en- 
titled to  maintain  the  action  she  has  brought. 

It  was  a  principle  of  the  common  law,  that  no  action  could 
be  maintained,  by  an  executor  or  administrator,  to  recover 
damages  for  an  injury,  done  either  to  the  person  or  property  of 
his  testator  or  intestate^— the  action  died  with  the  person — and 
{his  principle  applied  as  well  where  the  deceased  was  the 
aggressor,  as  where  he  was  the  party  injured.  This  rule  of 
personalis  actio  moritur  cum  persona,  received  considerable 
alteration  by  the  statute  of  4  Edw.  III.,  c.  7,  entitled  de  bonis 
asportatis,  in  vita  tesUUoris,  the  preamble  to  which  recites,  that 
theretofore,  executors  have  not  had  actions  for  a  trespass  done  to 
their  testators,  as  of  the  goods  and  chattels  of  the  said  testators, 
earned  away  in  their  life,  so  that  such  trespasses  have  remained 
unpunished,  and  enacts:  "  That  the  executor  in  such  cases  shall 
have  an  action  against  the  trespassers,  and  recover  their  dam- 
ages in  like  manner  as  they  whose  executors  they  be,  should 
have  had,  if  they  were  living."    The  remedy  given  by  this  act 
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is  further  extended  to  executors  of  executors,  by  statute  25 
Edw.  m.,  c.  5,  and  to  admiDistraiors  by  the  statute  31  Id.  11. 

The  statute  of  4  Edw.  m.  being  remedial  in  its  character,  has 
always  been  liberally  expounded  in  advancement  of  the  object 
of  the  legislature;  and  though  the  word  trespasses  only  is  em- 
ployed, it  has  been  held  to  embrace  other  cases  within  the  inten- 
tion of  the  statute:  Emerson  v.  Emerson,  Sir  W.  Jones,  174;' 
Bertoick  v.  Andrews,  2  Ld.  Baym.  974.  So  by  an  equitable  con- 
struction of  the  statute,  it  has  been  determined  that  the  executor 
or  administrator  is  not  restricted  in  the  form  of  action  to  be 
adopted,  but  may  prosecute  any,  by  which  an  injury  to  the 
personal  estate  of  the  testator,  in  his  life-time  (which  lessens  ill 
value),  may  be  redressed:  Lat.  168;  WiUiams  v.  Carey,  4  Mod. 
403;  2  Bac.  Abr.  445.  And  by  the  equity  of  the  statute,  an  ex- 
ecutor or  administrator  may  have  a  quare  impedii^  for  a  disturb- 
ance in  the  time  of  his  testator  or  intestate.  So  the  personal 
representative  of  a  termor  may  maintain  ejectment,  where  the 
testator  had  a  lease  for  years,  or  from  year  to  year,  whether  the 
ouster  was  before  or  after  the  death:  1  Wms.  Ehc.  513;  Doe  v. 
Porter,  3  T.  B.  13. 

I  have  considered  thus  at  length,  the  exposition  of  4Edw.  IIL, 
not  because  of  its  direct  influence  upon  the  case  at  bar,  but  to  as- 
certain whether,  by  analogy,  a  construction  may  be  placed  upon 
our  statute,  which  authoriges  the  plaintiff  to  prosecute  her  suit. 
The  act  of  our  legislature,  relied  upon  by  the  plaintiff,  is  in  these 
words:  **  All  actions  of  trespass  quare  clausumf regit,  and  actions 
of  trespass  to  recover  damages  for  injuries  to  personal  property, 
may,  if  the  plaintiff  or  plaintiffs  die,  be  revived  by  his,  her,  or 
their  representatives,  in  the  same  manner  as  actions  on  contracts:" 
Aik.  Dig. ,  1st  ed.  260.  This  act,  though  it  changes  the  common 
law,  is  clearly  remedial,  and  should  receive  a  liberal  interpreta- 
tion— that  is,  should  be  extended  beyond  the  literal  import  of  its 
terms — if  this  be  necessary  to  the  effectuation  of  the  end  it  con- 
templates, aud  to  prevent  a  failure  of  the  remedy  it  proposes. 
To  determine  the  extent  of  its  operation,  we  must  ascertain  its  ob- 
ject. By  its  terms,  it  gives  to  executors  and  administrators  the 
right  to  revive  certain  actions  of  trespass,  and  is  entitled,  **  an  act 
to  provide  for  reviving  actions  of  trespass:''  Aik.  Dig.  17,  no.  16. 

The  object,  then,  to  be  effected,  is  the  revival  of  actions 
brought  by  a  testator  or  intestate,  m  the  name  of  a  personal 
representative,  and  not  the  commencement  of  an  action  de  novo. 
Seasons  may  have  influenced  the  legislature  in  giving  a  remedy, 
in  the  one  case,  which  it  was  unwilling  to  extend,  in  the  other. 

1.  Brroneona:  See  Egetton  t.  SgerUm,  W.  Joom  '*^ 
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In  the  former,  the  deceased  bad  himself  elected  to  seek  redress, 
and  should  his  suit  abate  by  his  death,  his  estate  would  be  sub- 
jected to  costs.  In  the  latter,  he  had  brought  no  action,  and 
may  have  intended  to  waive  the  wrong.  These  considerations, 
it  is  possible,  may  have  influenced  the  legislature,  in  thus  lim- 
iting the  remedy.  Be  this  as  it  may,  the  construction  con- 
tended for  at  the  bar,  can  not  be  given  to  it,  unless  we  go,  not 
only  ultra  the  strict  letter,  but  contra  the  letter  also^which 
18  inhibited  by  every  just  principle  of  construction. 

The  statute  of  4  Edw.  III.  never  extended  to  executors  of  ex- 
ecutors or  administrators  (though  these  perhaps  were  embraced 
hj  an  enlarged  equity),  hence,  the  enactment  of  the  statutes  of 
35  and  81  Edw.  III.  And  our  act,  passed  professedly  to  authorize 
the  revival  of  actions,  can  not  be  held  to  give  an  authority  to 
maintain  an  action  originally;  this  would  be,  not  to  promote 
the  intention  of  the  legislature,  but  to  go  quite  beyond  it.  The 
statute  of  the  4  Edw.  III.  was  enacted  to  afford  a  remedy  in 
favor  of  an  executor,  by  an  original  action  for  a  wrong  done  to 
the  personal  estate  of  the  testator  iu  his  life-time,  and  it  has 
been  rightfully  determined,  th&t  it  authorized  any  action,  by 
which  the  injury  to  the  personal  estate  could  be  repaired,  on 
the  ground,  that  they  came  within  the  equity  of  the  statute. 
To  construe  a  statute  according  to  its  equity,  is  nothing  more 
than  to  give  effect  to  it,  according  to  the  intention  of  the  law- 
makers, as  indicated  by  its  terms  and  purposes.  Hence,  it 
may  either  be  extended  or  restrained,  by  an  equitable  construc- 
tion; and  it  is  held,  that  a  case  out  of  the  mischief  intended  to 
be  remedied  by  a  statute,  shall  be  construed  to  be  out  of  the 
purview,  though  it  be  within  the  words  of  the  statute:  Dwarr. 
on  Stat.  724,  9th  vol.  Law  Lib.  The  intention  of  the  act  being 
BO  clearly  manifested  in  its  body,  we  scarcely  deem  it  necessary 
to  call  in  aid  its  title,  which  speaks  with  clearness  its  end.  The 
title  of  a  statute,  we  are  aware,  is  an  unsafe  criterion  by  which 
to  determine  its  meaning;  yet,  in  cases  where  the  intent  is  not 
plain,  it  may  slightly  assist  in  removing  ambiguities. 

To  conclude — the  case  before  us  is  one  for  which  the  legis- 
lature have  failed  to  provide  a  remedy — perhaps  designedly — 
but,  whether  this  be  so  or  not,  we  have  no  power  to  supply  the 
omission;  and,  instead  of  extending  the  statute  to  embrace 
grievances  not  within  its  purview,  we  think  it  safer  to  say,  in 
regard  to  such  cases,  with  Mr.  Justice  Heath,  "  the  legislature 
is  always  at  hand; "  and  if  it  be  thought  wise  to  give  the  remedy, 
its  powers  are  ample.    We  have  considered  this  case,  as  it  was 
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considered  at  the  argument,  an  aotion  to  recover  damages  only: 
and,  were  it  taken,  as  indicated  by  the  indorsement  on  tii» 
writ,  to  be  an  action  to  try  titles,  the  result  would  not  be 
different.  The  personal  representative  of  a  termor,  for  an 
ouster  in  his  own  time,  may  have  an  action;  but  such  is  not  the^ 
present. 

Our  conclusion  is,  the  plaintiff  is  not  entitled  to  an  aetion,. 
and  the  judgment  is  consequently  affirmed. 


Sampson  and  Lindsay  v.  Gazzam. 

[6F0BinB,  128.] 

SriDixroB  OF  Uhaob  or  ciutom  Ib  admissible  for  the  parpoee  of  aMoeMtoiag 
the  MDBe  and  nndentanding  of  parties  by  their  contraets  which  are  made 
with  reference  thereto. 

8i70H  UsAOB  OR  CuBTOBf  becomes  a  part  of  the  law  of  the  oontraet,  aiid  resta 
on  the  same  principles  as  the  doctrine  of  the  lex  loci, 

Whbbx  a  Custou  OB  UsAGB  IS  Pbovxd  to  exist  in  relation  to  a  partknkr 
trade  or  pnrsait,  if  it  be  general,  all  persons  engaged  therein  are  pre- 
sumed to  contract  with  reference  to  it. 

Whxbe  Words  from  Usaob  ob  Custom  are  need  in  a  sense  by  one  diss  of 
the  community  different  from  their  general  acceptation  among  othcfs  aoi 
engaged  in  the  same  porsoit,  conrts  will  oonstme  them  in  the  sense  la 
which  they  are  jised  by  snoh  class. 

BviDBNCB  OF  A  UsAGB  OB  CoBTOM  is  aduussible  to  Tary  the  oommon  law 
liability  of  common  carriers  by  water. 

Parol  Evidencb  is  Aomissiblb  to  show  that  the  words  "dangen  of  Hie 
river,"  in  a  bill  of  lading,  are,  by  the  nsage  and  oostomof  merchants  ibA 
others,  understood  to  include  other  dangers  than  thoae  arising  from  Hie 
element  of  water. 

Ebbob  to  the  circuit  court  of  Mobile.  The  &ctB  are  stated  fat 
the  opinion. 

EUia  and  Peok^  for  the  phuntiffii  in  error. 

Hopkins,  conJtra. 

By  Oourt,  Obxokd,  J.  This  is  an  action  brought  bj  the 
plaintiffs  against  the  defendant,  as  a  common  carrier.  The 
declaration  is  against  him  as  a  carrier,  at  common  law.  The 
questions  which  are  made  in  the  cause,  arise  out  of  a  bill  of 
exceptions,  which  was  taken  by  the  plaintiffs  at  the  trial — the 
material  parts  of  which  are  the  following: 

The  bill  of  lading,  signed  by  the  plaintiffs,  and  used  as  evi- 
dence,  was  in  these  words:  ''  Shipped  in  good  order  and  wdl 
conditioned,  by  the  plaintiffs,  on  board  the  steamboat  Mobilet 
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whereof  Young  is  master,  now  lying  at  Claiborne,  and  bound 
for  Mobile,  certain  bales  of  cotton,  marked,  etc.,  to  be  deliv- 
ered in  the  like  good  order  and  condition,  at  Mobile  (the  dan- 
gers of  the  river  only  excepted),  unto  the  consignees,  or  assigns, 
paying,  etc.  In  witness  whereof,"  etc.  The  defendant  proved 
that  the  fire  originated  in  the  hold  of  the  boat;  that  the  hold 
was  entirely  filled  t^ith  cotton,  at  Montgomery,  and  the  hatches 
then  closed,  two  days  before  the  fire  occurred,  and  that  no  lights 
or  fire  had  been  introduced  into  the  hold;  that  the  fire  was  first 
seen  bursting  up  perpendicularly  through  the  deck,  from  the 
hold,  and  the  flame  then  had  the  size  and  appearance  of  the 
flame  of  a  candle;  that  it  burst  out  thus,  about  four  feet  behind 
the  ash-pans  and  furnaces;  and  that  the  space  between  the  place 
where  the  fire  burst  out  and  the  ash-pans  and  furnaces  was 
sheathed  with  copper.  The  defendant  further  proved,  that  the 
eotton  placed  in  the  hold  at  Montgomery  was  taken  in  during 
a  rain;  and  that  the  officers  and  crew  did  everything  in  their 
power  to  arrest  the  fire  and  save  the  boat  and  cargo. 

The  defendant  then  offered  witnesses,  to  prove  the  meaning 
of  the  words  inserted  in  the  bill  of  lading,  viz.,  "dangers  of 
the  river  only  excepted,"  when  such  bill  of  lading  was  given 
for  goods  shipped  on  board  of  a  steamboat.  This  was  objected 
to  by  the  plaintiffs,  but  allowed  by  the  court. 

The  plaintiffs  then  proved,  that  an  accidental  fire,  by  which 
the  boat  and  cargo  were  destroyed,  and  which  was  not  attrib- 
uted to  any  want  of  diligence,  care,  skill,  or  integrity,  on  the 
part  of  those  intrusted  with  the  management  of  the  boat,  was, 
according  to  the  general  sense,  practice,  and  understanding  of 
the  people  of  the  state  of  Alabama,  including  merchants, 
planters,  boat  owners,  and  others,  within  the  meaning  of  the 
exception  in  the  bill  of  lading,  to  wit,  '*  dangers  of  the  river." 

The  plaintiffs  requested  the  court  to  charge  the  jury,  that 
steamboat  owners  were,  in  legal  contemplation,  common  car- 
riers, and  were  liable,  as  such,  for  the  delivery  of  all  articles 
shipped  on  board  their  boats,  unless  they  were  disabled  from 
making  such  delivery  by  the  act  of  God,  a  public  enemy,  or 
some  other  cause,  naturally  arising  out  of  the  element  of  water; 
and  that  the  accidental  destruction  of  the  boat  by  fire,  was  not 
within  the  meaning  of  the  exception,  ''  dangers  of  the  river," 
the  latter  part  of  which  instructions  the  court  refused  to  give; 
but  charged  the  jury,  that  although  steamboat  owners  were 
eommon  carriers,  and  as  such,  could  only  be  excused  from  the 
discharge  of  their  trust,  by  the  act  of  Ood  or  the  public  enemy. 
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that  jet,  they  could  enter  into  a  special  contract,  Tarying  their 
common  law  liability.  And  if  they  believed  from  the  testi- 
mony, that  they  had  entered  into  such  a  contract,  in  which  they 
had  protected  themselves  against  the  dangers  of  the  river — and 
if  they  believed  from  the  testimony,  that  according  to  the 
sense,  practice,  and  understanding  of  merchants,  planters,  and 
others  in  the  state  of  Alabama,  by  these  words,  was  meant  an 
accidental  fire,  not  attributable,  in  any  manner,  to  the  want  of 
care,  intelligence,  skill,  and  honesty,  in  those  who  had  the 
control  of  the  boat — they  would  find  a  verdict  for  the  defend- 
ant, if  this  was  such  an  accidental  fire  first  before  mentioned. 
But  that  the  want  of  proper  care,  skill,  and  judgment,  would 
not  excuse  the  carrier,  even  though  they  should  find  that  his 
special  contract  protected  him,  as  above  mentioned.  To  this 
charge  of  the  court  there  was  an  exception.  A  verdict  was 
found  for  the  plaintiffs.  The  above  charge  of  the  court  is  now 
assigned  for  error. 

This  is  a  case  of  the  highest  importance.  In  a  country  where 
property  to  such  a  vast  amount  is  annually  transported  to  and 
from  the  sea-board  by  the  agency  of  common  carriers,  the  pre- 
cise character  of  the  stipulations  entered  into  by  the  parties, 
and  the  rights  and  obligations  thereby  created,  should  be 
clearly  ascertained  and  plainly  defined.  There  is  not,  and  in- 
deed could  not  be,  any  controversy  about  the  obligation  which 
the  common  law  imposes  on  a  common  carrier.  If  that  rule  is 
to  be  applied  to  the  defendant,  he  is  clearly  liable  for  the  value 
of  the  cotton;  although  there  can  not  be  any  doubt,  that  the 
fire  by  which  the  cotton  was  consumed  was  not  caused  by  the 
negligence  or  want  of  skill  of  the  captain  or  crew  of  the  boat 
on  which  the  cotton  was  shipped — but  was,  in  all  probability,  a 
case  of  spontaneous  combustion. 

The  precise  question  here  presented  for  the  first  time  in  this 
state,  is,  whether  a  carrier  can  be  allowed  to  explain  the  mean- 
ing of  the  words,  "  dangers  of  the  river,''  in  a  bill  of  lading  at 
the  place  where  the  contract  is  made.  The  natural  import  of 
the  phrase  would  seem  to  refer  to  those  accidents  which  are 
peculiar  to  the  element  of  water:  and  the  attempt,  in  this  case, 
is  to  show,  by  parol  proof,  that  the  j^hrase  in  question  is  of 
much  larger  import,  and  was  understood  by  the  parties,  to 
exempt  the  carrier  from  all  losses,  not  attributable  to  his  negli- 
gence, want  of  skill,  or  honesty. 

As  courts  of  justice  sit  to  expound  and  enforce  the 
contracts,    which  parties  litigant    before    them    have   made» 
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it  is  the  plain  dictate  of  natural  justice,  that  proof,  show- 
ing what  the  contract  is,  should  be  allowed  to  be  made 
if  the  evidence  can  be  heard  bj  the  court,  consistently 
with  those  rules  which  have  been  established  for  the  ascer- 
tainment of  truth.  It  is  insisted,  that  the  words  ''  dangers 
of  the  river,"  in  a  bill  of  lading,  have  a  plain,  ascertained  mean- 
ing, and  that  to  permit  it  to  be  explained  by  parol  proof,  would, 
in  e£fect,  be  to  permit  a  written  instrument  to  be  varied  by 
parol.  If  it  be  liable  to  this  objection,  it  will  be  fatal  to  its 
admission — ^for,  however  great  the  injury  might  be,  in  this  par- 
ticular case,  it  would  be  better  to  submit  to  it,  than  to  introduce 
into  our  system  of  jurisprudence  a  principle  so  fraught  with 
mischief.  It  is  true,  that  in  general,  when  an  ambiguity  exists 
on  the  face  of  a  written  instrument,  it  is  the  province  of  the 
judge  to  explain  it.  But  it  frequently  happens  that  the  usage 
of  trade,  and  the  practice  among  merchants,  is  absolutely  nec- 
essary to  be  known,  to  a  proper  understanding  of  their  con- 
tracts. At  first  these  usages  and  customs  are  proved,  as 
evidence  of  the  intention  of  the  parties,  and  are  at  length, 
silently  incorporated  into  the  body  of  the  law,  and  recognized 
by  the  courts. 

It  is  a  matter  of  no  moment  whether  this  is  considered  au 
exception  to  the  general  rule,  or  whether  it  is  esteemed  a  resort 
to  the  proper  authority  for  an  authoritative  exposition  of  the 
language  used  by  the  parties.  Words  are  but  the  vehicles  of 
thought,  and  if,  by  tbe  usage  and  practice  of  one  class  of  the 
cdmmunity,  words  are  used  in  a  sense,  different  from  their  ac- 
ceptation among  others,  not  engaged  in  the  same  pursuit,  it 
would  be  the  height  of  injustice  to  interpret  their  language  by 
a  rule,  not  within  their  contemplation  at  the  time  of  making 
the  contract,  and  thereby  subject  one  of  the  parties  to  the  pen- 
alty of  a  contract  he  had  never  entered  into. 

That  to  permit  proof  to  be  made  in  similar  cases,  has  long 
been  considered  as  the  settled  law,  both  in  England  and  the 
United  States,  an  examination  of  a  few  leading  cases  will 
show.  In  Ab.  Sh.  254,  a  case  is  cited,  which  happened  in 
the  reign  of  Charles  I.  To  an  action  of  covenant,  on  a  charter 
party  which  contained  an  exception  of  the  perils  of  the  sea,  tbe 
defendant  pleaded  that  the  ship  was  taken  by  hostile  persons, 
armed  in  a  warlike  manner — and  thereupon,  the  question, 
whether  such  a  capture  was  within  the  exception,  was  brought 
before  the  court  by  a  demurrer,  in  the  most  strict  technical 
form.     The  court,  however,  took  the  opinion  of  several  mer- 
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ohaDtB,  by  oertificate  in  writing,  and  afterwards  by  examination 
in  open  court,  upon  the  meaning  of  the  words  of  this  excep- 
tion, as  established  by  usage  among  them,  and  decided  in  con- 
formity to  such  opinion. 

The  case  of  Oordon  v.  Little,  8  Serg.  &  B.  551  [11  Am.  Dec. 
632],  is  expressly  iu  point  with  the  one  at  bar.  The  sait  was 
against  a  common  carrier,  for  injury  to  goods  intrusted  to  his 
care.  The  declaration  contained  a  special  count  on  the  bill  of 
lading,  which  contained  an  exception  similar  to  the  one  under 
consideration,  and  a  count  against  him  as  a  carrier  at  common 
law.  On  error  to  the  supreme  court  of  Pennsylvania,  Chief 
Justice  Tilghman  and  Judge  Duncan  determined,  that  the 
words  in  the  bill  of  lading  (''  unavoidable  dangers  of  the  river") 
might  be  explained  by  proof  of  a  usage,  to  ascertain  the  con- 
atmction  of  the  contract.  The  same  principle  has  been  de- 
termined by  the  supreme  court  of  the  United  States,  in  the  case 
Benner  v.  The  Bank  of  Columbia,  9  Wheat.  585.  The  case  arose 
out  of  a  custom  of  the  banks  in  the  District  of  Columbia,  to 
make  demand  and  give  notice  on  the  fourth  day  of  grace. 

As  there  is  no  difference  in  law  between  these  conditions  of 
a  contract  which  the  law  implies,  and  those  which  are  expressly 
stipulated,  it  might  have  been  in  that  case,  as  in  this,  insisted, 
that  proof  of  any  usage  or  custom,  different  from  that  implied 
by  law,  was  inadmissible.  It  was  so  insisted;  but  the  court 
held,  that  on  proof  of  the  usage,  the  action  could  be  main- 
tained— saying,  **  that  evidence  of  usage  or  custom  is  received 
for  the  purpose  of  ascertaining  the  sense  and  understanding  of 
parties,  by  their  contracts,  which  are  made  with  reference  to 
such  usage  or  custom;  for  the  custom  then  becomes  a  part  of 
the  contract,  and  may  not  improperly  be  considered  as  the  law 
of  the  contract,  and  it  rests  on  the  8am«»  principle  as  the  doc- 
trine of  the  lex  loci,"  See  also  Jones  r  Fates,  4  Mass.  252;  9 
Id.  155;  3  Conn.  13;  Pet.  C.  C.  225;  1  Gall.  443;  3  Day,  346. 
In  the  case  of  Coil  v.  The  Com.  Ins.  Co.,  1  Johns.  385  [5  Am. 
Dec.  282],  parol  evidence  was  admitted  to  show  that  by  the 
general  usage  and  custom  of  merchants  and  underwriters  in 
New  York,  the  word  •*  roots,"  iu  a  policy  of  insurance,  was  con- 
fined to  such  roots  as  were  perishable  in  their  nature,  and  that 
earsapariJla  was  not  a  root  perishable  iu  its  nature,  or  included 
iu  that  term  in  the  memorandum  of  the  policy.  It  is  conceived 
that  the  principle  of  this  decision  is  fully  in  point. 

In  Oreat  Britain  the  principle  has  been  settled  in  a  multi- 
tude of  cases.  The  case  Cutler  v.  Powell,  6  T.  B.  320,  goes  at 
least  as  far  as  any  of  the  American  cases.    The  action  was 
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brought  by  an  adminiBtrator  for  work  and  labor  done  by  his  in- 
testate. The  captain  of  a  ship  had  given  a  note  to  the  deceased, 
by  which  he  promised  to  pay  him  a  sum  of  money,  provided  he 
proceeded  od  a  voyage,  and  continued  to  do  duty  as  second  mate, 
to  the  port  of  destination.  He  died  before  reaching  it,  and  the 
action  was  brought  to  recover  for  the  services  actually  rendered. 
The  legal  effect  of  this  contract  was  plain.  The  right  to  re- 
cover anything  by  its  express  terms  depended  on  the  perform- 
ance of  services  to  the  place  of  destination :  yet  the  court  of 
king's  bench  held,  that  it  was  allowable  to  show  the  usage  and 
custom  of  merchants  to  pay  a  ratable  proportion  of  the  wages, 
notwithstanding  the  legal  effect  of  the  contract,  unexplained  by 
such  usage  or  custom.     See  also  Doug.  511,  and  6  East,  202. 

It  was  attempted,  in  argument,  to  evade  the  force  of  the  de- 
cision made  in  9  Wheaton,  and  others  here  cited,  because  it  ap- 
peared in  these  cases,  that  the  party  sought  to  be  charged  knew 
of  the  existence  of  the  usage.  But  it  is  plain  that  the  decision 
did  not  turn  on  that  fact.  There  is  no  difference  between  those 
presumptions  which  the  law  makes  of  the  existence  of  a  particu- 
lar fact,  from  the  proof  of  the  existence  of  other  fucts — and 
proof  of  the  fact  itself.  In  other  words,  when  the  law  raises 
the  presumption  of  the  existence  of  a  fact,  the  presumption  is 
itself  proof  of  the  fact.  Where  a  custom  or  usage  is  proved  to 
exist,  in  relation  to  a  particular  trade  or  pursuit,  if  it  be  gene)ral, 
all  persons  engaged  therein  are  presumed  to  contract  in  refer- 
ence to  such  usage.  Thus,  in  the  case  of  MiUs  v.  The  Bank  of 
(he  United  States,  11  Wheat.  431,  it  is  determined  that  "  where 
a  note  is  made,  for  the  purpose  of  being  negotiated,  at  a  bank, 
whose  custom  is  to  demand  payment  and  give  notice  on  the 
fourth  day  of  grace,  that  such  custom  forms  a  part  of  the  law  of 
the  contract,  and  it  is  not  necessary  that  a  personal  knowledge 
of  the  usage  should  be  brought  home  to  the  indorser."  See 
also  1  Cai.  43,  and  Doug.  518.  But  in  this  case,  the  objection, 
if  it  were  valid,  could  not  be  sustained,  as  the  jury  have  found 
that  the  contract  was  made  in  reference  to  the  usage. 

It  was  also  objected,  that  the  evidence  established  a  custom 
general  throughout  the  state,  and  if  so,  it  was  part  of  the  law 
of  the  land,  and  should  have  been  pronounced  by  the  court,  and 
not  left  to  the  jury.  But  the  court  below  (and  this  court)  were 
bound  to  take  notice  that  no  such  usage  or  custom  has  obtained 
here  a  sufficient  length  of  time,  to  have  the  force  of  law.  In 
all  cases  where  a  custom  or  usage  has  been  engrafted  on  our  sys- 
tem of  jurisprudence,  so  as  to  become  a  part  of  the  unwritten  law,, 
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there  most  have  been  a  time  when  it  began  to  be^  at  which  time, 
as  the  court  coald  not  take  judicial  notice  of  it,  it  must  have  been 
proved  not  as  law,  but  as  evidencing  the  intention  of  the  par- 
ties. What  length  of  time,  or  what  series  of  judicial  determina- 
tions is  necessary  to  ripen  a  custom  or  usage  into  law,  it  is  not 
necessary  now  to  determine.  It  is  sufficient  that  such  was  not 
the  fact  when  this  case  was  tried. 

It  would  be  a  waste  of  time  to  multiply  cases  to  establish  the 
e£fect  that  usage  and  custom  have,  upon  contracts,  made  in  refer- 
ence to  such  usage  or  custom.  The  cases  which  have  been 
cited,  and  many  others,  might  be  adduced,  conclusively  to 
establish  the  proposition  maintained  in  this  opinion. 

It  is  not  intended  to  invade  the  general  principle,  that  a  writ- 
ten instrument  can  not  be  contradicted  or  varied  by  parol  proof. 
A  charter  party,  bill  of  lading,  or  other  mercantile  instrument, 
when  clear  and  unambiguous  in  its  terms,  and  not  made  in 
reference  to  any  usage  or  custom,  is  not  any  more  than  any 
other  instrument  of  evidence,  to  be  impugned  by  parol  proof. 

There  was  no  error  in  the  charge  given  by  the  court  below, 
or  in  the  refusal  to  the  charge  as  moved  by  the  plaintifi  ia 
error,  and  the  judgment  must  be  affirmed. 

GOLDTHWAITE,  J.,  UOt  sitting. 


Usages  must  be  reasonable  to  be  valid:  BarksdaU  ▼.  Broum^  9  Am.  Deo. 
720.    So,  to  be  binding,  they  must  be  of  long  standing,  uniform  in  operatioii, 
just  and  reasonable,  and  known  to  and  aoquiesoed  in  by  all  those  whose  rights 
are  afifected  by  them:  Hayward  v.  Middleto7t,  15  Id.  615.    See  also  •/brdaftv. 
Meredith,  2  Id.  373;  AUegre'a  AdmWs  v.  i/d.  Ins,  Co,^  20  Id.  424,  433,  note; 
Thompson  v.  HamiUoUf  23  Id.  619.     Usages  or  customs  of  particular  places 
are  not  binding  unless  parties  contract  in  reference  to  them;  and  if  the  oon- 
tract  be  in  writing,  the  reference  ought  to  appear  by  its  terms:  Eager  y,  AUat 
Ins.  Co,,  25  Id.  363.     See  Boorman  ▼.  Jenkins,  27  Id.  158.     Usages,  lik» 
other  facts,  must  be  proved  by  evidence,  and  are  not  notioed  by  ooorts  jndl* 
dally:  Eager  v.  Atlas  Ins.  Co.,  25  Id.  363. 

Uragb  to  Control  Liabilttt  of  Cabbdeb:  See  Oordan  ▼.  JAUlCf  II 
Dec.  632,  647,  note,  and  cases  there  cited. 


Everett  et  al.  v.  Unteed  States. 

[6  POKXXB,  166.1 

Cashixe  of  a  Baxk,  in  the  course  of  his  ordinary  duties,  and  by  Tiztne  of 
the  general  authority  of  his  office,  has  the  right  to  transfer  the  p^sr 
securitiss  of  the  bank  in  payment  of  its  debts. 

Whxbb  an  Inoobskmknt  of  such  paper  is  made  by  a  cashier,  it  will  be  pce> 
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flamed,  in  the  absence  of  evidence  to  the  contrary,  that  it  was  properly 
made. 
Such  Presxtmftiox  mat  bb  Rebutted  by  showing  that  ttie  indorsement  was 
not  made  in  the  regaUr  course  of  business,  but  in  prejudice  of  the  rights 
and  interests  of  the  bank. 

GOEPORATION  MUST,  IN  GENERAL,  ACT  THROUGH  ITS  COMMON  SeAL,  but  it  may 

appoint  an  agent,  whose  acts,  within  the  scope  of  his  powers,  do  not  re- 
quire any  seal  to  impart  validity  to  them. 

Sureties  can  not  be  Prejudiced  by  an  arrangement  between  the  creditor 
and  principal  debtor  whereby  time  is  given  to  the  latter,  unless  they  had 
knowled^'e  thereof  and  acquiesced  therein. 

Whkn  it  Appears  that  the  Time  of  Payment  has  been  extended  by  a  cred- 
itor at  the  instance  of  the  principal  debtor,  and  no  evidence  is  offered  to 
show  that  the  sureties  of  the  latter  had  any  knowledge  of  such  extension, 
an  instruction,  that  from  the  acts  of  the  creditor  the  jury  may  infer  a 
knowledge  of  such  extension  by  the  sureties,  is  erroneous. 

Atfboval  by  a  Corporation  of  the  acts  of  one  acting  as  its  agent,  makes 
those  acts  as  valid  as  though  authorized  in  the  first  instance. 

Assumpsit  in  the  circuit  court  of  Mobile  county.  The  facta 
appear  from  the  opinion. 

Hopkins,  for  the  plaintiff  in  error. 

Bailee,  contra. 

GoLLiEB,  J.  The  defendant  in  error  brought  assumpsit  on  a 
promissory  note,  dated  the  tenth  day  of  March,  1820,  against 
the  plaintiffs — by  which  George  Fisher,  as  principal,  and  the 
plaintiffs,  as  his  sureties,  promised  to  pay  to  the  president, 
directors,  and  company  of  the  Tombeckbee  bank,  the  sum  of  five 
thousand  one  hundred  and  sixty-two  dollars  and  fifty  cents, 
ninety  days  after  date. 

There  were  two  bills  of  exception  taken  on  the  trial.  The 
first  states  it  to  have  been  proved  that  the  note  was  indorsed,  by 
John  B.  Hazard,  the  cashier  of  the  bank,  to  the  defendant.  To 
this  evidence  the  plaintiffs  objected,  as  insufficient  to  pass  the 
title  in  the  note,  and  insisted  that  there  should  appear  an  au- 
thority to  the  cashier,  to  make  the  transfer.  But  the  objection 
was  overruled. 

It  also  appeared,  from  the  first  bill  of  exceptions,  that  Fisher 
proposed  to  the  bank,  after  the  maturity  of  his  note,  to  transfer 
certain  lands  and  land  certificates  to  its  proper  officers,  if  the 
time  of  payment  was  extended,  so  as  to  allow  him  to  discharge 
it  in  eight  annual  installments — to  which  the  president,  etc.,  of 
the  bank  assented,  on  terms  which  were  not  shown  to  have  been 
communicated  to  Fisher.  Evidence  was,  however,  ''offered, 
tending  to  show  that  George  S.  Gaines  received  from  said  Fisher 
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a  transfer  of  lands  and  land  certificates,  under  bis  said  prop- 
osition, and  at  the  time  of  such  transfer,  he  gave  the  said  Fisher 
an  instrument,  a  copy  of  which  is  hereto  attached,  marked  C. 
Evidence  was  offered  to  show  a  sale  of  the  said  lands,  under  the 
directions  of  the  said  bank,  and  a  receipt  by  them,  of  the  pro- 
ceeds of  the  sale,  before  the  assignment  to  the  plaintiffs."  A 
letter  of  Fisher,  dated  the  first  of  October,  1824,  accompany- 
ing the  bill  of  exceptions,  was  read  to  the  jary,  for  the  purpose 
of  avoiding  the  effect  of  the  statute  of  limitations,  which  was 
pleaded  by  the  plaintiffs.  This  letter  was  held,  by  the  circuit 
court,  to  be  good  evidence  for  that  purpose. 

The  counsel  for  the  plaintiff  (defendant  here)  having  insisted 
in  argument  before  the  jury,  that  they  might,  and  should  infer 
the  assent  of  the  defendants,  to  conditions  imposed  by  the  bank, 
as  set  out  in  B,  from  the  fact  that  the  arrangement  was  com- 
pleted by  Fisher,  with  Gaines,  the  cashier,  the  defendants 
(plaintiffs  here)  requested  the  court  to  instruct  the  jury,  that 
no  assent  of  theirs  could  be  inferred  from  the  acts  of  the  said 
bank,  its  officers,  or  the  said  George  Fisher;  that  they,  defend- 
ants, could  be  alone  bound  by  their  own  acts  or  admissions. 
Which  charge  the  court  refused  to  give  as  asked  for — but 
charged  the  jury,  that  some  act  or  admission  of  the  defendants 
would  be  necessary  to  bind  them;  but  that  the  said  resolution, 
or  minute  of  the  board  of  directors  of  said  bank,  marked  B,  was 
before  them,  and  that  it  was  competent  for  the  jury  to  infer 
from  the  same,  the  assent  of  the  said  defendants,  to  the  ar- 
rangement proposed  ,and  contemplated  between  Fisher  and  the 
bank;  but  that  they  were  not  compelled  to  draw  such  an  infer- 
ence, nor  was  the  same  conclusive — ^but  that  they  could  draw 
such  an  inference,  if  they  thought  proper.  To  which  refusal  to 
charge,  and  charge  as  given,  the  defendants  except,  etc. 

The  paper  marked  B,  referred  to  above,  is  part  of  the  bill  of 
exceptions,  and  is  as  follows:  "Friday,  seventh  September, 
1821 — the  board  of  directors  met.  Present,  William  Crawford, 
president,  Buchannan,  Malone,  Boss,  Lyon,  Pickens,  B.  S. 
Smoot.  Gol.  Fisher's  new  proposition  was  laid  before  the 
board,  and  it  was  agreed,  that  on  condition  of  his  securities 
consenting  to  the  arrangement  proposed,  that  the  president 
and  cashier  be  authorized  to  enter  into  it,  and  conduct  it  to  the 
best  advantage  in  their  power,  for  the  interest  of  the  bank." 

The  second  bill  of  exceptions  was  abandoned  by  the  plaintifb 
in  error,  at  the  argument. 

The  questions  of  law  arising  upon  so  much  of  the  first  bill  of 
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exceptions,  as  relates  to  proof,  in  avoidance  of  the  statute  of 
limitations,  and  the  charge  of  the  court  thereon,  were  not  in- 
sisted on  by  the  plaintiffs,  in  argument.  We,  therefore,  decline 
considering  them  now — Cleaving  them  to  be  determined,  when 
ihej  shall  hereafter  arise.  The  questions  proposed  to  be  con- 
sidered, are: 

1.  Did  the  indorsement  of  the  note  in  question  pass  the  right 
of  action  thereon,  to  the  defendant  in  error? 

2.  Can  the  assent  of  the  plaintiffs  in  error,  to  the  arrange- 
ment between  Fisher,  the  principal  debtor,  and  the  president, 
etc.,  of  the  bank,  for  an  extension  of  the  time  of  payment,  be  in- 
ferred from  the  acts  of  the  officers  of  the  bank,  alone? 

1.  The  act  iucorporating  the  Tombeckbee  bank  invests  **  the 
president,  directors,  and  company"  of  that  institution  with 
power  "to  ordain,  establish,  and  put  in  execution,  such  by- 
laws, ordinances,  and  regulations,  etc.,  as  they  may  deem  nec- 
essary and  expedient  for  the  good  government  of  the  said  cor- 
poration," etc.  It  also  provides  for  the  appointment  of  a  cash- 
ier, or  other  officers:  Xoulmin's  Dig.  41,  42. 

The  right  of  the  cashier  to  transfer  the  negotiable  paper  of 
the  bank,  depends  upon  the  extent  of  his  powers,  as  defined  by 
the  ** by-laws,  ordinances,  and  regulations"  of  its  "  president,  di- 
rectors,and  company,"  or  else  upon  the  duties  which  devolve  upon 
that  officer,  resulting  from  the  nature  of  his  situation.  If  he  be 
an  agent,  as  most  clearly  he  is,  his  authority  is  to  be  ascertained 
by  the  character  of  his  agency;  for  when  this  is  determined,  we 
have  no  difficulty  in  deducing  from  thence,  his  powers — the 
law  always  implying  the  delegation  of  such  as  are  within  the 
scope  of  his  employment.  In  Fleckner  v.  The  United  States  Bank, 
8  Wheat.  358,  Mr  Justice  Story,  in  delivering  the  opinion  of 
{he  court,  remarks:  ''The  cashier  is  usually  intrusted  with  all 
the  funds  of  the  bank,  in  cash,  notes,  bills,  etc.,  to  be  used  from 
time  to  time,  for  the  ordinary  and  extraordinary  exigencies  of 
{he  bank.  He  receives  directly,  or  through  the  subordinate  offi- 
cers^ all  moneys  and  notes.  He  delivers  up  all  discounted  notes 
and  other  property,  when  payments  have  been  duly  made.  He 
draws  checks  from  time  to  time,  for  moneys,  wherever  the  bank 
has  deposits.  In  short,  he  is  considered  the  executive  officer, 
through  whom,  and  by  whom,  the  whole  moneyed  operations  of 
the  bank,  in  paying  or  receiving  debts,  or  discharging  or  trans- 
ferring securities,  are  to  be  conducted.  It  does  not  seem  too 
much,  then,  to  infer,  in  the  absence  of  all  positive  restrictions. 
{hat  it  is  his  duty,  as  well  to  apply  the  negotiable  funds,  as  the 
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moDejed  capital  of  the  bank,  to  discharge  its  debts  and  oblig 
tions."  Here  is  a  clear  recognition  of  the  right  of  a  cashier,  in 
the  course  of  his  ordinary  duties,  to  transfer  the  paper  seoozitiea 
of  the  bank,  in  payment  of  its  debts. 

In  the  case  at  bar  it  is  true,  that  the  inducement  to  the  in- 
dorsement by  the  cashier,  does  not  appear,  nor  is  it  considered 
important  that  it  should.  The  right  being  clear,  even  without 
a  previously  expressed  authority  (as  one  implied  from  the  nature 
of  his  office)|  we  can  not  suppose,  withoat  proof,  that  the 
cashier  abused  his  powers  by  improperly  transferring  the  credits 
of  the  bank;  but  must  intend  that  the  act  was  done  for  some 
legitimate  purpose.  And  in  the  case  already  cited,  the  court 
remark,  that  "  the  acts  of  the  cashier,  done  in  the  ordinaiy 
course  of  the  business,  actually  confided  to  such  an  officer,  may 
well  be  deemed  prima  facie  evidence,  that  they  fell  within  the 
scope  of  his  daty."  In  Fleckner  v.  The  DhUed  Stales  Bank^  the 
court  need  not  have  placed  their  judgment  upon  the  nature  of 
the  office  of  a  cashier,  or  the  powers  incident  to  it;  for  in  that 
case  there  was  a  subsequent  recognition  of  his  authority.  Yet 
both  grounds  are  taken,  and  the  reasoning  employed,  we  think, 
is  very  satisfactory  to  sustain  the  first. 

But  was  this  question  res  integra,  to  be  settled  with  reference 
to  the  analogies  of  the  law  only,  our  conclusion  would  be  favor- 
able to  the  legality  of  the  indorsement  of  the  cashier,  for  the 
reason  that  such  an  act  was  within  the  scope  of  the  powers 
ordinarily  conferred  upon  that  officer.  This  inference,  however, 
would  not  be  conclusive,  and  it  would  still  be  competent  for 
the  party  sued,  to  controvert  the  fairness  of  the  transfer,  by 
showing  that  it  was  not  made  in  the  regular  course  of  business, 
but  in  prejudice  of  the  rights  and  interests  of  the  bank.  Where 
this  is  the  case,  no  title  could  pass  to  the  assignee,  and  conse- 
quently no  action  could  be  maintained  by  him. 

In  examining  this  question,  we  have  not  thought  it  neoessaiy 
to  consider  how  far  a  common  seal  may  be  necessary  to  authen- 
ticate the  acts  of  a  corporation.  It  is  clear  that  the  ancient 
strictness  upon  this  point  has  been  greatly  broken  in  upon,  by 
a  more  enlightened  current  of  modem  decisions:  l^de  The  Bank 
o/  Columbia  v.  Patterson,  7  Granch,  299;  The  Mechanics^  Bank 
of  Alexandria  v.  The  Bank  of  Columbia,  5  Wheat.  326;  Fleckner 
y.  The  United  States  Bank,  8  Id.  358.  From  these  authorities, 
it  will  sufficiently  appear,  that  though  a  corporation  must,  in 
general,  act  through  its  common  seal,  yet  it  may  appoint 
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agent,  whose  acts,  within  the  sphere  of  his  powers,  do  not  re- 
quire any  such  appendage  to  impart  to  them  validity. 

2.  It  is  a  rule  of  very'  general  if  not  universal  application, 
that  no  one  can  be  bound  by  the  acts  and  admissions  of  an- 
other, over  whom  he  has  exerted  no  control;  and  if  to  this 
rule  there  can  be  any  exception,  the  charge  asked,  and  that 
given  by  the  judge  to  the  jury,  furnish,  in  themselves,  no 
reason  why  we  should  thus  regard  this  case.  There  is  not  the 
slightest  evidence  that  the  plaintiffs  were  advised  that  time  had 
been  given  to  Fisher,  their  principal,  yet  the  jury  are  in- 
fitructed,  in  substance,  that  a  knowledge  of  such  an  arrange- 
ment by  the  plaintiffs,  as  well  as  their  assent  to  it,  may  be  in- 
ferred from  the  "  resolution  or  minute  of  the  board  of  directors 
of  said  bank,  marked  B."  With  equal  justice  might  the  opera- 
tion of  the  statute  of  limitations  be  counteracted,  by  inferring 
that  the  creditor  would  never  have  suffered  the  statute  bar  to 
run,  had  not  the  debtor  acknowledged  the  debt,  so  as  to  pre- 
vent it  from  becoming  effectual.  In  principle,  there  is  no 
difference  between  the  case  stated  in  the  charge  to  the  jury, 
and  that  we  have  supposed — and  the  principle  is  this,  that 
where  a  demand  once  incurred,  is  discharged  by  the  negli- 
gence or  positive  acts  of  the  creditor,  a  jury  may  infer  from  his 
Bubsequeut  acts  or  omissions,  incompatible  with  the  idea  of  a 
discharge,  that  the  liability  is  still  continuing.  The  principle 
maintained  in  the  instruction  to  the  jury,  needs  but  to  be  sim- 
plified, to  induce  its  rejection.  Had  the  plaintiffs  been  in- 
formed of  the  arrangement  between  the  bank  and  Fisher, 
without  objection,  such  evidence  might  with  propriety  have 
been  left  to  the  jury,  as  authorizing  the  inference  (if  unex- 
plained in  ^ny  manner)  that  it  had  received  their  assent;  but 
the  record  does  not  inform  us,  that  such  proof  was  offered. 

The  defendant's  counsel,  in  his  argument,  attempted  to 
show,  that  the  charge  to  the  jury  was  upon  an  abstract  ques- 
tion; that  by  the  resolution  or  minute  of  the  board  of  directors, 
the  president  and  cashier  of  the  bank,  jointly,  were  authorized 
to  make  the  arrangement  with  Fisher;  that  George  S.  Gaines 
alone  acted,  and  that  there  was  no  proof  that  he  was  either 
president  or  cashier.  Without  pretending  to  examine,  whether 
it  is  necessary  for  all  persons  to  whom  a  power  is  given,  to 
unite  in  its  execution,  we  are  j^ersuaded  that  the  question  does 
not  arise  in  this  case.  The  bill  of  exceptions  informs  us,  that 
George  S.  Gaines  received  of  Fisher  a  transfer  of  lands  and 
land  certificates  under  his  proposition,  and  that  "  evidence  was 
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offered  to  show  a  sale  of  the  said  lands  under  the  directions  of 
the  said  bank,  and  a  receipt  bj  them,  of  tbe  proceeds  of  the 
sale,  before  the  assignment  to  the  plaintiffs  "  (now  defendant). 
Here  was  an  approval  of  the  agency  of  Gaines,  which  is  well 
settled  to  be  equivalent  to  a  previously  delegated  authority: 
Fleckner  v.  United  Stales  Bank;  so  that  it  is  quite  immaterial 
whether  he  was  either  president  or  cashier. 

For  the  reason  then,  that  there  was  no  evidence  of  the  plaint- 
iffs' assent  to  an  extension  of  the  time  of  payment,  given  by  the 
bank  to  Fisher,  the  judgment  is  reversed,  and  the  oaose 
manded. 

GtoLDTHWATTB,  J.,  uot  Sitting  in  this  case. 


Corporation,  Noiis  of,  Valid  without  Seal.— In  the  note  to  Mali  v. 
Hieka,  13  Am.  Dea  661,  where  the  subject  is  discassed  at  length,  it  Is  stated, 
that  in  American  conrts  it  is  settled  that  a  corporation  may  make  notes  and 
simple  contracts  withoat  affixing  its  corporate  seal,  and  that  it  may  be  bound, 
like  an  individual,  by  contracts  entered  into  by  its  agents  acting  within  the 
scope  of  their  authority,  and  by  contracts  implied  from  a  course  of  dealing; 
or  from  the  circumstances  of  a  transaction:  See  cases  there  cited  to  sostaia 
the  above  propositions,  and  also  Baker  v.  Mtehamaf  Fire  lue,  Co,,  20  Id.  661^ 
•67, 
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DEMma  V.  GABBmoTON. 

[12  OomnBonouT,  1.] 

AdB  AKD  Dbolabations  BY  Onb  IN  POSSESSION  OF  Land  as  owner,  roi 
■pecting  the  diWding  line  between  himself  and  an  adjoining  proprietor, 
which  are  adverse  to  his  interest,  are  admissible  in  evidence  in  an  action 
of  trespass  against  parties  entering  under  and  identified  in  interest  with 
him,  although  he  is  alive  and  competent  to  testify. 

Dklabations  aooompanyino  an  Act  are  admissible  as  part  of  the  rst 
yeste. 

TsEBPASB  quare  clausum  /regit.  The  question  was  as  to  tb« 
title  to  the  locus  in  quo,  the  defendants  denying  the  plaintifiTa 
title,  and  alleging  it  to  be  in  one  Seth  Cowles,  under  whom 
ihey  entered  and  did  the  acts  complained  of.  Certain  acts  and 
declarations  of  the  said  Gowles,  respecting  the  dividing  line 
between  his  land  and  that  of  the  plaintiff,  who  was  an  adjoin- 
ing proprietor,  were  offered  in  evidence  by  the  plaintiff,  and 
received  by  the  judge  who  tried  the  cause,  against  the  defend- 
ants' objection,  that  Oowles  was  alive  and  competent  to  testify. 
The  acts  and  declarations  consisted  in  pointing  out  to  a  certain 
witness,  who  proposed,  on  behalf  of  the  plaintiff,  to  dig  a  ditch 
along  the  dividing  line,  the  place  where  the  line  was,  and  tell- 
ing him,  after  part  of  the  ditch  had  been  dug,  that  it  was  on 
the  line;  and  in  pointing  out  to  another  witness,  who  had  pur- 
chased some  wood  standing  on  the  plaintiff's  land,  a  certain 
atone,  and  declaring  it  to  be  on  the  dividing  line;  whereupon 
the  witness  took  wood  up  to  that  line.  Verdict  for  the  plaint- 
iff, and  the  defendants  moved  for  a  new  trial  on  the  ground 
that  the. evidence  above  referred  to  was  improperly  admitted. 

W.  W.  Ellsworth,  for  the  motion. 
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Hungerford  and  Parsons,  contra, 

HmmNGTON,  J.  The  objection  to  proof  of  the  acts  and 
declarations  of  Seth  Cowles,  is  founded  on  the  general  role 
of  law,  which  excludes  hearsay  evidence.  This  salutary  role, 
we  are  not  disposed  to  invade,  nor  are  we  inclined  to  extend 
the  exceptions  to  it.  It  must,  however,  be  admitted,  that  there 
are  several  classes  of  cases  in  which  the  spirit  of  this  rule  is  not 
violated  by  the  admission  of  evidence,  which  in  a  limited  sense, 
may  be  denominated  hearsay;  and  we  think  the  present  case 
falls  within  one  of  these  classes. 

The  declarations  of  a  person  deceased,  while  in  possession 
of  real  estate,  adverse  to  his  title,  are  admissible  against  all 
who  claim  under  him.  This  principle  is  so  well  settled,  as  not 
now  to  be  open  to  discussion:  Beers  ei  ol.  v.  Havaley  ei  id.^% 
Conn.  467;  Norton  v.  Pettibone,  7  Id.  319  [18  Am.  Deo.  116]; 
Rogers  v.  Moore^  10  Id.  13;  Game  v.  NiooU,  1  Bing.  (N.  0.) 
430.  In  the  case  before  us,  the  plaintiff  claimed  to  be  the 
owner  of  the  premises  upon  which  the  alleged  trespass  was 
committed.  The  defendants  insisted  that  the  title  was  in 
Cowles,  under  whom  they  entered;  and  it  was  admitted,  that 
the  plaintiff  and  Cowles  were  adjoining  proprietors;  and  the 
only  question  in  dispute  regarded  the  locality  of  the  diviision 
line  between  them.  The  acts  and  declarations  of  Cowles 
which  were  admitted  in  evidence,  had  a  direct  reference  to  the 
extent  of  his  possession;  were  intimately  connected  with  his 
title  as  owner,  and  his  possession  as  occupant;  were  ad- 
verse to  his  title;  and  affected  the  defendants,  who  claimed 
through  or  justified  under  him.  They  were  admissions  relat- 
ing to  the  division  line  between  him  and  the  plaintiff;  were 
of  the  most  unequivocal  character;  were  repeatedly  made;  and 
were  accompanied  with  acts  showing  the  extent  of  his  posses- 
sion and  his  right  to  occupy;  and  were  directly  at  variance  with 
the  claim  made  by  the  defendants  who  entered  under  him.  A 
more  appropriate  case  for  the  application  of  the  principles  to 
which  we  have  referred  can  not  be  stated,  unless  it  is  limited  to 
cases  where  the  party  whose  declarations  are  offered  is  dead, 
or  if  alive,  is  incompetent,  or  can  not  be  compelled  to  testify: 
and  suqh  is  the  claim  of  the  plaintiff,  supported  (as  he  insists) 
by  the  decision  of  this  court,  in  the  recent  case  of  F%tch  v. 
Chapman,  10  Conn.  8.  It  is,  undoubtedly,  a  general  rule  of 
law,  well  calculated  to  promote  the  correct  administration  of 
justice,  that  where  a  person  is  living  and  can  be  called  as  a 
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witness,  his  declarations  made  at  another  time,  can  not  be  re- 
ceived in  evidence:  Barough  v.  WhUe^  4  Barn.  &  Cress.  325; 
Spargo  v.  Brown,  9  Id.  935. 

This  rule,  however,  is  not  universal.  It  has  exceptions^ 
which  harmonize  with  its  spirit,  and  which  rest  on  as  broad  a 
foundation  as  the  rule  itself.  In  the  case  before  us,  it  may 
perhaps  be  well  doubted,  whether  any  necessity  exists  to  refer 
it  to  the  exceptions.  There  is  certainly  much  force  in  the 
arguments  addressed  to  us,  and  which  presented  the  case  as 
not  embraced  by  the  terms  of  the  rule.  The  defendants  do 
not  claim  title  in  themselves.  They  do  not  state,  that  they  are 
purchasers  of  the  property,  or  in  any  manner  interested  in  it. 
On  the  contrary,  they  claim  the  title  to  be  in  Cowles,  **  under 
whom  they  entered  and  did  the  acts  complained  of. "  If  they 
were  merely  agents  of  Cowles,  having  no  interest  in  the  prem- 
ises, acting  by  his  direction  and  at  his  request,  they  are 
nominal  parties  only  to  the  suit,  while  Cowles  is  the  real  de 
fendant:  and  under  such  circumstances,  it  would  be  difficult  to 
find  any  principle  of  justice  or  rule  of  law,  which  would  ex 
elude  the  admissions  and  acts  of  Cowles,  the  real  party,  adverse 
to  his  interest:  Bell  el  oZ.  v.  Ansley,  16  East,  141;  The  King  v. 
Hardwick,  11  Id.  578;  Harrison  v.  Vallance,  1  Bing.  45.  Be- 
sides, if  Cowles  was  the  principal,  and  the  defendants  his  serv- 
ants, it  was  urged  that  he  was  an  incompetent  witness,  or 
could  not  be  compelled  to  testify.  His  situation,  it  was  said, 
did  not  vary  from  that  of  the  persons  whose  declarations  were 
admitted  in  Beers  v.  Eawley  et  al,,  2  Conn.  467;  and  Norton  v. 
PeUibone  et  al,  7  Id.  319  [18  Am.  Dec.  116].  In  the  former 
case.  Miner,  who  made  the  admissions,  was  alive,  but  he  had 
mortgaged  the  premises  to  the  plaintiffs,  with  covenants  of 
seisin  and  warranty.  In  the  latter  case,  Marks,  although  not 
a  party  to  the  suit,  had  been  cited  in  to  defend  the  title  to  the 
land,  which  he  had  conveyed  to  Pettibone:  Fitch  v.  Chapman, 
10  Id.  12.  In  the  present  case,  Cowles  is  alive,  and  his  name 
is  not  on  the  record  as  defendant;  but  it  appears  from  the 
motion,  that  those  who  are  named  as  defendants,  instead  of 
claiming  to  be  the  owners  of  the  premises,  insisted,  that  *'  the 
title  was  in  Cowles,  under  whom  they  entered/'  and  committed 
the  alleged  trespass.  We  do  not,  however,  intend  to  express 
an  opinion  upon  these  points,  to  which  we  have  thus  incident- 
ally referred.  We  wish  to  place  our  decision  of  the  question 
arising  upon  this  motion,  upon  principles  much  broader,  and 
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which  have  received  the  sanction  of  our  courts,  and  tne  courts 
in  Great  Britain,  and  in  several  of  our  sister  states. 

The  declarations  and  acts  of  Cowles,  which  were  received  in 
evidence,  related  (as  we  have  before  remarked)  to  the  extent  of 
his  occupaDcy.  Thej  were  made  while  he  was  in  possession, 
claiming  to  be  owner;  they  were  adverse  to  the  title  now  set 
up  bv  the  defendants;  and  were  offered  against  those  who  ^aim 
through  him,  or  justify  under  him.  Oowles  is,  therefore,  iden- 
tified in  interest  with  the  persons  against  whom  they  were 
offered;  and  where  such  identity  exists,  they  are  admissible, 
although  the  person  making  them  is  alive  and  competent  to 
testify:  Barough  v.  While^  4  Barn.  &  Oress.  325;  Jackson  ex 
dem.  Oriswold  v.  Bard,  4  Johns.  230  [4  Am.  Dec.  267] ;  Jackson 
ex  dem.  McDonald  v.  McGaU,  10  Id.  376  [6  Am.  Dec.  343) ; 
Norton  v.  PeUibone,  7  Conn.  319  [18  Am.  Dec.  116] ;  Austin  v. 
Sawyer,  8  Cow.  39;'  Eala  v.  Smith,  6  Greenl.  416;  Inhabilants  of 
Claremont  v.  Carlton,  2  N.  H.  369  [9  Am.  Dec.  88] ;  Sylvester  v. 
Capro,*  15  Pick.  92.  In  the  argument  of  the  case  of  Woolway 
V.  Bowe,  1  Ad.  &E1. 114,  Patterson,  J.,  addressed  the  following 
inquiry  to  counsel:  ''Have  you  looked  into  the  cases  on  this 
subject,  and  found  that  the  statement  of  a  person  identified 
in  interest  with  a  party  to  the  cause  has  never  been  held  ad- 
missible, but  where  the  person  making  such  statement  was 
dead  ?  I  have  never  heard  the  point  so  presented  before.  I 
always  thought  the  party's  interest  at  the  time  of  the  declara- 
tion was  the  ground  on  which  the  evidence  was  admitted.' 
And  Denman,  C.  J.,  in  delivering  the  judgment  of  the  ooart, 
says:  "  The  first  question  raised  in  this  case  was,  whether  the 
declarations  of  a  person  formerly  interested  in  the  estate  now 
the  plaintiff's,  were  admissible  in  evidence,  where  the  party 
himself  might  have  been  called.  We  think  they  were  receivable 
on  the  ground  of  identity  of  interest.  The  fact  of  his  being 
alive  at  the  time  of  the  trial,  when  perhaps  his  mempry  of  facts 
was  impaired,  and  when  his  interest  was  not  the  same,  does 
not,  iu  our  opinion,  affect  the  admissibility  of  those  declara- 
tious,  which  he  formerly  made  on  the  subject  of  his  own 
rights." 

The  case  of  Fitch  v.  Chapman,  10  Conn.  8,  is  not  opposed  to 
the  views  we  have  expressed.  In  that  case  the  declarations  of 
Johu  Chapniau  (who  was  alive)  were  offered  to  prove  what 
title  he  intended  to  acquire,  when  he  took  a  deed  of  the  premises 
to  himself.     His  admissions  were,  that  he  made  the  purchase 

1.  9  Cow.  85.  a.  SjflMster  t.  Crop*. 
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for  the  defendant,  and  not  for  himself,  although  the  deed  was 
executed  to  him  as  sole  grantee.  It  was  an  attempt,  there-: 
fore,  by  the  most  dangerous  of  all  evidence— by  his  own  dec- 
larations oat  of  court — to  give  a  construction  to  the  deed  dif- 
ferent from  that  which  the  law  gave  to  it;  and  we  said:  "  The 
deed  shows  what  title  he  did  actually  obtain;  and  as  the  ques^ 
tion  here  is  merely  as  to  the  legal  title,  that  is  settled  by  the 
deed  itself."  Besides,  it  does  not  appear  that  these  declara- 
tioDS  were  made  while  John  Chapman  was  in  possession;  nor 
were  they  adverse  to  any  title  which  he  claimed  to  have  in  the 
property;  nor  had  they  the  slightest  reference  to  the  nature  or 
extent  of  his  occupancy.  It  is  not  easy  to  perceive  any  analogy 
between  that  case  and  the  one  now  before  us. 

There  is  another  view  in  which  the  question  submitted  to  us 
may  be  considered,  and  from  which  it  will  be  apparent,  that 
the  evidence  was  properly  received.  Cowles  was  in  possession 
as  adjoining  proprietor,  and  directed  where  the  ditch  was  to  be 
dog,  which  was  to  be  on  the  dividing  liue  between  liimseif  and 
the  plaintiff.  He  pointed  out  the  place  of  that  line;  made  him- 
self a  party  to  the  act  of  digging  the  ditch  there;  and  may  and 
ought  to  be  treated  as  having  participated  in  that  act.  Being 
then  in  possession  of  the  adjoining  land,  and  occupying  up  to 
a  certain  place,  his  declarations  accompanying  his  acts,  were 
admissible  as  part  of  the  rea  gesUe^  showing  the  extent  of  his 
right  to  occupy  and  his  occupancy  in  fact:  Williams  v.  Ensign,  4 
Conn.  456;  Davu  v.  Pierce  et  cd,,  2  T.  B.  53;  Pool  v.  Bridges,  4 
Pick.  378;  Wooden  v.  Executors  of  C&wles,  11  Conn.  292. 

The  ruling  of  the  superior  court  was  correct,  and  a  new  trial 
ought  not  to  be  granted. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  to  be  granted. 


DXOLABA.TIONS  AKD  ADMISSIONS  OF  A  PeBSON  IN   POSSESSION  of  land  aS  tO 

the  tmo  boundary  between  his  land  and  that  of  another,  are  admissible  in 
erldenoe,  after  his  decease:  Jackson  v.  McCally  6  Am.  Dec.  343.  So,  gener- 
ally,  the  declarations  of  a  deceased  person  who  was  in  a  situation  to  know  the 
facts,  are  admissible  on  questions  of  boundary,  if  made  before  the  commence- 
ment of  the  suit:  Coate  v.  Speer^  15  Id.  627.  And  see  the  note  to  that  case 
for  an  extended  discussion  of  the  admissibility  of  hearsay  evidence  regarding 
boundaries.  Declarations  of  an  occupant  of  land,  while  in  possession,  as  to 
the  nature  and  extent  of  his  occupation,  are  admissible;  but  such  declarations 
have  no  effect  where  the  person  making  them  occupies  the  land  under  an  ab- 
■olnte  deed  from  the  former  owner:  Reading  v.  WtsUm,  18  Id.  69.  See  also 
LAittU  V.  Libbjf,  11  Id.  68.  Generally,  the  admissions  and  declarations  of  one 
in  poBBOflrion  of  land,  relating  to  his  title,  and  adverse  to  hia  interest,  are  ad* 
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missiblo  against  himself  and  his  successors  in  interest:  Jttekson  v.  Bard,  4 
Id.  267;  Dorsey  v.  Dorsey,  6  Id.  506;  Strkhler  v.  Todd^  13  Id.  649;  Jaekmn  t. 
Daw,  15  Id.  451;  Norton  v.  PeUibone^  18  Id.  116.  The  doctrine  of  the  prin- 
cipal ease  on  this  point  is  referred  to  with  approval  in  BuahneU  v.  Chxtrch,  IS 
Oonn.  421;  Smith  v.  AfarUn,  17  Id.  401;  Ramshottomv,  Phelps,  18  Id.  285. 


LooMis  V.  Mabshall. 

[la  COSHJCOl'lUUT,  G9.] 

To  CoNSTiTCTS  A  Fabtnsbship  there  must  be  some  joint  adventure  and  n 
agreement  to  share  in  the  profit  of  the  undertaking. 

Sharino  in  the  Profits  is  the  Test  of  a  partnership,  but  the  party  rnnsl 
share  in  such  profits  as  a  principal;  for  a  stipulation  to  receive  a  som  of 
money  in  proportion  to  a  qtuintum  of  the  profits  as  a  reward  for  one's  ae^ 
vices  will  not  make  him  a  partner. 

AOBKEHEKT  TO  FuRNisH  A  FuLL  SuppLY  OF  WooL  to  a  manufacturer  for  a 
specified  period,  to  be  manufactured  into  doth,  in  a  workmanlike  man- 
ner, providing  that  the  manufacturer  is  to  devote  his  factory  exclusively 
to  that  work  for  the  prescribed  period,  and  that  the  net  proceeds  of  the 
goods,  after  deducting  incidental  expenses  and  charges  of  sale,  are  to  be 
divided  between  the  parties  in  a  certain  proportion,  each  of  the  partiei 
to  pay  a  certain  proportion  of  the  cost  of  the  warp  of  certain  kinds  ol 
cloth,  and  to  bear  the  expense  of  insurance  in  proportion  to  their  interest 
in  the  division  of  the  profits,  and  also  to  share  in  any  insurance  paid  upon 
a  loss  according  to  the  loss  which  each  should  sustain,  does  not  consti- 
tnte  such  parties  partners  so  as  to  be  liable  as  such  to  a  lalxxrer  suing  for 
compensation  for  services  in  the  factory. 

Assumpsit  for  work  and  labor.  Plea,  the  general  issue.  The 
plaintiff  sought  to  charge  the  defendants  as  partners,  and 
offered  in  evidence,  to  prove  such  partnership,  a  written  agree* 
ment  between  Marshall,  Rockwell,  Jarvis,  and  Bass,  on  the  one 
part,  and  French  and  Hubbell  on  the  other,  to  the  effect  that 
the  parties  of  the  first  part  were  to  furnish  to  the  parties  of  the 
-second  part,  '*  so  much  wool  of  a  good  quality,  for  the  term  of 
two  years  from  the  first  day  of  October  next,  also  from  this 
date  to  said  first  day  of  October  next,  as  shall  be  a  full  supply 
for  the  factory  now  occupied  by  said  French  and  Hubbell  and 
owned  by  Rockwell  &  Hinsdale.  The  said  French  and  Hub- 
bell, on  their  part,  agree  to  deyote  the  entire  use  of  said  factoiy 
to  manufacturing  the  wool  furnished  by  the  said  lilarshall  h 
Go. ;  and  they  agree  that  all  of  said  wool  so  furnished  shall  be 
manufactured,  in  a  good  and  workmanlike  manner,  into  broad- 
cloth of  any  color  said  Marshall  &  Co.  shall  direct,  with  the 
exception  of  blue;  excepting,  howeyer,  such  wool  as  said 
Marshall  &  Co.  shall  think  best  to  haye  worked  into  satinet; 
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And  the  warp  for  what  may  be  worked  into  satinet  is  to  be  paid 
for  as  follows,  viz. :  said  Marshall  &  Co.  are  to  pay  fifty- five  per 
cent,  of  the  cost  of  the  same,  and  said  French  and  Hubbell 
forty-five  per  cent,  of  it;  and  any  expense  for  insurance  which 
may  be  effected  on  wool  or  cloth,  to  be  paid  for  by  said  Mar- 
shall &  Go.  and  said  French  and  Hubbell  in  the  same  ratio  as 
their  interest  is  in  the  final  division  of  the  avails  of  the  cloth; 
and  in  case  of  the  destruction  of  any  wool  or  cloth  by  fire,  the 
amount  which  may  be  received  for  the  same  to  be  divided  as  near 
as  may  be,  as  either  party  may  sustain  loss."    The  agreement 
further  provided  that  French  was  to  render  assistance  as  re- 
quested in  purchasing  wool,  charging  only  for  traveling  expenses 
and  keeping  when  called  from  home;  that  French  and  Hubbell 
were  to  be  at  the  expense  of  fitting  the  cloth  for  market,  ex- 
cept boxing  and  sending  to  market,  such  expense  to  be  divided 
in  the  same  ratio  as  the  final  dividend;  that  Marshall  &  Co. 
were  to  cause  the  cloth  to  be  disposed  of  as  they  should  con- 
sider best  for  the  whole  concern,  and  the  agreement  proceeded 
as  follows:  '*  The  net  proceeds  of  all  said  cloth,  after  deducting 
the  incidental  and  necessary  expenses  of  traveling  and  other 
proper  charges  of  sale,  are  to  be  divided  as  follows,  viz. :  said 
Marshall  &  Co.  are  to  reserve  and  keep  to  themselves  fifty-five 
per  cent,  of  the  avails  of  said  cloths,  and  are  to  pay  over  to  said 
French  and  Hubbell  the  balance,  being  forty-five  per  cent,  of  the 
avails  of  the  same. "  It  was  f  uiiher  agreed  that  if  the  said  fifty-five 
per  cent,  should  not  be  sufficient  to  remunerate  to  Marshall  & 
Co.  their  capital  with  eight  per  cent,  interest,  they  might  re- 
serve ten  per  cent,  more,  or  so  much  as  might  be  necessary  to 
remunerate  them  to  that  extent;  and  that  in  case  it  was  neces- 
sary for  the  running  of  the  establishment  before   the  clothi 
were  sold,  the  said  Marshall  &  Co.  were  to  make  advances  to 
French  and  Hubbell  at  lawful  interest,  such  advances  not  to 
exceed  the  probable  interest  of  Marshall  &  Co.  in  the  cloths. 
It  appeared  that  Marshall,  Rockwell,  Jarvis,  and  Bass  lived  at  a 
distance  from  the  factory;  that  French  occupied  the  factory 
before  the  agreement,  and  Hubbell  went  into  it  afterwards. 
The  jury  were  instructed,  in  substance,  that  the  agreement 
constituted  the  defendants  partners.     Verdict  for  the  plaintiff 
and  motion  for  a  new  trial. 

T,  Smith  and  Church,  for  the  motion. 

P.  Miner  t  contra. 

HuNTiNQTON,  J.     At  the  trial,  the  jury  were  instructed  that 
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the  agreement  y  dated  June  1,  1833«  const! tated  the  defendants 
partners,  so  far  at  least,  as  to  make  them  liable  as  sach,  in  this 
suit,  to  the  plaintiff.  The  general  question  submitted  to  this 
court,  is  upon  the  propriety  of  this  instruction. 

That  the  parties  to  this  agreement  did  not  intend  to  create 
a  partnership,  either  as  between  themselyes  or  third  persons, 
is,  we  think,  very  obvious  from  the  facts  set  forth  in  the  motion, 
connected  with  the  stipulations  contained  in  the  agreement: 
and  if  they  are  liable  as  partners,  they  are  made  so  by  con- 
struction of   law.     Those  who  were  to  furnish  the  wool,  sup- 
posed they  alone  were  responsible  for  the  purchase  money;  and 
those  who  were  to  perform  the  labor  and  provide  the  materials 
necessary  to  complete  the  manufacture  of  it,  believed   they 
alone  were  liable  for  the  price  of  the  labor  and  materials.     If 
they  are  all  jointly  liable,  their  liability  arises  from  the  fact 
that  they  have  entered  into  a  contract,  which,   as  between 
themselves  and  the  plaintiff,  controls  their  clear  intention,  if 
not  express  stipulation  to  the  contrary.    And  it  is  undoubtedly 
true,  that  a  person  may  expressly  refuse  to  be  responsible  as 
partner,  and  yet,  in  the  same  instrument  which  contains  that  re- 
fusal, may  agree  to  such  terms  as  will  in  law  constitute  him  a 
partner.     Whether  these  defendants  have  entered  into  such 
terms,  is  to  be  determined  by  a  fair  construction  of  the  agree- 
ment which  they  have  executed.     While,  on  the  other  hand, 
we  should  be  careful  to  adopt  no  rule  of  construction  which 
would  enable  parties  who  are  interested  in  the  profits  of  busi- 
ness, as  profits,  to  deprive  the  creditors  of  any  portion  of  the 
fund  on  which  they  have  a  just  claim  for  the  payment  of  the 
debts  due  to  them;  so,  on  the  other  hand  (to  use  the  language  of 
Kent,  C.  J.,  in  Post  v.  Kimberly,  9  Johns.  604),  '*  we  must  be 
careful  not  to  carry  the  doctrine  of  constructive  partnership  so 
far  as  to  render  it  a  trap  for  the  unwary.     We  must  in  this,  as 
in  other  cases,  look  to  the  entire  transaction,  in  order  to  judge 
correctly  of  its  nature  and  tendency.     And  we  think,  as  is  said 
by  Gould,  J.,  in  Coope  et  al.  v.  Eyre  etcU.^l'H.,  Bl.  44,  *  cases  of 
this  nature  should  stand  on  broad  lines,  not  on  subtleties  and 
refinements,  the  source  of  litigation  and  disputes.' " 

A  community  of  interest  in  land,  does  not,  of  itself,  consti- 
tute a  partnership;  nor  does  a  mere  community  of  interest  in 
personal  estate.  There  must  be  some  joint  adventure,  and  an 
agreement  to  share  in  the  profit  of  the  undertaking:  Porter  v. 
McClure  et  al,  16  Wend.  187;  Green  v.  Beedey,  2  Bing.  (N.  0.) 
108;  Fereday  v.  Hordem,  Jac.  144.     This  community  of  profit 
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IS  the  test  to  determine  whether  the  coutract  be  one  of  part- 
nership; and  to  constitute  it,  a  partner  must  not  only  share  in 
the  profits,  bat  share  in  them  as  a  principal;  for  the  rule  ia 
now  well  established,  that  a  party  who  stipulates  to  receive  a 
sum  of  money  in  proportion  to  a  given  quantum  of  the  profits, 
as  a  reward  for  his  labor,  is  not  chargeable  as  a  partner.     The 
cases  are  collected  and  well  arranged,  by  Collyer,  in  his  treatise 
on  partnership,  14,  15  et  seq,,  and  by  Gary,  8,  9,  10,  11.     They 
embrace  factors  and  brokers,  who  receive  a  commission  out  of 
the  profits  of  the  goods  sold  by  them;  masters  of  vessels,  who 
share  in  the  profit  and  loss  of  the  adventure  in  lieu  of  wages; 
seamen  employed  in  the  whale  fisheries;  shipments  from  thia 
country  to  India  on  half  profits;  those  who  receive,  in  the  form 
of  rent,  a  portion  of  the  profits  of  a  farm  or  tavern;  and  a 
variety  of  other  adventures,  to  which  it  is  unnecessary  par- 
ticularly to  refer:  Dry  v.  Boswell^  1  Camp.  330;  Wish  v.  SmaU^ 
Id.,  note;  Heskelh  v.  Blanchard,  4  East,  143;  Mair  et  al.  v.  Olen- 
nie  et  oZ.,  4  Man.  &  Sel.  240;  Dixon  v.  Cooper,  3  Wils.   40; 
Wilhington  v.  Herring  et  al,  5  Bing.  442;  Bice  v.  Austin,  17 
Mass.  197;  Baxter  et  al,  y.  Bodman,  3  Pick.  435;  Culler  et  al,  v. 
Winsor,  6  Id.  335  [17  Am.  Dec.  385];  Turner  v.  Bissell  et  al,,  14 
Id.  192;  Muzzy  v.  Whitney,  10  Johns.  226;  Boss  v.  Drinker,  2 
Hall,    415;   Harding  v.  Foxcrofl,  6  Greenl.  76;    Thomson  v. 
Snow,  4  Id.  264  [16  Am.  Dec.  263J;  MUler  y.  BarUet,  15  Serg. 
&  B.  137.     The  rule  which  these  and  other  cases  establish,  is 
founded  on  the  distinction  which  has  been   taken   between 
agreements  by  which  the  parties  have  a  specific  interest  in  the 
profits  themselves,  as  profits,  and  such  as  give  to  the  party 
sought  to  be  charged  as  a  partner,  not  a  specific  interest  in  the 
business  or  profits,  as  such,  but  a  stipulated  proportion  of  the 
profits  as  a  compensation  for  his  labor  and  services:  Ex  parte 
Chuck,  8  Bing.  409. 

We  are  aware,  this  distinction  has  not  received  the  approba« 
tion  of  Lord  Eldon,  who  says,  in  Ex  parte  Hamper,  17  Ves. 
404:  **  The  cases  have  gone  farther  to  this  nicety  upon  a  dis- 
tinction BO  thin  that  I  can  not  state  it  as  established  upon  due 
consideration,  that  if  a  trader  agrees  to  pay  another  person  for 
his  labor  in  the  concern,  a  sum  of  money  even  in  proportion  to 
the  profits  equal  to  a  certain  share,  that  will  not  make  him  a 
partner;  but  if  he  has  a  specific  interest  in  the  profits  them- 
selves as  profits^  he  is  a  partner.  It  is  clearly  settled,  though  I 
regret  it,  thttt  if  a  man  stipulates,  that,  as  the  reward  of  his 
labor,  he  shall  have,  not  a  specific  interest  in  the  business,  but 
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a  given  sam  of  money  even  in  proportion  to  a  given  quantum' 
of  the  profits,  that  will  not  make  him  a  partner;  but  if  he  agrees 
for  a  part  of  the  profits,  as  such,  giving  him  a  right  to  an  ac- 
count, though  having  no  property  in  the  capital,  he  is,  as  to  third 
persons,  a  partner:"  Id.  112;  Ex  parte  Bowlandson,  1  Bose,  91; 
Ex  parte  Watson^  19  Yes.  458.  We  do  not  propose  to  examine 
the  reasonableness  of  the  doubts  expressed  by  this  distinguished 
judge.  Such  inquiry  we  consider  closed,  by  a  series  of  prece- 
dents, which  we  do  not  feel  at  liberty  to  disregard.  They  have 
settled  principles,  which  have  for  a  long  period  regulated  the 
agreements  of  parties,  in  cases  to  which  they  are  applicable; 
and  they  ought  not  now  to  be  questioned. 

The  distinction  to  which  we  have  referred,  in  our  opinion, 
embraces  the  present  case.  The  object  of  Marshall  and  his 
associates  was,  to  have  their  wool  manufactured  into  cloth. 
They  resided  at  a  distance  from  the  factory  occupied  by  French 
and  Hubbell,  and  were  unacquainted  with  the  business  of  man- 
ufacturing. They  were  willing  to  avail  themselves  of  the  op- 
portunity, which  the  possession  of  the  factory  by  French 
afforded,  of  having  their  wool  worked  into  cloth,  and  of  the 
skill  of  French  and  Hubbell  to  prepare  it  for  market.  To 
secure  and  increase  exertion,  they  agreed  to  give  them,  as  a 
reward  for  their  services  and  the  materials  which  they  should  fur- 
nish, a  certain  proportion  of  "  the  net  proceeds  of  all  the  cloths, 
after  deducting  incidental  and  necessary  expenses  of  transport- 
ing and  other  proper  charges  of  sale."  It  is  not  expressed  in 
terms  to  be  for  such  compensation;  but  this  is  its  legal  mean- 
ing. In  many  of  the  cases  to  which  we  have  referred,  the 
language  of  the  agreements  was  not  more  explicit  than  in  the 
one  now  under  consideration;  but  looking  at  the  entire  trans- 
action, such  was  considered  the  obvious  meaning  of  the  parties. 
French  and  Hubbell  had  no  other  interest  in  the  profits,  than 
such  as  arose  from  the  agreement  to  pay  them  for  their  labor, 
etc.,  in  a  specific  proportion  of  the  amount  of  the  sales  of  the 
manufactured  article. 

It  was  supposed,  however,  that  this  agreement  ought  not  to 
receive  the  construction  we  have  given  it,  inasmuch  as  Mar- 
shall &  Co.  were  to  furnish  stock  for  two  years;  and  during  the 
whole  of  that  period,  the  factory  and  time  of  French  and  Hub- 
bell were  to  be  devoted  to  the  business  of  manufacturing  it  into 
cloth.  We  do  not  perceive  how  these  facts  can  v^iy  the  con- 
struction of  the  agreement.  Whether  a  specified  quantity  of 
wool  was  to  be  worked,  or  so  much  as  would  be  '*  a  full  supply 
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for  two  years; "  or  whether  French  and  Hubbell  were  to  be 
constantly  employed  in  the  business  of  Marshall  &  Go.  or  might 
occasionally  do  business  on  their  own  account;  does  not,  we 
think,  eyince  any  other  intention  of  the  parties  to  the  agree- 
ment, than  that  which  appears  to  us  quite  obvious,  viz.,  that 
French  and  Hubbell  were  to  receive  a  compensation  for  their 
labor,  by  a  percentage  on  the  sales.  Neither  the  quantity  to  be 
manufactured,  nor  the  time  to  be  devoted  to  the  business,  can 
vary  the  relation  between  the  parties.  If  they  contemplated  a 
division  of  the  profits,  as  such,  they  were  partners,  whether  the 
quantity  of  wool  was  specified,  or  was  indefinite — whether  the 
time  occupied  in  its  manufacture  was  longer  or  shorter.  If 
they  provided  for  the  payment  for  the  labor,  by  allowing  a 
certain  sum  proportioned  to  the  profits,  no  partnership  was 
created,  although  the  quantity  to  be  worked  might  be  largo, 
and  the  period  of  employment  extended  to  two  years. 

It  was  further  insisted,  that  as  the  agreement  contained  a 
stipulation  that  French  and  Hubbell  should  faruish  the  war^), 
to  be  paid  by  them  and  Marshall  &  Co.,  in  the  piro portion  of 
forty-five  to  fifty-five  per  cent,  of  its  cost,  it  is  fairly  to  be  in- 
ferred they  contemplated  a  joint  ownership  of  the  property, 
and  a  joint  participation  in  the  profits.  A  similar  argument 
was  urged  in  the  case  of  Turner  v.  BisseU  et  cU,,  14  Pick.  192; 
and  we  are  satisfied  with  the  answer  given  to  it  by  the  court: 
"Tbe  circumstance  that  Boot  was  to  find  warps,  does  not 
affect  the  principle  upon  which  the  distinction  as  to  compensa- 
tion is  founded.  If  Bissell  had  agreed  with  Boot  to  pay  him  a 
eertain  sum  for  his  services  and  for  supplying  the  warp,  there 
could  be  no  pretense  for  holding  them  as  partners;  and  we  can 
perceive  no  difference  in  principle,  arising  from  the  circum- 
stance that  the  compensation  was  to  be  determined  according  to 
the  amount  of  sales." 

It  was  also  urged,  that  the  stipulation  as  to  insurance  fur- 
nished evidence  of  a  joint  interest  in  the  business — iu  the  profits 
as  well  as  in  the  property.  The  agreement  provides,  that  the 
expense  of  insurance  effected  on  wool  or  cloth,  is  to  be  borne 
by  the  parties,  in  proportion  to  their  interest  in  the  final  division 
of  the  avails  of  the  cloth;  and  if  any  wool  or  cloth  should  be 
destroyed  by  fire,  the  amount  received  under  the  policy  is  to 
be  divided,  as  near  as  may  be,  as  either  party#nay  sustain  loss. 
We  think  this  clause  in  the  agreement  shows  that  the  parties 
contemplated  a  continued  and  sole  ownership  of  the  wool  by 
Marshall  &  Co.,  after  its  delivery  at  the  factory,  rather  than  a 
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joint  ownership  bj  them  and  French  and  Hubbell.  The  pre- 
mium of  insurance  was  to  be  paid  in  the  same  proportion  as 
the  avails  of  the  sales  were  to  be  divided.  This  was  an  ex- 
pense which  the  parties  believed  it  just,  should  be  reimbursed 
in  that  ratio.  But  the  application  of  the  moneys  which  might 
be  received  in  the  event  of  a  loss,  was  to  be  governed  by  differ- 
ent  principles.  It  was  to  be  divided,  as  near  as  it  could  be, 
according  to  the  loss  which  each  might  sustain.  If  the  wool 
only  was  destroyed,  Marshall  &  Co.  would  alone  be  interested 
in  the  amount  received  from  the  insurers;  if  the  materials  fur- 
nished by  French  and  Hubbell  were  alone  consumed,  they 
alone  would  be  entitled  to  it;  if  cloth  was  burned,  each  would 
sustain  a  loss — ^Marshall  &  Go.  in  the  wool,  French  and  Hub- 
bell in  the  labor  and  materials.  We  do  not  mean,  however,  to 
prescribe  a  rule,  by  which  the  division  should  have  been  made, 
in  the  latter  case. 

We  express  no  opinion  upon  the  question,  whether  the  price 
of  the  wool,  and  of  the  work  and  materials,  should  be  ascer- 
tained, by  reference  to  their  actual  value,  or  to  the  sums  paid 
by  the  respective  parties.  We  mean  merely  to  say,  that  when 
the  parties  agree,  that  it  shall  be  divided  in  proportion  to  the 
amount  of  the  loss  sustained  by  each  respectively,  it  can  hardly 
be  supposed  they  intended  to  create  any  joint  interest  in  the 
wool  furnished  by  the  one,  or  the  materials  and  labor  furnished 
by  the  other.  If  such  was  their  intention,  it  is  difficult  to  per- 
ceive why  they  did  not  promise  the  same  ratio  of  distribatioa 
of  the  moneys  which  might  be  paid  on  the  policy,  as  they  did 
of  the  expense  of  the  premium  and  the  avails  of  the  sale  of  the 
manufactured  goods.  It  is  not  easy  to  discover  an  intention  to 
make  a  joint  concern  of  the  whole  business,  when  provision  ie 
made  for  a  division  of  the  amount  paid  on  a  loss,  in  proportion 
to  the  loss  which  each  might  sustain. 

If  the  views  we  have  thus  expressed,  be  correct,  the  case  be- 
fore us  is  not  one  of  partnership,  but  is  properly  referable  to 
that  class  of  cases,  in  which  one  party  receives  a  share  of  the 
profits  or  avails,  as  a  compensation  for  services  rendered,  labor 
performed,  and  expenses  incurred  in  the  business. 

It  was  claimed  iu  the  argument,  by  counsel,  that  in  the 
present  case,  French  and  Hubbell  had  no  interest  in  the  profits, 
as  that  term  is  u|^erstood  in  the  law  of  partnership.  "  The 
main  feature  in  the  contract  of  partnership,  is  the  communion 
of  profit  between  the  parties.  Without  that  quality,  a  part- 
nership can  not  exist:"  Coll.  44.     The  cases  are  to  be  laid  ooft 
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of  yiew,  ia  which  a  liability  as  partaer  may  exist,  quoad  third 
persons,  arising  from  the  use  of  his  name  with  his  consent,  or 
holding  himself  out  to  the  plaintiff,  or  under  such  circum- 
stances of  publicity  as  to  satisfy  a  jury  that  the  plaintiff  knew 
of  it,  and  believed  him  to  be  a  partner;  in  which  cases  he  would 
be  liable  to  the  plaintiff,  in  all  transactions  in  which  he  en- 
gaged and  gave  credit  to  him  upon  the  faith  of  his  being  such 
partner:  Dickinson  v.  Valpy,  10  Barn.  &  Cress.  128.  The  mo- 
tion does  not  state  any  facts  which  require  the  application  of 
these  principles.  If  Marshall  &  Go.  are  partners,  they  are  such 
by  force  of  the  written  agreement.  Does  that  give  French  and 
Hubbell  any  share  of  the  profits  ?  It  was  remarked,  that  it 
provides  for  no  division  of  the  profits  by  name,  but  of  "the 
net  proceeds  of  all  the  cloths,"  deducting  certain  charges  and  ex- 
penses. It  was  said,  that  the  result  to  these  parties  might  be 
different,  if  the  basis  of  the  division  was  net  profits,  instead  of 
the  net  sales;  that  one  party  might  make  a  profit,  and  the  other 
sustain  a  loss,  or  both  the  one  or  the  other,  but  neither  the 
gain  nor  the  loss  would  be  reciprocal  or  proportioned  to  each 
other;  that  this  would  depend  on  the  distinct  and  independent 
operations  of  each,  and  without  any  relation  of  the  one  to  the 
other;  that  the  profits  of  Marshall  &  Co.  would  not,  in  the 
slightest  degree,  depend  upon  the  cost  of  the  machinery,  labor, 
and  materials  furnished  by  French  and  Hubbell,  nor  the  profits 
of  the  latter  be  connected  with  the  cost  of  the  wool,  which 
comes  into  view  only  when  it  exceeds,  with  interest  at  eight 
per  cent,  per  annum,  fifty-five  per  cent,  of  the  avails  of  the 
sales,  and  then,  not  for  the  purpose  of  closing  the  concern 
upon  the  principle  of  participation  in  profit  and  loss,  but  to 
ascertain  the  fact  of  such  excess,  and  thus  enable  the  parties  to 
fix  the  ratio  of  distribution.  If  this  difference  in  the  result, 
between  a  division  of  the  profits,  and  a  division  of  the  avails  of 
the  sales,  should  be  kept  iu  view,  and  in  connection  with  the 
facts  that  these  parties  are  contributors  to  a  common  object, 
and  the  contribution  of  each  party  is  separate  and  distinct, 
and  the  final  division  is  to  be  of  the  proceeds  of  the  sales,  and 
not  of  the  net  profits  of  the  business,  it  was  supposed  a  com- 
munion of  profit  could  not  easily  be  discovered.  It  was  in- 
eistecl,  that  the  profit  is  the  sum  remaining  after  the  payment 
of  all  expenses  connected  with  the  adventure;  that  from  the 
gross  amount  of  sales,  are  to  be  deducted  the  costs  of  all  the 
materials,  expense  of  manufacturing,  and  all  other  expenses 
which  are  a  charge  on  the  business;  and  if  anything  remains. 
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that  is  profit,  and  nothing  else  is  such;  and  that  in  the  case 
before  the  court,  neither  the  price  of  the  wool  nor  of  the  labor 
and  materials  furnished  bj  French  and  Hubbell  was  to  be 
considered  in  the  division  of  the  proceeds;  and  that  as  the 
profits  of  the  business  were  not  to  be  divided,  biit  the  avails  of 
tlio  sales,  it  was  contended,  there  could  be  no  community  of 
interest  in  the  profits,  upon  such  a  division.  The  following 
authorities  were  cited  in  support  of  these  views:  Hoare  et  al,  v. 
Dawes  et  al.,  Doug.  356;^  Oibson  et  al,  v.  Luplon  et  oZ.,  9  Bing. 
297;  Coope  v.  Eyre,  1  H.  Bl.  37;  Cheap  et  al.  v.  Cramond,  4 
Barn.  &  Aid.  663;  CaUin  et  al.  v.  Wimer,*  6  Pick.  335;  Lowry 
V.  Brooks,  2  McOord,  421. 

Again:  had  the  agreement  provided  for  a  division  of  the 
profits,  instead  of  a  division  of  the  avails  of  the  sales,  but  with- 
out reference  to  the  original  cost  of  the  wool,  labor,  and  mate- 
rials, it  was  asked,  would  there  have  been  any  mutuality  in  the 
profits?  It  was  admitted,  that  where  by  the  express  terms  of 
the  contract,  a  partnership  stock  is  created  in  which  all  have  a 
joint  property,  but  one  is  not  to  have  any  definite  aliquot  part 
of  it,  yet  is  entitled  to  an  account  of  the  profits,  as  between 
themselves,  so  as  to  get,  as  the  case  may  be,  at  least  a  specific 
amount  out  of  the  clear  profits,  the  parties  to  such  a  contract 
would  be  partners;  yet  it  was  said,  that  in  the  present  case,  it 
is  quite  clear,  that  in  the  division  of  the  proceeds,  one  of  the 
parties  might  make  a  profit,  while  the  other  would  sustain  a 
loss;  that  if  Marshall  &  Go.  had  purchased  the  wool  at  a  low 
price,  they  might  have  been  more  than  reimbursed  the  original 
cost  aud  their  proportion  of  the  expenses,  while  French  and 
Hubbell,  in  procuring  labor,  machinery,  materials,  etc.,  might 
have  expended  an  amount  exceeding  what  they  were  entitled  to 
receive  under  the  agreement;  and  that  by  a  change  of  circum- 
stances, and  the  happening  of  events,  Marshall  &  Co.  might 
suffer  a  loss,  in  closing  the  business,  while  French  and  Hubbell 
would  realize  a  profit.  The  question  was  then  put  to  us, 
whether  there  can  be  such  a  communion  or  mutuality  in  profit 
and  loss,  as  will  constitute  a  partnership,  where,  by  the  agree- 
ment, the  gain  or  loss  of  one  party  is  wholly  independent  of  the 
other,  8o  that  while  the  busioess  in  which  both  are  engaged  is 
a  source  of  profit  to  one,  it  results  in  a  loss  to  the  other  ?  And 
we  were  referred  to  the  observations  of  different  judges  in  the 
following  cases.  In  Coope  v  Eyre,  Q-ould,  J.,  sajs:  **  There  was 
no  communication  between  the  buyers  as  to  profit  and  loss* 

1.  Dong.  871.  a.  Cutler  y.  Winsor  ;  S.  O.,  17  Am.  D«o.  S8ft. 
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The  profit  or  loss  of  the  one  might  be  more  or  less  than  that  of 
the  other."  In  the  same  case,  Lord  Loughborough  says:  "  In 
order  to  constitate  a  partnership,  a  communion  of  profit  and 
loss  is  essential."  In  Waugh  v.  Carver,  2  H.  Bl.  235,  246,  Eyre, 
0.  J.,  says:  ''The  case  is  reduced  to  the  single  point,  whether 
the  Carvers  did  not  entitle  themselves  and  did  not  mean  to  take 
a  moiety  of  the  profits  of  Giesler's  house  generally  and  in- 
definitely, as  they  should  arise,  at  certain  times  agreed  upon, 
for  the  settlement  of  their  accounts."  In  the  United  Insurance 
Company  v.  Scott  et  ah,  1  Johns.  105,  Kent,  C.  J.,  says,  "  there 
was  no  community  between  them,  as  to  profit  and  loss;"  and  in 
Post  V.  Kimberly,  the  same  judge  remarks:  ''The  profit  and  loss 
of  the  voyage  was  never  to  be  joint  and  mutual.  The  eventual 
gain  or  loss  of  one  party,  might  be  very  different  from  that  of 
the  other." 

We  do  not  express  an  opinion  upon  either  of  these  points 
presented  by  the  counsel  for  the  defendants;  for  our  decision  is 
placed  on  other  grounds,  which  have  been  stated.  We  refer 
to  them,  and  the  argument  by  which  they  are  attempted  to  be 
sustained,  that  it  may  appear,  they  have  not  been  over- 
looked. They  may,  with  propriety,  be  examined,  when  neces- 
sary to  the  decision  of  cases  to  which  they  are  applicable. 

When  the  agreement  between  these  parties  is  viewed  with 
reference  to  its  object,  the  condition  of  the  parties,  the  stipula- 
tions into  which  they  have  entered,  and  the  consequences  which 
would  result  from  holding  them  liable  as  partners,  in  their  ap- 
plication to  the  trade  and  manufactures  of  the  country,  we  feel 
no  hesitation  in  saying,  that  neither  by  express  agreement  nor 
by  construction  of  law  are  they  constituted  partners.  We  find 
no  intimation  that  such  was  their  intention ;  no  words  used,  which 
evince  that  French  and  Hubbell  were  to  have  a  legal  interest 
in  the  wool,  or  Marshall  &  Go.  in  the  materials  furnished  by 
French  and  Hubbell;  no  suggestion  that  all  were  to  be  respon- 
sible for  the  purchases  and  on  the  contracts  of  each  relating  to 
the  business;  no  evidence  that  one  was  to  repose  confidence  in 
the  other,  as  partner.  The  parties,  in  their  respective  spheres 
of  operation,  were  independent  of  each  other,  excepting  that 
one  was  to  "furnish  wool,  of  a  good  quality,  for  two  years," 
and  the  other  waste  "  manufacture  it,  in  a  good  and  workman- 
like manner."  The  labor  of  one  was  to  be  employed  upon  the 
property  of  the  other,  with  a  view  to  its  amelioration.  Were 
we  to  hold,  that  this  agreement  creates  a  partnership,  we  think  we 
■hould  change  the  existing  law,  as  to  factors,  brokers,  agents. 
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Bhii)-masters,  and  seamen  who  share  in  the  profits  of  a  basinesa^ 
bj  way  of  commission,  or  in  lieu  of  wages — should  introduce 
great  perplexity  and  confusion  in  the  adjustment  of  their  legal 
rights  and  remedies — should  establish  a  doctrine  which  would 
constitute  landlords  and  tenants,  where  farms  are  taken  on 
shares,  partners  in  all  contracts  relating  to  the  occupancy  and 
improvementof  the  farms;  and  declare  to  the  enterprising  citizens 
of  our  country,  who  possess  industry  and  skill,  but  are  without 
capital,  that  they  can  neither  improve  farms,  nor  manufacture 
goods,  nor  be  employed  as  mechanics,  for  a  compensation  pro- 
portioned to  the  avails  of  the  sales — the  product  of  their  labor 
ftnd  skill — without  iDYolving  themselves  and  their  employers  in 
such  responsibility  as  partners  as  would  to  a  considerable  ex- 
tent deprive  them  of  employment.  We  should  require  well- 
established  precedents,  too  numerous  to  be  overruled,  before 
we  should  yield  our  assent  to  a  doctrine  which  would  produce 
such  consequences. 

It  was  supposed  such  a  precedent  exists,  and  was  established 
by  this  court,  in  the  case  of  EveriU  v.  Chapman^  G  Conn.  347. 
That  case,  we  think,  is  clearly  distinguishable  from  the  one 
now  before  the  court.  There,  it  was  agreed,  the  parties  were, 
at  the  time  of  the  purchase  of  the  hides,  and  had  been,  for 
several  months  previous,  in  partnership,  for  the  purpose  of 
manufacturing  leather.  The  agreement  states,  that  they  had 
united  themselves  into  a  company  for  the  purpose  of  transacting 
business  to  advantage;  that  the  ''  partners''  were  to  exert  them- 
selves to  enrich  the  firm;  that  the  "  company"  was  to  be  dissolved 
at  any  time,  by  the  consent  of  the  parties.  In  the  present  case 
no  partnership  was,  in  terms,  created;  nor  is  there,  in  the  articles 
•igned  by  the  parties,  any  allusion  to  the  fact  that  they  are 
partners.  In  the  case  cited,  although  it  is  stipulated  that  each 
party  is  to  furnish,  on  his  own  credit,  one  half  of  the  hides 
necessary  to  keep  the  tannery  in  operation,  and  to  receive  and 
make  market  for  one  half  of  the  leather;  yet  there  is  nothing 
in  these  clauses  which  excludes  an  entire  participation  in  the 
profit  and  loss.  The  court,  therefore,  said,  "  The  agreement 
was,  substantially,  to  share  in  the  profits  and  loss:"  and  the 
case  was  considered  analogous  to  that  of  OouthwaUe  v.  Duckworth 
et  al,,  12  East,  421,  where  two  of  the  defendants  purchased 
goods  of  the  plaintiff,  on  their  own  credit,  for  an  adventure,  in 
which  they  and  Duckworth  were  to  share  in  the  profit  and  low. 
In  the  case  before  us,  French  and  Hubbell  were  not  under  obli- 
gation to  furnish  any  wool,  nor  to  pledge  their  credit  for  it.    In 
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Bverilt  v.  Chapman^  it  is  not  entirely  clear,  that  when  the 
leather  was  maaufactured,  it  was  to  be  equally  divided,  aad  a 
moiety  to  be  taken  by  each  as  his  separate  property.  It  would 
seem  rather  to  have  been  the  intention  of  the  parties,  that  both 
should  bear  equally  the  burden  of  disposing  of  the  leather  in 
market,  for  the  equal  benefit  of  both,  subject  to  accountability. 

This  construction  of  their  agreement,  comports  with  the  lan- 
guage used.  Chapman  was  ''  to  receive  and  make  market  for 
one  half  of  the  leather."  Mott  was  to  "  make  a  market"  for 
the  other  half.  The  fair  meaning  of  these  expressions  is,  that 
each  of  the  parties  was  to  take  one  half  of  the  leather  to  the 
best  market,  and  account  for  the  proceeds,  when  sold.  In  this 
view,  the  stipulation  that  "  the  partners  should  do  what  was  in 
their  power,  to  increase  the  property  of,  and  strengthen  and 
enrich,  the  company  or  firm,"  was  of  much  importance.  The 
parties  were  not  merely  to  furnish  stock  sufficient  to  keep  the 
tannery  in  operation;  cause  it  to  be  kept  in  good,  useful,  and 
tenantable  repair;  to  do  the  work  '*  in  the  tannery,  in  a  faithful 
and  workmanlike  manner;"  but  the  leather,  when  completed, 
was  to  be  sold  in  market;  each  party  was  to  be  at  the  ex- 
pense, and  to  perform  the  labor,  of  disposing  of  a  moietj^  to 
the  best  advantage;  and  thus,  the  property  of  the  firm  be  in* 
creased  and  the  firm  enriched,  by  the  exertions  of  both,  in  sell- 
ing in  the  best  market  and  at  the  highest  prices.  If  this  be  a 
correct  view  of  the  contract  in  that  case,  the  court  might  well 
have  inquired,  ''  where  is  there  room  for  a  question?"  It  was 
a  clear  case  of  partnership.  If,  however,  the  leather  was  to  be 
divided  into  moieties,  each  taking  his  portion  without  further 
accountability,  it  was  held  b}  the  court,  that  the  purchase  of 
the  hides  was  for  all  the  partners;  that  had  a  loss  been  sustained, 
it  must  have  been  borne  by  the  three,  and  any  profit  shared  in 
like  manner;  and  that  thus  the  profit  and  loss  were  meant  to 
be  joint  and  mutual.  In  the  case  under  consideration,  we  can 
not  give  such  a  construction  to  the  agreement,  as  would  make 
French  and  Hubbell  liable  for  all  the  wool  purchased  by  Mar- 
shall Sl  Co.,  and  the  expenses  of  transportation,  and  for  a  share 
of  any  loss  and  damage  it  might  sustain,  after  it  was  purchased, 
and  before  its  delivery  at  the  factory;  nor,  on  the  other  hand,  to 
impose  a  liability  upon  Marshall  &  Co.  for  the  rent  of  the  fac- 
tory, for  debts  contracted  in  the  purchase  of  machinery  to  work 
the  wool  into  cloth,  or  for  dyestuffs  and  other  materials  and 
labor  necessary  to  its  completion. 

Upon  the  whole,  a  majority  of  the  court  are  of  opinion,  that 
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the  iasiraotion  to  the  jury  was  erroneous;  and  therefore,  adTiae 
a  new  trial. 

In  this  opinion,  Bissell,  Ghuboh,  aod  Waits,  JJ.,  concurred. 

Wqjjams,  0.  J.,  dissented,  considering  the  parties  to  this 
agreement  as  participating  in  the  profits  and  losses,  and  the 
case  as  within  the  principle  recognized  in  EveriU  v.  Chapman. 

New  trial  to  he  granted. 

Partnebship,  what  Constitutes. — ^Where  one  person  fcmiahes  the  dentil 
for  an  undertaking,  and  another  contributes  his  services  in  consideration  of 
a  share  of  the  profits  indefinitely,  a  partnership  exists  between  them  both  as 
among  themselves  and  with  respect  to  third  persons:  Dob  v.  ITalaey,  8  Am 
Dec.  293,  and  see  the  note  to  that  case.  To  the  same  effect  is  Millar  v. 
HuglieSf  10  Id.  719.  A  partnership  is  established  by  proof  of  an  actual 
community  of  interest  accompanied  by  an  agreement  to  participate  in  the 
profits  and  to  contribute  to  the  losses  of  the  concern:  Brown's  Ex'r  v.  Hig' 
ginbothajn,  27  Id.  618.  Thus,  where  one  leases  a  farm  and  another  places 
men  to  work  thereon  under  the  former's  management,  with  an  agreement 
that  the  net  profits,  after  deducting  expenses,  are  to  be  divided  between 
them,  a  partnership  exists  between  such  parties:  Id.  The  test  is  that  the 
profits  are  to  be  shared  "as  profits  "  in  order  to  constitute  a  partnership: 
See  the  note  to  Dob  v.  Halscy,  8  Id.  297.  Therefore  where  one  is  to  re- 
oeive  for  his  services  emoluments  depending  upon  the  profits  and  losses 
of  the  trade  he  is  to  be  considered  a  {partner,  but  if  he  is  to  receive  a 
certain  and  definite  portion  of  the  profits  he  is  not  a  partner:  Simpwu 
V.  Fellz,  16  Id.  602.  See  also  Wilkinson  v.  Jett,  anU,  493.  For  other  de- 
cisions as  to  what  constitutes  a  partnership,  see  Osborne  v.  Braman^  10 
Id.  614;  Spears  v.  Toland,  Id.  722.  To  the  point  that  in  order  to  consti- 
tute a  partnership,  there  must  be  a  joint  undertaking,  with  an  agreemeol 
to  share  in  the  profit  and  loss,  Loomis  v.  MarshaU  is  cited  in  Wheder  v.  Far* 
mer,  38  CaL  213.  So  in  Backnam  v.  Barnum,  15  Conn.  73,  to  the  point  that 
community  of  profit  is  the  test,  though  the  parties  must  share  in  the  profits 
as  principals,  and  that  the  case  of  Loomis  v.  MarshaU  was  not  intended  to 
overrule  EveriU  v.  Cftapmanf  6  Conn.  347.  The  doctrine  of  the  principal  case^ 
that  an  agreement  for  compensation  to  an  employee  for  labor  and  services  by 
giving  him  a  portion  of  the  profits  of  the  enterprise,  does  not  constitute  him 
a  partoer,  is  approved  in  Denny  v.  Cabot,  6  Mete.  90,  91,  and  Bradleg  v. 
White,  10  Id.  305.  The  case  of  Denny  v.  Cabot,  6  Id.  90,  was  declared  by  the 
court  to  be  substantially  the  same  in  its  material  facts,  as  Lownis  v.  Marshall, 
and  the  decision  followed  it.  Referring  to  the  principal  case,  Wilde,  J.,  who 
delivered  the  opinion,  said:  **  This  case  was  veiy  ably  discossed  by  the 
learned  judge  who  delivered  the  opinion  of  the  court,  and,  as  it  seems  to  us, 
the  decision  is  fully  sustained  by  well-established  principles.'*  The  case  la 
also  commented  upon  as  an  authority  for  the  same  position  by  Field,  J.,  de- 
livering the  dissenting  opinion  of  himself  and  Justices  Nelson  and  Grier  ib 
Seymour  v.  Freer,  8  Wall.  223.  In  Parker  v.  CanfM,  37  Conn.  265,  the 
principle  that  a  share  in  the  profits  as  compensation  for  services  does  not 
make  one  a  partner,  was  referred  to  as  one  of  the  exceptions  to  the  general  rme 
that  a  community  of  profits  is  the  test  of  partnership,  and  Loomis  v.  Marshall 
was  mentioned  as  '*  a  nicely  balanced  case  "  in  which  that  principle  was  a^ 
plied. 
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[la  OomxonotTT,  1S9.] 

DiFBNBAKT,  IN  AS  ACTION  FOR  THE  AOREEO  PrICB  07  GOODA,  is  entitled  tO 

an  allowance  in  the  assessment  of  damages  of  the  difference  between  the 
oontract  price  and  the  value,  where  the  property  proves  inferior  in 
quality  to  that  which  the  vendor  expressly  agreed  to  famish;  but  he  it 
not  entitled  to  a  farther  allowance  of  the  amoant  which  he  has  lost  by 
losing  the  sale  of  the  property  at  a  profitable  advance. 

AonoN  of  book  debt  referred  to  auditors,  who  reported  the 
facts  which  were  found  by  the  court,  aud  the  case  was  reserved 
for  the  advice  of  this  court  as  to  what  judgment  ought  to  be 
rendered.  The  contract  was  for  the  delivery  on  a  certain  day  of 
"  forty  thousand  feet  of  white  pine  lumber,  to  consist  of  one 
and  one  fourth  inch  and  one  inch  boards,  siding  and  clap- 
boards in  fair  proportion;  and  each  stock  of  inch  boards  not  to 
contain  more  than  three  or  four  wainy  boards;  and  all  the  said 
lumber  to  be  free  from  rot  or  loose  knots,"  etc.  The  other 
facts,  so  far  as  material,  and  the  questions  arising  thereon,  suffi- 
ciently appear  from  the  opinion. 

T.  Smith  and  Hubbard,  for  the  defendant. 

L,  Church,  for  the  plaintiff. 

Chuboh,  J.     The  plaintiff  prosecutes  this  action  on  book, 
against  the  defendant,   for  the   recovery  of  the   price  of  a 
quantity  of  lumber  sold  by  him  to  the  defendant,  and  by  the 
defendant  received  and  disposed  of.     Auditors  were  appointed, 
by  the  superior  court,  to  adjust  the  accounts  of  the  parties,  who 
reported,  that  the  lumber  in  question  was  delivered  upon  a 
special  written  contract,  by  which  its  prices  and  quality  were 
stipulated;  that  the  quality  of   the  lumber  delivered  was  in 
ferior   to  that   promised  by  the  contract,  and   was   worth  no 
more  than  nine  dollars  per  thousand  feet,  instead  of  ten  dollars, 
the  contract  price.     And  this  difference  the  auditors  have  d^ 
ducted   from   the  amount  of  the    plaintiff's   claim   under   tl 
contract,  leaving  due  to  him  the  sum  of  two  hundred  and  thir» 
seven  dollars. 

In  producing  this  result,  the  auditors  have  proceeded  upon 
a  principle,  which,  though  formerly  doubted,  is  now  well  es- 
tablished; that  in  an  action  to  recover  the  stipulated  price  of 
property  sold,  which  proves  inferior  in  quality  to  that  bar- 
li^ained  for,  an  allowance  to  the  defendant  may  be  made,  in  the 
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assessment  of  damages,  of  such  an  amount  as  constitutes  the 
difference  between  the  price  agreed  and  the  value  of  the  estate 
sold.  And  the  rule  is  the  same,  -whether  the  action  be  for 
goods,  etc.,  sold  and  delivered,  or  upon  the  bill  or  note  givea 
for  the  stipulated  price;  although  in  England,  in  this  latter 
respect,  a  distinction  has  been  recognized,  as  we  believe,  with- 
out any  substantial  difiference:  Basteti  v.  Butter,  7  East,  479; 
OkeU  V. .  SmUh  etal,,  1  Stark.  Cas.  107;  2  Serg.  &  Lowb.  316; 
Oermainey,  Burton,  3  Stark.  Cas.  32;  14  Serg.  &  Lowb.  152; 
PouUon  V.  Lattimore,  9  Barn.  &  Cress.  259;  17  Serg.  &  Lowb. 
373;  Loomis  v.  Tucker,^  4  Car.  &  P.  15;  19  Serg.  &  Lowb.  255; 
Street  v.  Blay,  2  Barn.  &  Adol.  456;  22  Serg.  &  Lowb.  122; 
Cutler  V.  Close,  5  Car.  &  P.  337;  24  Serg.  &  Lowb.  348;  2  Stark. 
Ev.  645;  Nichols  v.  AIsop,  6  Conn.  477;  Cook  v.  IRx,  11  Id.  432; 
Spalding  Y,  Vandercook,  2  Wend.  431;  Burton  v.  Stewart,  3  Id. 
236  [20  Am.  Dec.  692];  Reab  v.  MoAUister,  8  Id.  109. 

At  the  hearing  before  the  auditors,  the  defendant  has  had  the 
full  benefit  of  this  equitable  principle;  and,  by  the  award,  has 
been  required  to  pay  no  more  than  the  real  value  of  the  lumber 
he  received.  But  he  is  not  satisfied  with  this;  and  now  daime 
a  further  allowance  in  reduction  of  the  plaintiff's  demand,  to 
the  amount  of  one  hundred  and  seventy-five  dollars,  as  dam- 
ages, which  he  supposes  he  has  sustained  in  the  loss  of  the 
sale  of  the  lumber  at  a  profitable  advance;  as  we  infer  from  the 
special  report  of  the  auditors  and  the  finding  of  the  court 
thereon.  We  have  not  been  referred  to  any  case,  nor  do  we 
know  of  any  principle  which  will  sanction  this  claim. 

If  the  defendant  had  paid  the  contract  price,  and  had  then, 
instituted  his  action  to  recover  his  damages  for  the  breach  of  the 
contract,  we  are  not  prepared  to  say,  that  in  such  action  the 
rule  of  damages  would  have  been  such  as  the  defendant  here 
claims;  for  we  do  not  think  the  defendant  would  have  been  re- 
sponsible for  any  collateral  loss  or  damage  not  naturally  result- 
ing from  the  breach  of  contract  complained  of:  Gregory  v.  He- 
Dowel,  8  Wend,  435;  3  Wheat.  546;'  5  Id.  385,^  Hopkins  v.  Lee, 
6  Id.  109;  Bell  v.  Cunningham,  3  Pet.  69;  1  Pet.  Cond.  538,  in 
notis;  2  Stark.  Ev.  359;  Chit,  on  Con.  137,  340.  In  the  case  of 
OUpins  V.  Consegua,  1  Pet.  C.  C.  55,  the  court  says:  ''In  esti- 
mating the  damages  sustained,  by  a  breach  of  contract,  the 
plaintiff  is  not  to  recover  what  he  might  have  made,  had  the 
agreement  been  literally  fulfilled." 

In  the  case  of  Green  v.  Pratt,  11  Conn.  205,  we  decided  that 
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a  claim  of  damages  for  the  breach  of  a  special  contract,  coald 
not  be  recovered  in  an  action  on  book,  either  in  the  character 
of  a  charge  on  book  by  the  plaintiff,  or  in  reduction  of  charges 
made  by  a  defendant. 

We  shall,  therefore,  advise  the  superior  court,  that  judgment 
be  rendered  in  favor  of  the  plaintiff  for  the  sum  of  two  hundred 
and  thirty-seven  dollars,  found  due  by  the  auditors,  without 
reference  to  the  claim  of  the  defendant,  founded  upon  the 
special  finding  of  the  auditors. 

The  other  judges  concurred  in  this  opinion. 

Judgment  for  the  plaintiff. 


MinoATiON  ov  Daicaoes  in  AccioNFOB  Pbics  opQooos. — ^In  an  action  for 
the  consideration  of  a  sale  of  a  chattel,  or  on  the  security  given  therefor,  the 
vendee  may  show,  in  mitigation  of  damages,  that  the  property  was  not  as 
represented,  and  that  the  representation  was  fraudulent,  upon  giving  proper 
notice  thereof:  Burton  v.  Stewart^  20  Am.  Dec.  692.  See  also  Steigleman  v. 
Juries,  7  Id.  626,  where  it  is  held  that  in  an  action  for  the  price  of  gooda 
the  vendee  may,  by  way  of  equitable  defense,  give  evidence  of  a  warranty 
and  of  a  breach  thereof,  without  offering  to  return  the  goods.  The  inferiority 
of  the  quality  of  an  article  sold  to  that  which  was  represented,  is  no  defense 
to  an  action  of  assumpsit  for  the  price,  where  the  article  has  been  received  and 
used:  Allisons  v.  Noble,  13  Id.  230.  As  to  failure  of  consideration  generally^ 
as  a  defense,  see  the  note  to  Le  Blanc  v.  Sanglair,  13  Id.  378;  see  also  Lioyd 
V.  Jetoell,  10  Id.  73;  Bradshaw  v.  Keiomanf  12  Id.  149;  BarkharwOed  v.  Case^ 
13  Id.  92;  Wood  v.  WcUers,  Id.  228;  Peden  v.  Moore,  21  Id.  649.  To  the 
point  that  in  an  action  for  the  price  of  goods  the  purchaser  may  show,  in 
mitigation  of  damages,  that  the  goods  were  inferior  to  the  warranted  quality^ 
the  principal  case  is  cited  as  an  authority  in  JIUchcock  v.  Hunt,  28  Conn. 
347;  Avery  v.  Broum,  31  Id.  403.  It  is  sJso  referred  to  as  authorizing  tho 
general  position  that  a  partial  failure  of  consideration  may  go  to  reduce  the 
damages,  whether  the  action  be  directly  for  the  price  of  goods  sold,  or  on  a 
note  or  bill  given  for  the  price,  in  Pulsifer  v.  Hotchkiss,  12  Id.  241. 


Stone  v.  Stevens. 

[12  OomrKoncuT,  219.] 

Aotion  on  thb  Cask  for  a  Malicious  Prosecution  bbtorb  a  Court  hay- 
nro  NO  Jurisdiction,  will  lie,  if  the  proceedings  were  malicious,  un- 
founded, and  without  probable  cause,  and  occasioned  legal  damage  to 
the  accused. 

Admission  of  a  Copy  of  tus  Record,  showing  the  arrest,  trial,  and  ac- 
quittal of  the  defendant  in  a  proceeding  under  a  search  warrant,  in  a 
subsequent  action  brought  by  him  for  a  malicious  prosecution,  is  not  m 
ground  for  a  new  trial,  where  the  same  facts  appear  to  have  been  proved 
by  other  evidence  not  objected  to  by  the  adverse  party. 
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J'UBT,  IN  AN  AcnoN  FOB  Maucious  Pbosecittion,  are  to  jadge  as  to  tbe 
honeety,  Bincerity,  and  want  of  malice  of  the  defendant  in  oondnctiog 
inch  proaecntion,  and  it  ia  not  error  for  the  conrt  to  refoiie  to  inatnict 
the  jury  that  if  they  believe  from  the  evidenoe  that  the  court  in  which 
the  prosecution  was  instituted  would  not  allow  the  prosecutor  to  testify, 
and  denied  an  adjournment  applied  for  on  reasonable  grounds,  such  facts 
afford  sufficient  evidence  that  the  prosecutor  had  probable  cause,  and 
acted  honestly,  sincerely,  and  without  malice. 

Pladttiff  mitst  Show  Want  of  Pbobable  Causb  and  malicious  motlTes  oa 
the  part  of  the  defendant,  in  an  action  for  malicious  prosecntian,  not- 
withstanding Ms  trial  and  acquittal  upon  such  prosecution. 

Sbbob  of  the  Justics  bsfors  whom  a  PRosECimoN  was  had,  in  rejecting 
evidence,  etc,  can  not  be  inquired  into  collaterally,  in  an  action  for 
malicious  prosecution. 

MiSDIBECnON,   IN  ACOOBDAKOJS  WITH  THE  RbQTTBST  OF  A  PaBTT,   IS  not  a 

ground  for  a  new  trial  applied  for  by  such  party. 

Ebasonable  Suspicion  that  Articles  were  '*  Taken  "  by  an  accused  per- 
son, does  not  necessarily  afford  probable  cause  for  a  prosecution  for  theft 

Mere  Conjecture  or  Suspicion  is  not  probable  cause  for  a  prosecutioin  for 
theft,  but  the  facts  must  be  such  as  would  induce  an  impartial  and  rea- 
sonable mind  to  believe  in  the  guilt  of  the  accused. 

Malice  must  be  Proved,  in  an  action  for  malicious  prosecution,  and 
though  it  may  be  presumed  from  a  want  of  probable  cause,  this  pre- 
sumption may  be  rebutted  by  showing  that  the  prosecution  was  without 
malice,  and  for  justifiable  ends. 

Motion  to  Set  aside  Verdict,  Limitation  of  Time  for  Filing. — A  motion 
to  set  aside  a  verdict,  because  of  the  improper  conduct  of  jurors,  must, 
by  a  uniform  and  long-established  practice  in  this  state,  be  filed  within 
twenty-four  hours  after  receiving  the  verdict. 

Sundays  are  Excluded  in  the  Computation  of  the  time  within  which  a 
motion  in  arrest  of  judgment  must  be  tiled. 

Action  for  a  malicious  arrest,  under  a  search  warrant  issued 
at  the  defendant's  instance,  by  one  Joseph  Bennett,  a  justice 
of  the  peace,  charging  the  plaintiff  with  stealing  certain  drab 
cloth  and  other  articles.  The  jury  returned  a  verdict  for  the 
plaintiff.  The  defendant  moved  to  arrest  the  judgment,  on  the 
ground  that  certain  of  the  jurors  had  conversed  with  some  of 
the  witnesses  about  the  case  after  the  jury  were  impaneled 
The  court  rejected  the  motion,  because  not  filed  within  twenty- 
four  hours  after  verdict.  By  motion  in  error  the  case  was 
brought  here  for  revision,  on  exceptions  to  this  and  other  rul- 
ings of  the  court.  The  substance  of  the  exceptions  appears 
from  the  opinion. 

B.  L  Ingersoll  and  Mia,  for  the  defendant 

Kimherly,  for  the  plaintiff. 

HuNnNOTON,  J.    Exceptions  were  taken  to  the  pioeeedinp 
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in  the  court  below,  which  appear  on  the  motion  for  a  new 
trial,  and  to  the  decision  of  the  judge  refusing  to  receive 
the  motion  to  set  aside  the  verdict,  which  is  the  foundation  of 
the  motion  in  error.  The  court  admitted  a  copy  of  a  document, 
purporting  to  be  a  record  of  Joseph  Bennett,  a  justice  of  the 
peace,  as  evidence  conducing  to  prove  the  arrest,  prosecution, 
trial,  and  acquittal  of  the  plaintiff,  on  the  search  warrant,  as 
alleged  in  the  declaration.  The  defendant  insists,  that  his  ob- 
jection to  this  evidence  should  have  been  sustained.  He  sup- 
poses that  the  proceedings  before  the  justice,  were  ministerial 
and  not  judicial,  and  therefore,  not  the  subject  of  a  record; 
that  the  warrant  to  arrest  was  illegal  and  void,  not  being  au- 
thorized by  law;  and  consequently,  that  the  plaintiff's  remedy 
was  by  action  of  trespass,  and  not  on  the  case  for  a  malicious 
arrest. 

It  is  unnecessary  to  decide  whether  our  constitution  and  laws 
authorize  the  arrest  of  a  defendant,  upon  a  search  warrant.  We 
express  no  opinion  on  that  point.  But  if  it  be  prohibited, 
the  consequence  deduced  from  it,  by  the  defendant,  does  not 
follow.  It  is  not  a  legitimate  inference  from  the  premises 
assumed.  An  action  on  the  case  for  a  malicious  prosecution, 
may  be  maintained,  where  the  court  has  no  jurisdiction,  if  the 
proceedings  are  malicious  and  unfounded,  and  without  probable 
cause,  and  occasion  legal  damage  to  the  party  accused.  Prece- 
dents of  such  actions  are  frequent  in  the  history  of  judicial 
trials;  and  they  are  conformable  to  the  principles  which  govern 
these  actions.  They  are  well  expressed  by  the  court,  in  Cham- 
ben  V.  Robinson,  1  Stra.  691:  "A  bad  indictment  serves  all  the 
purposes  of  malice,  by  putting  the  party  to  expense,  and  expos- 
ing him,  but  it  serves  no  purpose  of  justice  in  bringing  the 
party  to  punishment,  if  he  be  guilty:"  Wicka  v.  Fenlham,  4 
T.  B.  247;  Pippet  v.  Beam,  5  Barn.  &  Aid.  634;  Humphrey  v. 
Case,  8  Conn.  101  [20  Am.  Dec.  95];  Whipple  v.  Fuller,  11  Id. 
682  [29  Am.  Dec.  330]. 

Nor  is  it  necessary  for  us  to  determine,  whether  the  copy  of 
the  record  of  the  justice  was  legally  admissible:  for  the  motion 
states,  that  the  plaintiff  introduced  the  original  complaint  and 
search  warrant,  accompanied  with  satisfactory  parol  proof,  that 
the  latter  was  issued  and  served  at  the  instigation  and  by  the 
procurement  of  the  defendant;  that  the  plaintiff  was  arrested 
thereon;  and  that  he  was  tried,  acquitted,  and  discharged.  To 
this  evidence,  no  objection  was  made.  The  copy  proved  no  more 
than  this;  and  we  can  not,  therefore,  but  see,  that  no  injustice 
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has  been  done  the  defendant  bj  the  introduction  of  the  copy. 
We  have  repeatedly  beld,  that  the  application  for  a  new  triiJ  is 
addressed  to  our  discretion.  We  never  sustain  it,  where  the 
verdict  is  right,  and  consistent  with  the  facts  and  justice  of  the 
case:  Bales  etal.  v.  Coe^  10  Oonn.  280;  Johnson  v.  Blackman,  11 
Id.  342. 

The  defendant  also  claimed,  that  the  proceedings  before  the 
justice  were  irregular,  erroneous,  and  illegal,  inasmuch  as  he 
refused  to  permit  bim  to  testify  in  support  of  the  complaint, 
and  denied  a  motion  for  an  adjournment,  founded  on  reason- 
able and  proper  grounds;  and  the  defendant  asked  the  court  to 
instruct  the  jury,  that  these  facts,  if  belieyed  by  them,  afforded 
strong  and  sufficient  evidence  that  he  had  probable  cause  for 
the  prosecution;  and  that  his  motives  were  honest,  sincere,  and 
without  malice  in  these  proceedings.  It  is  hardly  necessary  to 
remark,  that  the  instruction  asked,  was  properly  refused;  for 
if  the  evidence  was  admissible,  the  jury  were  to  judge  whether 
he  acted  honestly  and  without  malice.  The  court  would  not 
have  been  justified  in  withdrawing  from  their  consi deration , 
this  matter  of  fact  peculiarly  within  their  province:  CoU  v. 
Tracy  et  al.,  8  Conn.  268  [20  Am.  Dec.  110];  Bavenga  v.  Mclnfosh, 
2  Barn.  &  Cress.  693;  McDonald  v.  Booke,  2  Bing.  (N.  C.)  217. 
^^he  instruction  which  was  given,  was  well  adapted  to  the  case, 
and  conformable  to  the  rules  of  law  applicable  to  it.  The 
court  made  no  particular  allusion  to  the  preceding  facts;  nor 
did  they  state,  that  the  orders  and  decisions  of  the  justice  were 
illegal;  but  they  did  inform  the  jury,  that  the  plaintiff,  not- 
withstanding the  trial  and  acquittal,  was  bound  to  prove,  that 
the  defendant  had  no  probable  cause  for  the  prosecution,  and 
that  the  motives  of  the  defendant  were  malicious;  because  the 
plaintiff  might  have  been  acquitted,  ''  by  reason  of  the  absence 
t)f  full  proof  of  guilt,  or  in  consequence  of  the  mistake  or 
error  of  the  justice:"  and  having  received  the  testimony  of  all 
the  witnesses,  whose  absence  occasioned  the  motion  for  post- 
ponement before  the  justice,  instructed  the  jury,  that  it  was 
their  duty  to  weigh  and  consider  all  the  claims  of  the  parties 
and  the  evidence  in  support  of  them,  whether  especially  re- 
minded of  them,  by  the  court,  or  not. 

We  do  not  perceive  any  just  exception  to  this  charge.  It 
met  the  whole  case,  as  presented;  and  enabled  the  jury  to  exer« 
cise  their  appropriate  duty  of  pasdng  upon  the  facts,  and  re- 
turniug  a  verdict  according  to  the  evidence  before  them.  It 
may  be  added,  however,  as  to  the  objection,   that  the  jos- 


July,  1837.]  Stone  v.  Stevens.  616 

(ice  rejected  proper  evidence  offered  by  the  defendant,  and 
refased  to  postpone  the  trial,  it  is  quite  clear,  the  court  below 
could  not  notice  these  facts  for  the  purpose  of  instructing  the 
jury  as  to  their  sufficiency  to  prove  probable  cause  and  want  of 
malice,  as  it  was  claimed  by  the  defendant,  they  should  bave 
done.     If  the  justice  mistook  the  law  in  rejecting  the  testimony 
of    the  defendant,    tbe    appropriate    remedy    for    the    party 
aggrieved,  if  there  be  any,  for  such  mistake  in  proceedings  of 
this  character — a  point  we  do  not  decide  {Francis  et  al.  v.  Lerms, 
11  Conn.  200) — was  by  a  writ  of  error  founded  on  a  bill  of  excep- 
tions.    And  if  the  discretion  of  the  justice  was  not  properly 
exercised  (a  fact  which  we  do  not  know),  it  is  not  the  subject 
of  revision  at  all,  even  by  writ  of  error;  much  less  can  this 
court  inquire,  collaterally,  into  tbe  propriety  of  that  act,  in  a 
trial  between  the  same  parties  in  a  different  sait;  and  especially 
where  we  are  not  furnished  with   the  means  of  ascertaining 
whether  the  discretionary  power  of  tbe  justice  was  abused,  or 
suitably  exercised:  Woods  et  al.  v.  Young,  4Crancb,  237;  White 
V.  Trinity  Church,  5  Conn.  187;  Doane  v.  Cummins,  11  Id.  152. 
It  is  also  objected,  that  the  judge  at  the  circuit  omitted  to 
charge  the  jury  as  to  the  existence  of  probable  cause  derived 
from  the  proof  offered,  that  the  *'  piece  of  drab  cloth  "  described 
in  the  complaint  was  missed  by  the  partner  and  workmen  of 
the  defendant,  soon  after  tbe  plaintiff  left  the  defendant's  ser- 
vice, connected  with  the  accompanying  facts  stated  iu  the  mo- 
tion.    It  is  supposed,  that  the  instruction  was  such  that  the  jury 
oould  not  infer  probable  cause  from  this  evidence,  uuless  they 
should  find  it  applied  to  tbe  other  articles  mentioned  in  the 
complaint,  as  well  as  the  piece  of  cloth,  inasmuch  as  they  were 
informed,  "  that  if  they  believed  the  evidence,  and  that  the  de- 
fendant was  thereby  really  induced  to  believe,  and  did  believe, 
the  plaintiff  had  stolen  the  cloth  and  other  articles,  and  that  he 
was  influenced  thereby  in  prosecuting  the  search  warrant,  it 
would  furnish  evidence  of  probable  cause."    It  is  a  sufficient 
answer  to  this  objection,  that  the  instruction  was  in  precise 
conformity  to  the  prayer  of  the  defendant.     The  motion  states, 
*'  that  the  defendant  offered  evidence  to  prove  that  the  piece  of 
drab  cloth  described  in  the  complaint,  as  well  as  the  other  arti- 
cles described  therein,  were  missing,"  etc. ;  "  that  tbe  defendant 
was  informed,  by  his  partner  and  some  of  his  workmen,  that 
the  cloth,  as  well  as  some  or  all  tbe  other  articles  mentioned  in 
the  search  warrant,  were  missing;  and  that  they  suspected  the 
plaintiff  had  taken  them  away  with  him."    It  would  be  a  novel 
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practice  to  grant  a  new  trial  for  a  supposed  misdirection  on  & 
point  of  law,  which  was  ruled  in  accordance  with  the  claim, 
and  expressed  in  the  words  of  the  party  seeking  a  new  trial. 

Another  exception  taken  to  the  proceedings  on  the  trial,  is 
founded  on  the  refusal  of  the  judge  to  charge  the  jury  in  the 
manner  claimed  by  the  defendant,  as  to  what  amounts  to 
probable  cause,  and  the  proof  of  malice  essential  to  sustain  the 
action:  and  also  on  the  supposed  erroneous  instruction  which  was 
given  on  these  points.  The  instruction  asked  was  this:  "  If 
such  circumstances  existed  as  would  cause  a  suspicion,  in  a 
reasonable  mind,  that  the  plaintiff  had  taken  the  articles  de- 
scribed in  the  search  warrant  from  the  defendant,  it  amounted 
to  probable  cause;  and  that  the  malice  of  the  defendant,  and 
the  innocence  of  the  plaintiff,  must  be  obvious  to  the  jury,  to 
authorize  a  verdict  for  the  plaintiff."  Independent  of  other 
objections  to  this  direction,  it  would  clearly  have  been  open  to 
the  objection,  that  it  was  not  sufficiently  precise  and  definite; 
and  was  calculated  to  mislead  the  jury  as  to  the  principles  of 
law  by  which  they  were  to  be  governed.  Under  such  a  charge, 
they  might  have  supposed  they  were  at  liberty  to  find  a  verdict 
for  the  defendant,  even  had  they  been  satisfied  that  the  plaint- 
iff took  the  articles  from  the  defendant,  in  his  presence  and 
under  a  claim  of  right,  and  that  they  were  the  property^  of  the 
plaintiff.  To  take  an  article  from  another,  and  to  steal  it,  are 
not  necessarily  synonymous  expressions.  The  plaintiff  might 
have  removed  them,  and  yet  not  be  chargeable  with  theft. 
The  defendant  might  have  had  a  reasonable  suspicion  that  they 
<<  were  taken"  by  the  plaintiff,  but  not  the  slightest  reason  to 
suppose  that  the  plaintiff  had  stolen  them.  Yet  the  court  were 
asked  to  inform  the  jury,  that  if  such  circumstances  existed  ap 
would  create  a  suspicion  in  a  reasonable  mind,  that  the  plaintifl 
had  taken  the  articles,  it  would  amount  to  probable  cauae. 
There  would  have  been  at  least  some  ground  to  apprehend 
that  the  jury  might  have  been  misled  by  the  language  of  such 
a  charge. 

As  to  the  claim  for  an  instruction,  ^*  that  the  malice  of  the 
defendant  and  the  innocence  of  the  plaintiff  must  be  obvious 
to  the  jury,"  the  same  want  of  precision,  and  the  same  danger 
of  misconception,  would  have  attached  to  it.  The  word 
**  obvious"  might  have  received  different  interpretations,  by 
different  jurors.  Some  of  them  might  have  supposed  it  meant 
the  highest  attainable  certainty;  others,  that  it  was  to  be  un- 
derstood as  meaning  absolute  certainty,  to  the  exclusion  of  aU 
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doubt;  and  others  might  suppose  it  meant  reasonable  certainty. 
The  court,  very  properly,  secured  the  parties  against  the  con- 
sequences of  these  different  interpretations,  in  the  instruction 
'which  was  given,  and  which  is  now  to  be  examined.  It  was  as 
follows:  **  If  they  found  such  facts  proved,  as  would  reasonably 
induce  an  impartial  and  reasonable  mind  to  suspect  and  be- 
lieve, that  the  plaintiff  had  stolen  the  property  of  the  defend- 
ant, as  claimed  by  him,  or  was  secreting  the  same;  such  facts 
would  amount  to  sufficient  evidence  of  probable  cause;  but  that 
mere  conjecture  or  suspicion  did  not  amount  to  such  probable 
cause  as  would  justify  the  defendant:" — **  That  it  was  incum- 
bent on  the  plaintiff,  to  prove  malice  in  the  defendant,  in  the 
prosecution  of  the  plaintiff;  but  if  they  found,  that  the  defend- 
ant had  proceeded  without  probable  cause,  they  might  pre- 
sume from  that  circumstance,  that  the  prosecution  was  mali- 
cious. And  yet,  if  the  defendant  had,  to  their  satisfaction,  re- 
butted such  presumption,  which  he  might  do,  and  proved  that 
he  instituted  and  prosecuted  the  search  warrant,  without  malice 
and  for  justifiable  ends,  their  verdict  ought  to  be  rendered  in 
his  favor,  notwithstanding  they  might  believe  there  was  no  prob- 
able cause."  That  part  of  the  instruction  which  relates  to  the 
necessity  of  proving  malice,  the  presumptive  evidence  of  it,  and 
the  right  of  the  defendant  to  rebut  the  presumption,  is  in  ac- 
cordance with  the  opinion  of  this  court  in  Ives  v.  Bartholomew^ 
9  Conn.  309,  and  with  the  cases  of  Wells  v.  Noyes^  et  aJ.,  12  Pick. 
324,  and  Williams  v.  Taylor*  6  Bing.  183,  and  is  not  questioned. 

The  only  objection  to  this  charge,  suggested  in  the  argument 
(except  the  points  already  considered),  is,  that  it  advances  a 
rule  which  is  unreasonable  and  impracticable.  It  is  said,  that 
the  defendant,  being  a  party  interested,  can  not  be  impartial; 
that  he  can  not  view  the  facts  in  the  same  equitable  and  just 
light  as  they  would  be  seen  and  weighed,  by  a  stranger  to  the 
transaction;  that  if  he  is  required  to  divest  himself  of  all  feel- 
ing, and  to  conform  his  suspicions  and  belief  to  the  standard 
''  of  an  impartial  and  reasonable  mind,  "  it  would  be  difficult,  if 
not  impracticable,  in  any  doubtful  case,  to  prove  probable 
cause. 

It  is  further  said,  that  the  phrase  "  probable  cause,"  has  ref- 
erence to  apparent  guilt  merely;  and  that  reasonable  suspicion, 
although  not  amounting  to  belief,  is  a  sufficient  justification. 
We  are  satisfied  with  the  rule,  as  stated  by  the  court  below; 
and  we  think  it  sustained  by  high  authority.     The  jury  were 
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informed,  that  mere  conjecture,  or  suspicion,  did  not  amount 
to  probable  cause;  and  this  is  unquestionably  correct.  They 
were  also  informed,  that  to  constitute  it,  the  facts  must  be  such 
as  would  reasonably  persuade  an  impartial  and  reasonable  mind, 
not  merely  to  suspect  or  conjecture,  but  to  believe  the  plaintifl 
guilty.  We  can  not  readily  perceive  how  there  can  be  a  well- 
grounded  or  reasonable  suspicion  of  the  existence  of  a  fact, 
without  there  is  also  a  belief  of  it.  We  easily  see,  there  may  be 
mere  suspicion  or  conjecture,  without  any  reasonable  evidence 
to  induce  belief;  and  such  suspicions  ou^ht  not  to  be  made  the 
ground  of  legal  proceedings,  without  incurring  the  consequences 
of  failure.  The  law  ought  to  require,  and,  we  think,  it  does 
require  of  him  who  institutes  proceedings  of  the  character  be* 
fore  us,  to  have  a  reasonable  belief,  that  the  charge  which  he 
makes,  is  true;  that  he  should  not  be  permitted  to  gratify  the 
promptings  of  mere  suspicion,  under  the  forms  of  law,  and 
when  proved  to  be  utterly  groundless,  to  shelter  himself  from 
liability  at  the  suit  of  the  injured  party,  by  alleging  that  he 
6U8|}ected,  although  he  had  not  evidence  sufficient  to  induce  the 
belief,  that  the  charge  was  true.  If  he  is  honest  in  his  belief, 
he  may  be  said  to  act  impartially,  in  forming  the  opinion  which 
he  entertains;  and  the  rule  given  to  the  jury,  is  both  reasona- 
ble and  practicable,  and  is  sustained  by  authority:  Ravenga  v. 
McIrUofhy  2  Barn.  &,  Cress.  693;  Thomp^ny,  Mussey,^  3  Greenl. 
805. 

In  WiUis  V.  Noyes,'  12  Pick.  324,  Shaw,  C.  J.,  says:  "The 
question  of  probable  cause  applies  to  the  nature  of  the  suit, 
and  the  defendant's  knowledge  and  belief;  and  the  point  of  in- 
quiry is,  whether  he  had  probable  cause  to  maintain  the  partic- 
ular suit  upon  the  existing  facts  known  to  him."  ''Had  the 
defendants  any  probable  cause  for  commencing  that  suit;  and 
had  they  in  fact  any  ground  to  believe  they  could  maintain  it? 
If  they  had  not,  then  the  action  was  without  probable  cause." 
''Had  the  defendants  probable  cause,  or  did  they  know  or 
believe  that  the  suit  was  groundless?  They  might  introduce 
proof,  by  showing  a  reasonable  ground,  on  their  part,  to  believe 
that  the  action  might  be  sustained."  "  Legal  advice,  if  used 
only  as  a  cover,  and  not  acted  upon  in  good  faith;  if  it  does  not 
induce  an  honest  belief  that  the  party  has  probable  cause;  will 
not  screen  him  from  the  consequences  of  prosecuting  an  en* 
tirely  groundless  suit."  In  Blackford  v.  Dod  etaL,2  Bam.  & 
Adol.  179,  Lord  Tenterden,  alluding  to  the  case  of  Ravenga  ▼. 

1.  T9mp$om  T.  Muitqf,  3.  WiUt  t.  JVSiyet. 
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Mcintosh,  2  Bam.  &  Oress.  693,  says,  the  defendant's  dcfeutio 
was,  that ''  he  acted  honestly  in  arresting,  because  he  prosecutnd 
on  the  opinion  given  him  by  his  legal  adviser;  and  to  show  that, 
he  gave  in  evidence  the  opinion  founded  on  a  statement  made 
by  himself.  Such  a  defense  necessarily  introduced  a  question 
of  fact,  whether  he  did  act  honestly  on  the  faith  of  the  opinion 
which  he  had  obtained,  believing  that  the  party  might  lawfully 
be  arrested."  In  Munns  v.  Dupont  De  Nemours  et  al,,3  Wash. 
C.  G.  31,  Washington,  J.,  thus  expresses  the  opinion  he  enter- 
tained on  this  point:  '^  What  then  is  the  meaning  of  the  term 
'  probable  cause '  ?  We  answer,  a  reasonable  ground  of  suspi- 
cion, supported  by  circumstances  sufficiently  strong  in  them- 
aelves,  to  warrant  a  cautious  man  in  the  belief  that  the  person 
tccused  is  guilty  of  the  offense  with  which  he  is  charged."  In 
WUmarth  v.  Mountford  et  al.,4t  Wash.  C.  C.  79,  the  same  judge, 
after  quoting  the  preceding  definition,  says,  '*  to  the  definition 
given  in  this  case,  the  court  adheres." 

The  question  between  these  parties,  in  the  second  case,  arises 
upon  the  motion  in  error.  It  appears,  that  a  motion  to  set 
aside  the  verdict,  for  the  alleged  improper  behavior  of  some  of 
the  jurors,  was  made  after  the  expiration  of  twenty-four  hours 
from  the  time  when  the  verdict  was  recorded.  The  court  re- 
fused to  receive  it,  it  not  being  filed  in  seasonable  time;  and 
this  decision  we  are  called  upon  to  revise.  The  defendant  claims 
he  has  a  legal  right  to  make  this  motion  at  any  time  during  the 
term  of  the  court  in  which  the  trial  is  had;  that  this  is  a  matter 
which  can  not  be  regulated  by  practice;  and  if  it  can,  there  has 
been  no  practice  inconsistent  with  this  claim. 

We  have  not  been  referred  to  any  statute  which  prohibits  the 
court  from  limiting  a  time  within  which  motions  of  this  kind 
shall  be  filed.  It  was  said,  indeed,  that  at  the  revision  in  1821 
a  provision  was  made,  that  if  any  juror  shall  converse  with  any 
person  concerning  the  cause,  except  his  fellows,  while  it  is  un- 
der consideration,  or  shall  voluntarily  suffer  any  other  person 
to  converse  with  him,  the  verdict,  on  motion,  may  be  set  aside; 
and  imposing  a  fine  upon  such  juror,  if  convicted  of  such  im- 
proper conduct.  So  far  as  the  provision  relates  to  setting  aside 
the  verdict,  it  is  in  affirmance  of  our  common  law.  It  intro- 
duced no  new  rule.  The  section  in  which  it  appears  was 
adopted,  as  it  is  stated  in  the  note  by  the  revisors,  page  60,  to 
sanction,  by  law,  a  practice  which  had  prevailed,  and  which 
was  supported  by  a  judicial  determination,  to  permit  the  jury, 
after  a  cause  had  been  committed  to  them,  to  separate  and 
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take  refreshments,  so  as  to  give  them  a  reasonable  opportunity 
to  consider  the  cause  and  agree  upon  their  Terdiet.  There  it 
no  essential  difference,  in  respect  to  the  time  when  motions  in. 
arrest  and  to  set  aside  verdicts  should  be  made,  between  those 
which  are  for  extrinsic  and  those  for  intrinsic  causes.  If  there 
be  any,  it  would  seem  reasonable  that  a  shorter  time  should  be 
allowed,  in  cases  like  the  present,  than  in  those  where  the 
grounds  of  the  motion  arise  out  of  the  record.  If  the  legisla- 
ture did  not  think  proper  to  fix  the  time  of  the  filing  them,  it  ia 
reasonable  to  suppose  they  did  not  intend  to  alter  the  existing 
practice  on  the  subject.  They  were  conversant  with  this  prao« 
tice;  and  nothing  appears  which  leads  us  to  suppose  they 
intended  to  vary  it.  It  would  be  very  inconvenient  to  extend 
the  period  for  filing  such  motions. 

A  restraint  as  to  time,  if  not  necessary,  is  certainly  highly 
promotive  of  the  ends  of  justice;  and  is  sanctioned  by  long-con- 
tinued and  uniform  usage.  The  eldest  member  of  the  court  can 
not  recollect  any  period  when  the  rule  was  otherwise,  than  that 
these  motions  are  to  be  made  within  twenty-four  hours  after 
verdict;  and  applied  to  all  cases,  as  well  where  the  matters  are 
dehors  the  record,  as  where  they  are  apparent  on  its  face.  In 
view  of  u  practice  so  long  established,  so  uniform,  and  so  rea* 
sonable,  we  are  all  of  opinion,  that  the  decision  at  the  circuit, 
was  correct.  The  same  power  which  this  court  has  exercised 
in  requiring  motions  for  new  trials  to  be  filed  within  forty-eight 
hours  after  verdict,  for  the  purpose  of  facilitating  the  adminl8-« 
tration  of  justice,  and  preserving  the  just  rights  of  parties, 
exists  in  the  other  courts,  to  require  motions  to  set  aside  ver* 
diets  and  arrest  judgments,  to  be  filed  within  twenty-four  hoora 
after  verdict,  and  has  its  origin  in  the  same  source.  In  Bead^ 
V  Adm'rs  of  Hall,  Kirby,  285,  decided  in  1787,  the  superior 
court  held,  that  ''no  motion  in  arrest  is  admissible,  unless 
made  within  twenty-four  hours  from  the  return  of  the  verdict." 
The  same  point  was  ruled  in  Sheldon  el  al,  v.  WoodJbridge  el  aL^ 
2  Boot,  473,  and  is  stated  to  be  the  settled  practice  in  1  Id. 
672.  A  practice  so  ancient,  so  uniform,  and  so  well  calculated 
to  promote  the  purposes  of  justice,  we  have  no  disposition  to 
change.  That  power  alone  which  makes  law,  should  alter  it, 
if  it  be  altered  at  all.  We  have  had  occasion,  during  the 
present  term  (Town  of  Huntington  v.  Birch  et  aZ.,  12  Conn. 
149),  to  repeat  what  we  have  often  declared  in  previous  caaea, 
that  although  no  practice,  however  uniform  and  extensive  it 
may  have  been,  can  control  the  express  provisions  of  a  statute; 
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yet  the  practice  we  are  consideriog  does  not  coutravene  the  ex- 
plicit proyisions  of  any  law;  and  when  it  has  been  long  con- 
tinned,  uniform,  and  unquestionable,  it  affords  high  evidence 
of  what  the  law  is:  Hawley  v.  FarroU,  10  Id.  486. 

It  has  been  suggested  to  us,  that  doubts  are  entertained, 
whether  Sundays  are  not  embraced  within  the  twenty-four 
hours  allowed  for  filing  these  motions.  We  do  not  know  the 
origin  of  these  doubts*;  and  we  think  proper  to  add,  they  are 
without  foundation.  Sundays  are  to  be  excluded  in  the  com- 
putation of  the  time  within  which  these  motions  are  to  be  filed 
in  court. 

The  motion  for  a  new  trial  is  denied.  There  is  nothing  erro- 
neous in  the  judgment  of  the  superior  court,  and  it  is  affirmed. 

In  this  opinion  the  other  judges  concurred,  except  Bisskll, 
J.,  who  was  absent  when  the  case  was  argued,  and  gave  no 
opinion. 

New  trial  not  to  be  granted.    Judgment  affirmed. 


Cass  thb  Pboper  Rbmsdt  for  a  Malicious  Prosecution  or  Arrest: 
See  SfuMver  v.    WhUe^  8  Am.  Dec.  730;   Plummer  v.  Dennett,  20  Id.  316; 
Turner  v.   Walker,  22  Id.  329;   Mowry  v.  AfiUer,  24  Id.  680.     See,  also, 
Whipple  V.  Tltayer,  29  Id.  330. 

Mauce  and  Want  of  Probable  Cause  must  Concur  to  support  an 
action  for  malicioas  prosecution:  Kellon  v.  Bevina,  5  Am.  Dec.  670;  Bell  v. 
Oraham,  9  Id.  687;  Turner  v.  Walker,  22  Id.  329;  Adams  v.  Lisfier,  25  Id. 
IOC;  Leidig  v.  Ratostm,  29  Id.  354. 

Malice  is  a  Question  for  the  Jury  in  such  an  action:  Turner  v. 
Walker,  22  Am.  Dec.  329.  It  may  be  presumed  from  a  want  of  probable 
cause,  but  this  presumption  may  be  rebutted  by  other  evidence:  Bell  v. 
Oraham,  9  Id.  687;  Frouman  v.  Smith,  12  Id.  267,  note;  Turner  v.  WaUcer, 
22  Id.  329;  Merriam  v.  Mitchell,  29  Id.  514.  See,  also,  as  to  evidence  of 
malice,  Leidig  v.  Bawson,  Id.  354. 

Probable  Cause,  What  Constitutes  and  uow  Detersuned:  See  the 
note  to  Frowman  v.  Smith,  12  Am.  Dec.  266,  267;  sec  also  Nash  v.  Orr,  5 
LI.  547;  Ulmn-  v.  Lelaml,  10  Id.  48;  Plummer  v.  Gliee?i,  14  Id.  672;  Miller 
V.  Brotrn,  23  Id.  693;  Sauaje  v.  Brewer,  28  Id.  255.  Actual  guilt  of  the  ac- 
cused, though  not  known  to  the  prosecutor,  is  good  cause  for  the  prosecu- 
tion, and  will  prevent  a  recovery  for  malicious  jjrosecution,  though  there 
was  a  malicioas  motive  in  the  prosecution:  Adania  v.  Lisher,  25  Id.  102. 
Evidence  is  adinissil)le  on  the  part  of  the  defendant  in  an  action  for  ma- 
licious prosecution  as  to  what  he  testified  on  the  plaintifTs  trial,  for  the 
purpose  t)f  showing  probable  cause:  McMahan  v.  Armstrong,  23  Id.  304.  So 
evidence  is  admissible  for  the  same  purpose  which  was  excluded  on  the 
plaiutifTs  trial  as  being  incompetent:  Id. 

Application  for  a  Search  Warrant  on  the  ground  that  goods  have 
been  stolen,  and  are  concealed  upon  one's  premises,  if  made  maliciously  and 
without  probable  cause,  will  be  ground  for  an  action  for  malicious  prosecu- 
tion: Miller  v.  Brawn,  23  Am.  Dec  693. 
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Admissiok  of  Ikcomfetent  Evidsncb  or  a  Fact  SuiriciEirrLT  Protbd 
by  other  competent  evidence  is  no  ground  for  a  new  trial:  Heady  ▼.  Blaet- 
fordf  22  Am.  Dec.  114;  Landon  v.  Humphrey,  23  Id.  333;  Crary  v.  Spragwt, 
27  Id.  110  and  note.  But  see,  to  the  contrary,  StaU  v.  Alien,  9  Id.  616.  In 
AlUn  Y.  Blunt,  2  Wood.  &  M.  153,  the  principal  case  is  referred  to  aa  an 
aathority  for  the  position  that  the  erroneous  admission  of  cumulative  evi* 
dence  is  not  ground  for  a  new  trial. 

Error  Ck)MMiTTEi>  in  a  Party's  Favor  is  no  ground  alone  for  awarding 
him  a  new  trial:  OriffiUt  v.  Depew,  13  Am.  Dec.  J41;  Brown  v.  Caldwell,  Id. 
660. 

Rule  Liuitino  the  Tims  in  which  a  motion  shall  be  filed  to  set  aside  a 
verdict  to  twenty -four  hoars  after  verdict,  is  held,  in  Tomlinaon  v.  Tcwn  q^ 
Derby,  41  Conn.  270,  referring  to  the  doctrine  of  the  principal  case,  not  to 
be  an  inflexible  one,  so  as  to  preclude  the  court  in  its  discretion  from  enlarg- 
ing the  time.  The  remarks  in  Stone  v.  Stevens,  that  "no  practice,  however 
uniform  and  extensive  it  may  have  been,  can  control  the  express  provisioiu 
of  a  statute,"  is  quoted  with  approval  in  Linaley  v.  Brawn,  13  Am.  Dec  200. 


HuTomNs  V.  Johnson. 

[12  OONKBCnoUT,  876.] 
CONSEBVATOB  OF   A   LUNATlC   MAY   SUBMIT  TO    ARBITBATIOK  a  ttUim  of   hit 

ward  against  a  third  person. 
Conservator  Suing  on  the  Award  in  such  a  case  must  show  that  he  vaa 

legally  appointed. 
Notice  of  the  Application  for  the  appointment  of  a  conservator  pnxsaaat 

to  statute  is  indispensable  to  the  validity  of  the  appointment,  and  that 

such  notice  was  duly  given  to  the  ward,  must  appear  by  the  record  to 

have  been  found  by  the  court. 
Rxturn  of  Service  of  Notice  in  the  files  brought  up  with  the  record,  is,  ia 

the  absence  of  a  finding  of  notice  in  the  record,  insufficient  to  render  the 

appointment  of  a  conservator  valid. 
Officer's  Return  is  only  Prima  Facie  Evidence  of  the  fact  certified. 
CONSBBVATOR  CAN  NOT  SuE  IN  HIS  OWN  Nams  on  an  award  in  his  fahvor  a* 

conservator  pursuant  to  a  submission  by  him  as  such  conservator. 

Assumpsit  ou  au  award  brought  by  the  plaintifiT  "  as  conser- 
vator legally  appointed  of  Benjamin  Johnson,  a  distracted  per* 
sou."  The  award  was  described  in  the  two  counts  of  the 
declaration  t^s  having  been  made  in  the  plaintifiTs  favor  aa 
conservator  ou  a  submission  to  arbitration  by  him  as  such  con- 
servator, of  certain  matters  in  dispute  between  himself  as 
couservator  aforesaid,  aud  the  defendant,  conceruiug  the  use  and 
occupation  by  the  defendant  of  a  certain  farm,  stock,  etc.,  be- 
longing to  Benjamin  Johnson.  Copies  of  the  files  and  records 
or  the  county  court  which  appointed  the  plaintiff  conservator 
were  introduced  in   evidence  to  prove  the  appointment.     The 
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record  contained  no  fiading  of  notice  of  the  application  for  the 
appointment  having  been  given  to  the  said  Johnson  pursuant 
to  the  statute,  but  there  was  a  return  indorsed  on  the  applica- 
tion of  due  service  of  such  application  and  the  accompanying 
summons.  The  judge  charged  the  jury  in  opposition  to  the 
request  of  the  defendant,  that  the  plaintiff  had  authority  to 
make  the  submission;  that  his  appointment  as  conservator  was 
not  invalid  by  reason  of  the  absence  of  a  finding  of  notice  in 
the  record;  and  that  the  plaintiff  could  sue  in  his  own  name. 
Verdict  for  the  plaintiff.  Motion  in  arrest  of  judgment  for  in- 
sufficiency of  the  declaration,  and  for  a  new  trial  for  misdirec- 
tion. 

Lamed  and  Strong^  for  the  defendant. 

Backus,  contra, 

Williams,  C.  J.  The  first  question  is,  can  a  conservator 
submit  to  arbitration,  questions  relative  to  the  estate  of  the 
award?  It  has  been  settled,  by  this  court,  that  an  adminis- 
trator may  submit  claims  in  behalf  of  the  estate  to  arbi- 
tration: 1  Swift  Dig.  365;  Ailing,  Adm'r,  v.  JSfunson,  2  Conn.  691, 
696;  Bean  v.  Far  nam,  6  Pick.  269,  271.  It  is  true,  that  an  ad- 
ministrator has  a  legal  interest  in  the  goods  and  chattels  of  the 
deceased.  A  guardian,  too,  may  submit  for  his  ward,  and  bind 
himself  that  the  award  shall  be  performed :  Roberts  y.  Newbold, 
Oomb.  318.  It  may  be  said,  that  a  guardian  has  also  a  vested 
interest  in  his  ward's  property.  This  is  true  of  a  guardian  in 
Booage  and  a  testamentary  guardian  under  the  statute  of  Car. 
n.  But  it  is  ouly  such  an  interest  as  is  necessary  for  the  per- 
formance of  the  trust,  but  not  for  himself:  14  Yin.  Abr.  182;  Be^ 
dellY.  Constable,  Vaugh.  181-183;  The  People  v.  Byron,  3  Johns. 
Gas.  66.  And  a  guardian  in  socage  is  said  to  differ  only  in  name 
from  a  bailiff:  Cro.  Jac.  99.'  And  in  the  case  of  Weed  v.  Ellis,  3 
Cai.  253,  it  was  held,  that  a  guardian  could  submit  a  claim,  aris- 
ing from  an  assault  and  false  imprisonment  upon  tbeiu  fan t,  where 
no  interest  whatever  had  vested  in  him;  and  Livingston,  J.,  says: 
"It  is  difficult  to  conceive  how  it  could  ever  have  once  been 
doubted  whether  guardians  had  this  power.  For  the  very  rea- 
son that  an  infant  should  not  bind  himself  in  this  way,  a  power 
should  be  lodged  elsewhere;  and  where  can  it  be  so  properly 
intrusted  as  to  the  very  person  who  has  the  care  of  all  his  prop- 
erty?" The  statute  of  12  Car.  II.,  authorizing  the  appointment 

of  testamentary   guardians,   enacts,    that  such  guardian   may 

■% — ^ -■■  -  - .  —     * 

I    Skopland  ▼  Byoler, 
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take  into  his  custody,  to  the  use  of  such  child  or  children,  the 
profits  of  all  their  lands,  tenements,  and  hereditaments,  and 
also  the  custody,  tuition,  and  management  of  the  goods, 
chattels,  and  personal  estate  of  such  child  or  children,  and  may 
bring  such  action  in  relation  thereto  as  by  law  a  guardian  in 
common  socage  may  do:  Yaugh.  177.  Our  statute  concerning 
conservators,  directs,  that  the  conservator  shall  make  an  inven- 
tory of  the  estate,  take  care  of  and  manage  it,  without  waste, 
and  apply  the  avails  to  the  support  of  his  ward.  It  also  gives 
him  power  to  collect  debts  and  institute  suits,  and  adjust  and 
settle  all  accounts  due  from  or  to  him,  and  to  sell  the  personal 
estate,  etc. :  Stat.  274,  275,  tit.  49,  sees.  1,  2.  It  would  seem 
as  if  the  statute  conferred  powers  as  great  as  those  given  by  the 
statute  of  Oharles  (although  it  has  not  been  holden  that  it  con- 
fers an  interest);  and  in  analogy  to  the  decisions  relating  to 
guardians,  we  think  that  a  conservator  may  submit  to  arbitral 
tion  the  claims  of  his  ward:  6  Pick.  272.  The  case  of  The  Se 
lectmen,  to  which  it  has  been  compared,  can  not  govern  this; 
for  the  selectmen  are  not  authorized  even  to  prosecute  suits  in 
behalf  of  the  town;  but  the  conservator  may  not  only  settle 
and  adjust  claims,  but  is  expressly  authorized  to  institute  suits. 
The  objection  to  this  power,  therefore,  can  not  prevail. 

Another  question  arises;  is  this  plaintiff  a  conservator?  He 
has  stated,  that  he  was  legally  appointed;  and,  of  course,  he 
must  prove  it.  The  record  of  his  appointment  does  not  show 
that  notice  of  the  application  was  ever  given.  Notice  of  such 
a  proceeding,  so  important  to  the  subject,  is  required  by  the 
fundamental  principles  of  justice:  Cftase  v.  Hathaway ^  14  Mass. 
224.  Though  it  has  been  but  recently  required  by  onr  statute, 
our  former  practice  showed  the  necessity  of  this  regulation, 
which  the  legislature  intended  should  be  effectual;  for  after 
directing  that  notice  should  be  given,  the  statute  adds,  that  a 
conservator  shall  in  uo  case  be  appointed,  unless  notice  is 
given:  Stat.  815,  ed.  1824.  A  requirement  so  salutaiy  should 
be  rigidly  enforced;  and  until  such  notice  is  given,  the  court 
has  no  more  right  to  make  the  appointment,  no  more  jurisdic- 
tion in  the  case,  than  any  other  tribunal.  It  would  seem,  then, 
as  if  it  would  result,  as  a  matter  of  course,  that  a  fact  so  im- 
portant should  be  shown  to  the  court,  before  they  proceed; 
and  that  it  must  be  found  by  them,  before  their  proceedings 
can  be  valid. 

It  is  claimed,  however,  that  this  fact  is  proved,  by  the  files 
of  the  court,  viz.,  the  summons  and  the  officer's  return.     We 
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have  held,  that  the  return  of  an  officer  is  only  prima  facie  e\u 
dence,  at  least  not  conclusiye,  of  the  truth  of  the  fact  certified. 
Now,  suppose  the  defendant  wishes  to  deny  the  fact  therein 
stated;  if  the  return  is  to  be  considered  as  part  of  the  record, 
the  party  is  concluded  by  that  which  we  have  held  not  to  be 
conclusive.  If  it  is  no  part  of  the  record,  how  is  it  to  be  tried 
in  this  court?  We  can  not  impanel  a  jury  to  test  the  officer's 
return.  Either  way,  therefore,  the  record  can  not  be  helped, 
by  the  files.  We  see  no  reason,  if  the  court  below  were  satis- 
fied that  the  notice  was  given,  why  that  fact  should  not  have 
been  found;  and  for  want  of  such  finding  this  court  can  not 
know  of  its  existence.  The  case  presented  then  to  us  is  that 
of  a  court  to  whom  an  authority  is  delegated  upon  certain  terms 
and  conditions,  having  proceeded  to  act  under  that  authority, 
without  having  seen  that  those  prerequisite  conditions  were 
complied  with ;  in  which  cases  we  have  held  such  proceedings 
void:  AUen  v.  Oray  et  al.,  11  Conn.  96;  HaU  v.  Howd  et  al,,  10 
Id.  5U  [27  Am.  Deo.  696] ;  Starr  v.  Scott,  8  Id.  480. 

Another  question  also  was  made,  whether  the  suit  could  be 
sustained,  by  this  plaintiff,  in  his  own  name,  were  he  conser- 
vator. The  statute  has  given  him  power  to  institute  suits,  but 
has  not  authorized  him  to  institute  them  in  his  own  name.  But 
it  is  daimed,  that  he  may  prosecute  this  suit  in  his  own  name, 
as  it  is  upon  a  contract  made  with  him.  How  it  would  have 
been,  had  he  stated  it  as  a  contract  made  with  him,  we  need 
not  determine.  But  the  plaintiff  has  been  very  particular  to 
show,  that  he  is  acting  and  claiming  in  his  representative  capa- 
city only.  He  calls  upon  the  defendant  to  answer  to  him  as 
conservator.  He  states,  that,  as  conservator,  he  made  the  sub- 
mission touching  matters  relating  to  the  estate  of  his  ward; 
and  that,  as  conservator,  he  proceeded  to  perform,  and  that  the 
award  was  to  him  as  conservator — the  precise  language  advised 
to  indicate  that  he  is  not  suing  for  himself:  1  Chit.  PI.  205. 
And  the  second  count  differs  in  no  material  respect,  except  as 
it  sets  forth  the  award.  If  then,  this  is  not  a  promise  to  him 
personally,  he  can  no  more  sustain  this  action,  than  he  can 
sustain  an  action  for  the  ward's  goods  or  debts  in  his  own 
name.  And  in  England,  it  has  been  long  since  decided,  in 
case  of  a  committee  of  a  lunatic,  that  it  is  contrary  to  the 
nature  of  his  authority  to  sustain  suits  in  his  own  name:  Drury 
y.  FUch,  Hutt.  16;  Gook  v.  Dar^tan,  Brownl.  197;  Com.  Dig., 
tit.  Idiot,  D,  7.  See  also,  GamerorC^  Gommittee  v.  PoUinger,  8 
Bibb,  11.  And  as  we  find  nothing  in  our  own  statute  authorizing 

Am.  Dbo.  Vol.  XXZ~4A 


626  HuTOHiNS  V.  Johnson.  I^Conn. 

it,  we  are  of  opinion,  that  this  declaration  is  insufficient,  and 
also  that  a  new  trial  must  be  granted. 

In  this  opinion  the  other  judges  concurred,  except  Waieb,  J., 
who  was  absent,  being  indisposed. 
Judgment  to  be  arrested,  and  new  trial  to  be  granted. 


Who  mat  Submit  to  ABsrraATioN  whsn  AcnNo  won  Anothkb. — ^Be- 
caoae  a  sabiidssioii  to  arbitration  ia  a  contract,  it  ia  neoeasary,  in  order  to  en- 
able one  to  enter  into  anch  aubmiaaion  for  himaelf  or  another,  that  ht 
should  have  capacity  to  contract  with  respect  to  the  matter  in  dispute,  eithtf 
in  hia  own  right,  or  in  a  representative  character:  Morse  on  Arb.  3.  And 
because  an  arbitration  is  also  in  the  nature  of  a  judicial  proceeding,  which 
may  lead  to  a  binding  determination  of  the  right  adjudicated,  it  follows  that 
in  order  to  make  a  valid  submission  to  such  a  determination,  one  must  liav« 
the  rights  not  only  to  institute  legal  proceedings  affecting  the  subject  of  con* 
troversy,  but  also  to  aelect  the  forum  in  which  the  right  ia  to  be  tried. 
b  so,  whether  the  submission  is  made  in  one's  own  behalf,  or  in  that  of 
other  whom  he  represents.  Beyond  this,  it  is  difficult,  if  not  impossiUe,  to 
lay  down  any  general  rule  by  which  to  determine  when  one  person  may  bind 
another  by  a  submission  to  arbitration,  for  the  reason  that  the  powers  ol 
persons  acting  in  different  representative  characters,  depend  upon  entirely 
different  principles.  Thus  an  agent  and  an  administrator  both  act  leye- 
sentatively,  but  the  authority  of  each  rests  upon  a  different  foundation  from 
that  of  the  other.  The  only  practicable  course,  therefore,  is  to  examine  sep- 
arately the  decisions  respecting  the  power  of  diffiorent  classes  of  perBOos 
acting  in  a  representative  capacity,  to  make  a  binding  submission  to  arbitn- 
tion. 

Agents. — A  submission  to  arbitration  ia  not  within  the  powers  of  a  geosnl 
agent:  Trout  v.  Emmona,  29  IlL  433.  This  no  doubt  arises  from  the  well- 
known  principle  that  one  acting  under  a  delegated  authority  can  not  tiim— if 
delegate  it  to  another.  An  agent  may  have  the  most  ample  power  to  bind 
hia  principal  by  hia  acta  and  determinationa,  reapecting  the  subject  of  ths 
agency;  but  this  of  itself  gives  him  no  authority  to  confer  upon  other  per- 
sons the  power  to  determine  the  rights  of  his  principal.  The  authority  thus 
to  delegate  to  others  the  power  with  which  an  agent  is  intrusted  ought  not 
to  be  presumed  in  the  absence  of  ezpresa  words  conferring  the  authority,  or 
from  which  such  authority  may  be  clearly  implied.  In  other  words,  the  aa* 
thority  must  be  specially  conferred,  either  expressly  or  by  implicatioa:  Tromt 
V.  Emmons,  supra.  Where,  however,  an  agent  of  a  member  of  a  partnership  is 
empowered ' '  to  act  on  his  [the  principal's]  behalf  in  dissolving  the  partnership, 
with  authority  to  appoint  any  other  person  as  he  may  see  fit,"  he  is  aothor- 
ized  to  submit  to  arbitration  a  dispute  arising  out  of  such  dissolution:  Ifenlqf 
V.  Soper,  8  Bam.  &,  Cress.  16.  Hero  we  perceive  direct  authority  given  for  a 
delegation  of  the  agent's  powers.  An  agent  appointed  to  prosecute  a  salt 
has  authority  to  bind  his  principal  by  consenting  to  a  reference  under  a  rule 
of  court,  for  '*  an  authority  to  prosecute  or  defend  a  suit  implies  a  power  to 
refer  it  by  rule  of  court,  that  being  a  legal  mode  of  prosecuting  or  defend- 
ing:" Buckland  v.  Conway,  16  Mass.  396.  An  authority  to  '*  compound**  cr 
**  compromise"  a  claim  implies  a  power  to  submit  it  to  arbitration:  Wilks  ▼. 
Ba-k,  2  East,  142;  Schoff  v.  BloomJUld,  8  Vt.  472.  Arbitration  is  a  reoog- 
Diaed  mode  of  compromising  disputes.     The  contrary  indeed  is  laid  down  in  % 
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Pan.  on  Coil  689,  citing  Alexcuidria  Canal  Co,  v.  Swann^  5  How.  (TJ.  S.)  83; 
but,  as  Mr.  Morae  well  says,  the  case  cited  does  not  bear  out  the  assertion: 
Morse  on  Arb.  11.  Bat  an  agent  authorized  *'to  settle'*  a  claim,  without 
more,  can  not  submit  it  to  arbitration,  for  a  settlement  is  a  personal  trust: 
ffuber  y.  Zimmerman,  21  Ala.  488.  So  where  an  agent  was  empowered  to 
*'sue,  ask  for,  and  demand  all  sums  of  money  due"  the  principal,  or  to  be- 
come due,  *'  in  the  hands  of  K.  and  all  other  persons  whatsoever, "  and  to 
"settle  with  R.  honorably  and  fairly  out  of  court"  if  possible,  bat  if  not» 
to  let  the  court  and  jury  settle,  and  to  exercise  a  reasonable  discretion,  etc. ,  the 
authority  was  held  not  to  imply  a  power  to  submit  to  arbitration:  Scarbov' 
cugh  y.  Reynolds,  12  Id.  252.  In  this  case  there  was  not  only  an  express  ref- 
erence to  ite  personal  discretion  of  the  agent,  but  if  he  could  not  settle  the 
matter  honorably  and  fairly,  he  was  to  leave  it  to  a  "court  and  jury,*'  thus 
excluding  in  direct  terms  a  submission  to  any  other  sort  of  tribunal  than 
those  appointed  by  law.  But  although  an  authority  "to  settle**  does  not 
imply  a  power  to  submit  to  arbitration,  yet  if  an  agent  of  an  underwriter, 
empowered  to  settle  losses,  has  been  in  the  habit  of  settling  them  by  arbi- 
tration, and  losses  so  settled  have  been  paid  by  his  principal  without  objec- 
tion, it  will  be  presumed  that  an  authority  to  submit  to  arbitration  was 
intended:  Ooodson  v.  Brooke,  4  CSamp.  163.  Indeed,  it  was  held  in  Hine  v. 
Stephens,  33  Conn.  504,  although  that  point  did  not  rule  the  case,  that  gen- 
erally, where  a  power  is  given  to  one  to  "  settle**  a  claim,  the  mode  is  discre- 
tionary, and  that  "taking  the  opinion  of  men  who  are  presumed  to  be 
intelligent  and  impartial,  is  only  a  mode  of  settling  and  adjusting"  the 
daim,  so  that  authority  to  submit  to  arbitration  is  implied.  The  power  of 
sale  given  to  a  factor  does  not  authorize  him  to  bind  his  priucipal  by  submit- 
ing  to  arbitration  a  claim  for  damages  arising  out  of  an  alleged  breach  of  an 
implied  warranty  of  the  thing  sold:  Camochan  v.  Gould j  19  Am.  Dec.  668. 

Where  an  agent  enters  into  a  submission  to  arbitration  without  authority 
from  bis  principal,  but  the  latter  afterwards  ratifies  the  submission,  he  is 
bound  by  it:  haaca  v.  Beth  Hamedasfi  Soc.,  1  Hilt.  469;  Detroit  v,  Jacktion,  1 
Doug.  (Mich.)  106;  as  where  the  principal  appears  before  the  arbitrators  and 
participates  in  the  proceedings  without  objecting  to  the  reference:  MempkU 
etc.  Ji.  B.  Co,  V.  Scruggs,  50  Miss.  284.  So  where  the  principal  accepts  pay- 
ments or  other  benefits  under  an  award,  he  is  estopped  to  deny  the  authority 
of  his  agent  by  whom  the  submission  was  made:  Furberv,  Chamberlain,  29 
H.  H.  405;  Perry  v.  MtdUgan,  58  Ga.  479.  He  ratifies  the  submission  by 
reaping  the  fruits  of  the  award:  Perry  v.  Mulligan,  eupra.  So  a  submission 
by  an  agent  is  ratified,  so  as  to  render  it  binding  on  the  principal,  where  the 
latter  assigns  the  award:  Lowenstein  \,  Mcintosh,  37  Barb.  251.  Where  an 
agent  submitted  to  arbitration  a  dispute  concerning  land  which  he  supposed 
to  belong  to  his  principal,  but  afterwards  ascertaining  that  it  belonged  to  the 
principal*s  wife,  executed  a  new  submission  as  the  wife's  agent,  which  the 
other  party  declined  to  receive,  saying  that  it  made  no  difference,  and  the 
proceedings  continued  under  the  first  submission,  with  the  full  knowledge  of 
the  wife  and  without  objection  on  the  ground  of  want  of  authority  to  make 
the  submission,  she,  as  well  as  the  adverse  party,  was  declared  to  be  bound 
by  the  award:  STnith  v.  Sweeny,  35  N.  Y.  291.  This  case  certainly  seems  to 
push  very  far  the  doctrine  of  subsequent  ratification  of  a  submission  made 
without  authority. 

It  is  laid  down  in  Eastman  v.  Burleigh,  2  N.  H.  484,  that  where  one  makei 
e  submission  to  arbitration  for  another  without  authority,  such  lack  of  au- 
thority can  not  be  cured  by  a  ratification  after  an  award  in  the  prindpal'i 
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Eftvor,  BO  as  to  enable  him  to  enf oioe  it  against  the  other  party,  but  that  the 
snbmission  most  be  ratified  before  the  award  is  made.  This  positioiL  seems 
to  rest  npon  solid  grounds.  A  party  certainly  ought  not  to  bo  permitted  in 
each  a  case  to  wait  until  after  the  award,  and  adopt  it  if  in  his  favor,  but  re- 
pudiate it  if  adverse  to  him.  There  is  justice,  therefore,  in  requiring  him  to 
decide  before  the  award  whether  he  will  ratify  the  submission  or  not.  There 
is  nothing  adverse  to  this  in  holding  him  estopped  from  denying  that  the  sub- 
mission was  authorized,  after  he  has  accepted  a  benefit  under  the  award. 

An  agent's  authority  to  submit  to  arbitration  should  no  doubt  be  under 
seal,  where  the  submission  is  required  to  be  by  specialty:  Morse  on  Arb.  10. 
But  if  the  submission  does  not  require  a  seal,  though  a  seal  be  added,  the 
agent's  power  to  execute  it  need  not  be  under  seal:  Id.;  Wood  v.  Auburn 
etc.  R,  B.  Co.,  8  N.  Y.  160;  White  v.  Fox,  29  Conn.  570.  Generally,  there- 
fore, an  agent  of  a  corporation,  acting  under  a  parol  appointment,  may  sub- 
mit to  arbitration:  Detroit  v.  Jackson,  1  Doug.  (Mich.)  106.  Where  the 
certificate  of  acknowledgment  to  a  submission  to  arbitration  by  a  municipal 
corporation  shows  that  said  corporation  appeared  and  acknowledged  the 
same  by  A.  B.,  "mayor  of  said  city,  and  agent  for  that  purpose  duly  ap- 
pointed,'' there  is  sufficient  evidence  of  such  agent's  authority  to  empower 
the  arbitrators  to  hear  and  determine  the  matters  in  issue,  and  to  enable  the 
court  to  give  judgment  on  the  award:  Detroit  v.  Jackson,  supra.  In  E<ui- 
foan  V.  Burleighf  2  N.  H.  484,  it  is  dbtermined  that  where  one  assumes  to  act 
for  another,  in  submitting  a  claim  to  arbitration,  his  authority  to  do  so  must 
appear  in  some  way  on  the  record. 

Power  to  ratify  and  confirm  an  award  is  not  implied  in  an  authority  to  an 
agent  to  submit  a  claim  to  arbitration:  BulUU  v.  Afusgrave,  3  Gill,  31. 

Attobnets. — ^Thereis  no  question  that  an  attorney,  solicitor,  or  counsel  em- 
ployed  to  prosecute  or  defend  asuit  has  power  to  submit  it  to  a  reference  or  arbi- 
tration: Bao.  Abr.,  Arbitration  (C);  Cald.  on  Arb.  25;  Wats,  on  Arb.  49, 50; 
Kyd  on  Awards,  45,  46;  BilL  on  Awards,  52;  Buss,  on  Arb.  32-35;  Morse  an 
Arb.  15;  Weeks  on  Attorneys,  sec.  233;  Dowse  v.  Coxe,  3  Bing.  20;  Favidl  ▼. 
Eastern  Counties  Railway  Co.,  2  Exch.  (W.  H.  &  G.)  344;  Beverly  ▼. 
Stephens,  17  Ala.  701;  Ba,teit  v.  Visher,  2  Gal.  355;  Wade  v.  Powell,  31  Ga.  1; 
WhUe  V.  Davidson,  8  Md.  169;  JenUns  v.  Gillespie,  10  Smed.  &  M.  (Miss.) 
31;  PUce  v.  Emerson,  5  N.  H.  393;  Brooks  v.  New  Durham,  55  Id.  559; 
Somersv.  Balabrega,  1  DalL  164;  Wilson  v.  Towg,  9  Pa.  St.  101;  Bingham'e 
Trustees  v.  Guthrie,  19  Id.  423;  Coleman  v.  Grubb,  23  Id.  393;  Stoke^  ▼. 
EMnson,  34  Id.  315;  SmUh  v.  Bossard,  2  McCord  Ch.  406;  Holier  v.  Parker, 
7  Cranch,  436.  There  is  a  ruling  to  the  contnuy  in  Haynes  v.  Wright,  4 
Hay  w.  64,  but  it  must  be  regarded  as  obiter  dictum,  as  there  was  in  that 
evidence  of  an  express  restriction  upon  the  power  of  the  attorney  in  this 
spect  Authority  to  prosecute  or  defend  a  suit  implies  authority  to  refer  it 
under  a  rule  of  court,  this  being,  as  remarked  under  another  head,  "« 
legal  mode  of  prosecuting  or  defending:"  Buekland  v.  Conway,  16  Mass.  396. 
In  other  words,  the  attorney's  duty  and  authority  in  the  conduct  of  a  cause, 
clothe  him  with  all  the  "powers  necessary  to  the  discharge  of  that  duty  ao- 
oording  to  the  forms  and  usages  of  the  court  in  which  it  is  depending:" 
Smith  V.  Bossard,  2  McGord  Ch.  406.  The  attorney's  power  of  reference 
may  be  exercised  without  the  knowledge  or  consent  of  the  client,  and  will 
nevertheless  bind  him:  Wade  v.  Powell,  31  Ga.  1;  Morris  v.  Grier,  76  N.  0. 
410.  So  it  seems  though  the  client  desires  his  attorney  not  to  consent  to  a 
reference:  Wats,  on  Arb.  49;  87nit/i  v.  Troup,  7  Com.  B.  757.  After  aa 
order  of  reference  has  been  made  with  the  attorney's  consent^  therefore,  the 
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ooart  will  not  set  it  aside  npon  the  affidavit  of  the  party  denying  the  at« 
tomey's  anthority,  even  though  no  steps  have  been  taken  nnder  the  order, 
exoept  api>ointing  a  meeting:  FUmer  v.  Delber,  3  Tannt  486.  Bat  it  is  held 
in  Coleman  v.  Onibb,  23  Pa.  St.  393,  that  the  client  may  revoke  the  submission 
before  it  is  acted  upon.  As  an  attorney  has  power  to  submit  to  a  reference 
or  arbitration,  so  he  may  bind  his  client  by  assenting  to  an  extension  of  time 
for  making  an  award  nnder  a  snbmiasion  already  entered  into:  The  King  v. 
Hill,  7  Price,  630.  But  he  can  not  change  the  terms  of  a  submission  entered 
into  by  his  client:  Jenkint  v.  Gillespie,  10  Smed.  &  M.  31.  Of  course,  where 
the  client  ratifies  a  submission  by  his  attorney  by  appearing  before  the  arbi- 
trators, and  taking  part  in  the  proceedings,  he  is  bound,  whether  the  at« 
tomey  was  authorized  to  make  the  submission  or  not:  Diedrick  v.  Riehiey,  2 
Hill,  271. 

Though  the  power  of  an  attorney  to  submit  to  a  reference  or  arbitration  ia 
affirmed  in  general  terms  in  most  of  the  cases  to  which  we  have  referred,  is 
has  been  held,  in  those  instances  in  which  the  question  has  been  directly  pre- 
sented, that  the  power  is  limited  to  ^  lis  pendens.  In  other  words,  it  is  said 
that  in  order  to  give  an  attorney  this  authority,  there  must  be  a  canse  pend- 
ing which  he  has  been  employed  to  manage:  Weeks  on  Attorneys,  sec.  233; 
Morse  on  Arb.  16;  Bill.  Law  of  Awards,  63;  Jenkins  v.  GiUespie,  10  Smed. 
&  M.  (Miss.)  31;  Markley  v.  Amos,  8  Rich.  L.  (S.  C.)  468.  In  the  case  last 
cited,  it  was  determined  that  an  attorney  could  submit  to  arbitration  only  by 
a  rule  of  court,  and  Harper,  J. ,  who  delivered  the  opinion,  declared  in  effect^ 
that  even  this  was  an  exception  to  the  general  rule  of  law  upon  the  subject; 
for,  said  he,  '*  authority  to  prosecute  a  suit  at  law  seems  to  have  no  relation 
to  the  submitting  of  the  suit  to  arbitration."  Mr.  Kyd,  while  conceding  the 
power  in  a  cause  pending,  gives  a  very  similar  reason  for  denying  its  exist- 
ence as  a  part  of  the  general  authority  of  an  attorney  before  suit.  "  It  ia  the 
common  understanding,"  says  he,  *'  that  the  assent  of  the  attorney  in  a  causa 
to  a  reference,  by  a  rule  of  nisi  prius,  will  bind  the  client;  and  the  reason  of 
the  difference  seems  to  be  this:  that  in  the  first  case  the  general  character  of 
an  attorney  does  not  imply  a  commission  from  the  principal  to  do  anything 
so  much  out  of  the  ordinary  course  of  the  business  of  a  general  attorney  as  to 
refer  a  matter  to  arbitration;  but  the  employment  as  attorney  in  a  partionlar 
suit  implies  the  client's  assent  that  he  may  do  everything  which  the  oonri 
may  approve  in  the  progress  of  the  cause:'*  Kyd  on  Awards,  45. 

We  are  inclined  to  the  opinion  that  this  restriction  of  the  attorney's  au- 
thority in  such  cases  to  a  cause  pending,  grew  out  of  the  early  prejudioe 
against  arbitration  as  a  mode  of  settling  controversies.  As  that  prejndioe 
has  now  disappeared,  and  as  the  courts  have  again  and  again  declared,  that 
a  submission  to  arbitration  is  to  be  viewed  with  favor,  it  would  seem  that  the 
old  rule,  that  attorneys  could  only  submit  to  arbitration  in  a  suit  already 
commenced,  ought  to  be  deemed  obsolete.  It  appears  to  us  more  in  accord- 
ance with  correct  views  of  an  attorney's  office  to  hold  that  whenever  he  is 
employed  to  prosecute  or  defend  a  suit,  he  has,  in  the  absence  of  an  express 
restriction,  the  power  to  submit  it  to  arbitration,  either  before  or  after  suit 
commenced.  He  certainly  has  a  right  to  elect  in  what  conrt  he  will  bring  a 
wmt,  and  why  may  he  not  elect  to  try  it  before  arbitrators,  a  tribunal  which 
the  law  favors? 

Formerly  it  was  held  in  England  that  there  was  a  distinction  between  at- 
torneys at  Law  and  solicitors  in  chancery,  with  respect  to  the  power  to  bind 
their  clients  by  referring  a  cause,  and  that  while  the  former  possessed  the 
power,  the  Utter  did  not:  Colioell  v.  Child,  1  Rep.  Ch.  104.    But  no  snch 
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distinction  exurti  now:  Kyd  on  Awards,  46;  Morse  on  Arb.  17.  CSertainly 
there  is  no  room  for  a  distinction  of  this  sort  in  this  conntry,  where  there  ia 
no  line  of  demarcation  between  the  chancery  bar  and  the  common  law  bar. 
«nd  where  members  of  the  legal  profession  practice  indiscriminately  in  both 
courts. 

Pabtnebs. — ^The  settled  doctrine  of  the  law,  that  a  partner  has  no  power, 
without  special  authority,  to  bind  his  copartner  by  any  sealed  instrument, 
unless  it  be  such  as  would  be  valid  without  a  seal,  has  uniformly  been  held 
to  apply  to  submissions  to  arbitration  which  require  a  seaL  It  has  never 
been  doubted,  therefore,  that  such  a  submission,  executed  by  a  partner, 
without  special  authority,  did  not  bind  his  copartners:  Btichouum  v.  Curry^ 
19  Johns.  137;  S.  C,  10  Am.  Deo.  200;  Eastman  v.  Burleigli^  2  N.  H.  384, 
diOum;  Southard  v.  Steele,  3  T.  B.  Mon.  435;  Steiglite  v.  EfjgaUon,  Holt,  141; 
8.  C,  3  Eng.  Com.  L.  63.  In  several  cases,  however,  it  has  been  held,  that 
a  submission  by  a  partner,  not  under  seal,  with  respect  to  a  partnership  mat- 
ter, bound  his  copartners,  though  made  without  special  authority:  Taylor 
▼.  Coryell,  12  Serg.  &  R.  243;  HaUoch  v.  March^  25  HI.  48;  Soui/iard  v. 
Steele,  3  T.  B.  Mon.  435.  See  also  Cald.  on  Arb.  25,  laying  down  the  same 
rule.  But  it  may  now  be  regarded  as  settled  by  the  weight  of  authority, 
that  a  submission  to  arbitration  is  not  in  the  ordinaiy  course  of  partnership 
lousiness,  and  therefore  one  partner  can  not  bind  his  copartner  by  entering 
into  each  a  submission,  whether  under  seal  or  not,  unless  specially  authorized 
Baa  Abr.,  Arbitration  (C);  Kyd  on  Awaids,  42;  Stead  v.  Salt,  3  Bing.  101 
S.  C,  11  Eng.  Com.  L.  58;  Adame  v.  BankaH,  1  Cromp.  M.  &  R.  681 
Karthaue  v.  Ferrer,  1  Pet.  222;  Jones  v.  Bailey,  5  Cal.  345;  Buchot  v.  Grand- 
jean,  1  Mioh.  367;  Backus  v.  Coyne,  35  Id.  5;  Harrington  v.  IligJiam,  13 
Barb.  660;  Cnion  v.  Robinson,  15  Vt  510;  MaHin  v.  Thrasher,  40  Id.  460; 
AVood  V.  Shepherd,  2  Patt.  &  H.  (Va.)  442.  So  as  to  a  submission  under  the 
Massachusetts  statute:  Abbott  v.  Dexter,  6  Gush.  108;  Ilorton  v.  Wifdet  8 
Gray,  125.  The  exigencies  of  a  partnership  business  do  not  require  that  the 
partners  should  possess  such  a  power:  JIartin  v.  Thraslter,  40  Vt.  460.  The 
partner  who  executes  such  a  submission,  however,  is  himself  bound  by  it: 
Bao.  Abr.,  Arbitration  (C);  Kyd  on  Awards,  42;  Jones  v.  Bailey,  5  GaL  345; 
IVood  v.  Shepherd,  2  Patt  &  H.  (Va. )  442;  Karthaus  v.  Ferrer,  1  Pet.  222. 
After  a  dissolution,  where  one  partner  has  authority  to  wind  up  the  bnsine0a» 
he  can  not,  it  seems,  bind  his  copartner  by  a  submission  to  arbitntion  of  all 
matters  in  difference,  in  an  action  brought  against  an  alleged  debtor  of  the 
firm:  Nation  v.  Boyle,  3  Hurlst.  &  N.  500.  But,  though  a  submission  by  a 
partner  be  unauthorized  by  his  copartner,  the  latter  will  nevertheless  be 
t)Ound,  if  he  accepts  the  amount  awarded  in  favor  of  the  firm;  for,  it  is  said* 
this  is  in  the  nature  of  a  release  or  an  accord  and  satisfaction:  Buchanan  v. 
Curry,  10  Am.  Dec.  200. 

Persons  Jointly  Intkbestsd,  generally  can  not  bind  each  other  by  a  sub- 
mission to  arbitration,  without  special  authority:  Eastman  v.  Burleigh,  2  N. 
H.  485.  So  a  submission  by  some  of  the  heirs  or  distributees  of  an  estate 
does  not  bind  their  fellows  who  have  not  authorized  it,  though  it  binds  those 
who  executed  it:  Smith  v.  Smith,  4  Rand.  95;  Boyd^s  Heirs  v.  Afagruder*s 
Heirs,  2  Rob.  (Va.)  761.  But  "if  several  persons  do  a  trespass,  and  one  of 
the  wrong-doers  and  the  party  to  whom  it  is  done  submit  to  arbitration,  and 
an  award  is  made,  the  other  person  shall  take  advantage  of  it  by  way  of  ex- 
tinguishment of  the  trespass:'*  Bac  Abr.,  Arbitration  (C). 

Officers  of  Corporations,  Municipal  and  Privats. — A  corporation 
having  the  capacity  to  contract  and  to  sue  and  be  sued,  has  of  course  the 
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power  to  Bnbmit  a  claim  in  its  favor  or  against  it  to  the  determination  of 
arbitrators,  which  power  may  be  exercised  in  its  behalf  by  the  officer  or 
board  in  whom  its  general  corporate  authority  is  lodged:  See  Morse  on  Arb., 
6  ei  seq.  A  municipal  corporation,  therefore,  unless  restricted  by  its  charter, 
has  the  power  to  submit  to  arbitration  a  corporate  debt  or  demand,  and  the 
common  council,  as  being  the  chief  organ  of  the  corporation,  may  bind  it  by 
such  a  submission,  and  may  intrust  the  selection  of  the  arbitrators  to  the 
€ity  attorney:  Kcute  v.  Fond  du  Lae,  40  Wis.  495.  Thus,  where  the  common 
council  has  power  to  cause  the  streets  to  be  graded  at  the  expense  of  adjacent 
lot  owners,  and  to  collect  the  money  to  defray  such  expenses,  it  may  submit  a 
claim  of  this  kind  to  arbitration:  Brady  v.  Mayor  etc,  of  Brooklyn,  1  Barb. 
<M.  The  selectmen  of  a  town  having  power  to  "audit  and  adjust"  claims 
against  the  town,  have  the  incidental  power  of  referring  them  to  arbitratorsx 
Dix  v.  DufMHiBTaton^  19  Vt.  262.  So  they  have  power  to  submit  to  arbitration 
a  claim  against  the  town  for  damages  from  a  defective  highway:  Hme  v. 
Stepfiena,  33  Conn.  504.  It  is  true  that  in  Orimoold  v.  Nortii  Stoningtan,  6 
Id.  367,  it  was  decided  that  it  did  not  come  within  the  authority  of  the 
•electmen  of  a  town,  virtuU  offieU^  to  bind  the  town  by  consenting  to  the 
arbitration  of  a  demand  regarding  the  settlement  of  a  pauper.  That  case, 
however,  is  criticised  and  somewhat  shaken,  though  not  expressly  overruled, 
by  Hine  v.  Stephens^  33  Id.  504,  in  which  it  was  said,  in  conmienting  upon 
Oritwold  V.  North  Stonington,  that  the  judges  who  composed  the  court  at 
that  time  were  **  emphatically  strict  constructionists."  The  power  of  agents 
of  a  town  or  other  corporation  to  bind  it  by  a  submission  to  arbitration  de- 
pends 4ipon  the  same  principles  and  is  subject  to  the  same  limitations  as  the 
authority  of  ageuts  of  private  persons.  Several  cases  relating  to  the  power 
of  agents  of  towns,  in  this  respect,  are  referred  to  under  a  previous  head 
in  this  note:  BucJdand  v.  Conway,  16  Mass.  396;  Detroit  v.  Jaekaon,  1  Doug. 
(Mich.)  106;  Schqf  v.  Bloon\field,  8  Vt.  472.  The  county  court  of  a  county 
having  power  to  enter  into  a  contract  for  the  building  of  a  court-house,  and 
having  capacity  to  sue  and  be  su%d  with  respect  to  such  contract,  has  the 
same  authority  as  any  other  litigant  to  refer  to  arbitrators  a  claim  growing 
out  of  such  contract:  Remington  v.  Harriaon  County  Court,  12  Bush,  148. 

The  power  of  particular  officers  of  a  private  corporation  to  bind  it  by  a 
submission  to  arbitration,  depends  of  course  upon  their  authority  genendly 
to  contract  in  its  behalf.  They  are  in  effect  agents  whose  powers  are  regu- 
lated by  the  charter,  by-laws,  or  votes  of  the  corporation.  A  few  cases  will 
serve  to  show  the  principles  upon  which  their  authority  to  consent  to  an 
arbitration  depends.  The  president  and  directors  of  a  canal  company  having 
authority  by  its  charter  to  "  agree  with  the  proprietor  of  land,  for  the  pur- 
chase, or  for  the  use  and  occupation  of  the  land  for  temporary  purposes,"  may 
submit  to  arbitration  a  controversy  arising  out  of  such  a  matter:  Alexandria 
Canal  Co  v.  Stoann,  5  How.  (U.  S.)  83.  Where  a  committee  of  proprietors 
of  such  a  corporation  are  authorized  "  to  settle  in  behalf  of  said  proprietors, 
with  claimants  for  damages  or  loss  of  land  by  reference  or  otherwise,"  a  sub- 
mission of  a  dispute  of  that  character  entered  into  by  them,  representing 
themselves  to  be  *'duly  authorized"  will  be  upheld  on  error,  where  tlieir 
authority  was  not  contested  at  the  hearing:  Proprietors  of  Fnj^urg  Canal  v. 
Frye,  5  Greenl.  38.  Indeed,  although  it  is  not  expressly  decided  in  that 
case,  there  would  seem  to  be  little  question  of  the  power  of  a  committee,  so 
authorized,  to  submit  to  arbitration.  The  president  of  a  railroad  corporation 
authorized  by  vote  to  receive  '  *  at  a  valuation"  a  building  contracted  to  be 
erected  for  the  corporation,  may  submit  the  question  of  value  to  arbitration. 
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this  being  necessarily  implied  in  the  words  conferring  the  authority:  MempkU 
tic  R.  R.  Co.  V.  Scruggst  50  Miss.  284.  Of  coarse,  where  the  officers  of  a 
railway  corporation  intmsted  with  the  power  of  porchasing  land  for  its  Una 
hare  been  in  the  habit  of  sabmittiDg  the  price  to  arbitration  and  the  award* 
have  nnif  onnly  been  paid  without  question,  an  authority  to  submit  to  ar- 
bitration in  future  cases  of  the  same  sort  may  well  be  presumed:  Wood  ▼. 
Auburn  etc,  R.  R,  Co.,  8  N.  Y.  160.  So,  as  in  the  case  of  other  agents  gen* 
eraUy,  a  submission  entered  into  by  the  officers  of  a  corporation,  without  ex* 
press  authority,  may  be  ratified  by  the  acquiescence  of  the  corporaticin  and 
its  active  participation  in  the  proceedings  before  the  arbitrators:  /joact  v. 
Beth  Hamedash  Society,  1  Hilt.  469. 

Public  Offioebs  Genbballt. — In  United  States  v.  Ames,  1  Wood.  &  M. 
76,  it  is  held  that  no  officer  of  the  United  States  can  bind  the  government  by 
a  submission  to  arbitration  in  its  behalf  without  the  authority  of  a  special 
act  of  congress.  The  submission  there  was  made  by  the  United  Statea 
district  attorney  under  authority  from  the  solicitor-general  or  the  war  depart- 
ment, by  a  parol  agreement  out  of  court.  The  ground  upon  which  the  de- 
cision was  put  was  that  the  whole  xudicial  power  under  the  constitution  waa 
vested  in  the  supreme  court  and  in  such  inferior  courts  as  congress  might  es- 
tablish, and  that  no  officer  of  the  government  could  confer  judicial  poweia 
upon  any  other  tribunal.  This  ground  seems  to  us  hardly  tenable,  although 
the  decision  itself  was  probably  sound.  The  reason  given  would  appear  to 
exclude  arbitration  altogether  as  a  means  of  adjusting  disputes  within  the 
jurisdiction  of  the  judicial  power  of  the  United  States;  for  if  no  United 
States  officer  can  vest  judicial  functions  in  any  other  tribunal  than  thoae  ap- 
pointed by  law,  bow  can  any  private  individual  do  so?  It  is  clear  that 
no  public  olUcer  can  enter  into  a  binding  submission  of  a  miitter  not  within 
bis  official  authority.  Thus,  overseers  of  the  poor  have  no  authority  to  inter* 
meddle  with  the  property  or  property  rights  of  a  pauper,  and  they  can  not 
therefore  submit  to  arbitration  a  claim  of  such  pauper  against  a  third  person 
for  compeusation  for  services  and  labor:  Furbish  v.  IlaUf  8  Me.  315. 

Executors  axo  Ad^xi3Tratob:s. — The  power  of  an  administrator  or 
executor  in  right  of  his  intestate  or  testator,  to  submit  to  arbitration  a  cUim 
for  or  against  the  estate,  with  respect  to  which  such  personal  representative 
may  sue  or  be  sued,  is  unquestionable  at  common  law:  Bao.  Abr.,  Arbitra- 
tion (C);  Russ.  on  Arb.  36-39;  Cald.  on  Arb.  32;  Wats,  on  Arb.  46;  Kydoa 
Awards,  39;  Morse  on  Arb.  19;  Jones  v.  Dtyer,  16  Ala.  221;  AlUng  v.  JAm* 
son,  2  Gomi.  691;  Lofjsdon  v.  Roberts*  Ex*rs,  3  T.  B.  Mon.  255;  Overly*s  &^r 
V.  Overl^s  Devisees,  1  Mete.  (Ey.)  117;  Kendall  y,  Batit,  35  Me.  357;  C(#a 
V.  CoUle,  4  Pick.  454;  Bean  v.  Farnam,  6  Id.  269;  Chadbourn  v.  Chadboum, 
9  Allen,  173;  Russell  v.  Lane,  1  Barb.  519;  Strodes  v.  PaUan,  1  Brock.  228. 
The  submission  of  such  a  claim  to  arbitration  was,  at  common  law,  at  tha 
peril  of  the  executor  or  administrator:  Overh/s  Ex*r  v.  Overly^s  Adm*rs,  1 
Mete.  (Ky.)  117;  for  though  the  award  was  binding  on  him  as  well  as  on  the 
creditors  of  the  estate,  Strodes  v.  Patton,  1  Brock.  228;  Wheat  ley  v.  Martin's 
Adm*r,  6  Leigh,  62;  Yarborough  v.  Leggett,  14  Tex.  677,  he  was  nevertheleBs 
liable  for  the  deficiency,  if  a  less  sum  was  awarded  on  a  claim  in  favor  of  the 
estate  than  was  recoverable  at  law:  Bean  v.  Famam,  6  Pick.  269;  Overly  s 
JErV  V.  Ovfrly^A  DeviMees,  1  Mete.  (Ky.)  117;  Yarborough  v.  Leggett,  14  Tex. 
677.  Where,  however,  the  submission  is  made  pursuant  to  an  express  statute 
authorizing  it,  such  as  commonly  exists  in  the  United  States,  the  personal 
representative  would  probably  not  be  held  to  incur  any  Lability  for  a  defi- 
ciency not  arising  from  any  fault  or  culpable  neglect  on  his  part.     See  the 
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obeervationB  of  Mr.  Morse  on  this  point  in  Morse  on  Arb.  2,  3.  It  was  ex- 
pressly decided  that  the  executor  or  administrator  acting  fairly  and  pmdently 
Incorred  no  personal  liability  in  such  a  case,  under  the  Kentucky  statute,  in 
Overly'B  Ej^t  v.  Overly*»  DenUen,  1  Meto.  (Ky.)  117.  So  under  the  Texas 
ttatnte  it  is  held  that  the  executor  or  administrator  is  not  personally  liable, 
and,  on  that  ground,  that  a  submission  by  him  without  appeal  is  void:  Yar^ 
borough  v.  Legged^  14  Tex.  677.  Even  where  an  administrator's  authority 
to  submit  to  arbitration  is  not  admitted,  a  want  of  authority  will  be  cured 
by  the  acquiescence  of  the  heirs  and  creditors  who  alone  have  any  interest  in 
opposing  it:  LaUier  v.  Hachal,  12  La.  Ann.  695.  As  an  administrator's  au- 
thority does  not  extend  to  the  realty,  except  so  far  as  may  bo  necessary  for 
purposes  of  administration,  he  can  not  make  a  valid  submission  in  a  real 
action  commenced  against  his  intestate  in  his  life-time,  before  the  heir  has 
appeared  or  been  notified:  Bridgfuim  v.  Prince^  33  Me.  174.  Formerly  a 
submission  to  arbitration  by  an  executor  was  an  admission  of  assets,  but  it 
is  not  so  now:  Konigmaeher  v.  Kimmel,  21  Am.  Deo.  374;  Morse  on  Arb.  22. 
GuABDiAirs. — ^A  submission  to  arbitration  by  the  guardian  of  an  infant  of 
a  matter  within  the  scope  of  his  authority  as  guardian,  and  concerning  which 
he  has  power  to  perform  the  award,  is  unquestionably  binding  both  on  him« 
self  and  on  his  ward  after  coming  of  age:  Strong  v,  Beroujon,  18  Ala.  168; 
Wesion  V.  Stuart,  11  Me.  326;  Goleman  v.  Turner,  14  Smed.  &  M.  (Miss.)  118; 
MeCombv,  Turner,  Id.  119;  Weeil  v.  EUia,  3Cai.  253;  Cald.  on  Arb.  24; 
Morse  on  Arb.  25.  So  a  submission  by  a  parent,  as  natural  guardian,  of  a 
claim  for  damages  for  a  trespass  upon  his  minor  child:  Beebe  v.  Traford, 
Kirby,  215.  So  a  submission  by  the  committee  of  a  lunatic  by  permission  of 
the  court  of  chancery  in  England,  but  not  otherwise:  Buss,  on  Arb.  39; 
Shelf,  on  Lun.  179,  396.  A  guardian  ad  litem,  however,  has  no  power  ex- 
cept to  defend  the  suit  in  which  he  is  appointed  under  the  direction  of  the 
court  which  appoints  him,  and  can  not  therefore  transfer  the  cause  to  another 
tribunal  by  submitting  it  to  arbitration:  Fort  v.  Battle,  13  Smed.  &  M. 
(Miss.)  133;  IlannwnCa  Heirs  v.  Wallace,  9  Humph.  129. 

Assignees  of  Bankbitpts— Trustees. — The  assignees  of  a  bankrupt  in 
EIngland  have  power  to  submit  to  arbitration  by  complying  with  the  provis- 
ons  of  the  bankrupt  laws  on  that  subject:  Wats,  on  Arb.  48;  Kyd  on  Awards, 
41;  Morse  on  Arb.  30.  A  trustee  may  enter  into  a  submission  for  his  cestui 
que  trust :  Cald.  on  Arb.  24;  Davies  v.  Ridge,  3  Esp.  101.  But  it  is  held  that  a 
judge  of  probate  suing  on  an  administration  bond,  has  no  authority  to  refer  the 
cause,  for  the  reason  that  he  "  is  a  mere  trustee  of  the  administration  bond 
for  all  the  next  of  kin  and  creditors;  and  he  can  not  submit  their  rights  to 
reference  or  arbitration.  When  a  suit  is  brought  on  the  bond  for  the  benefit 
of  the  party  indorsing  the  writ,  and  who  is  entitled  to  have  execution  for  his 
own  use,  and  the  penalty  is  declared  forfeited,  the  indorser  and  the  defend- 
ant may  submit  to  referees  to  report  the  sum  for  which  the  execution  shall 
issue  for  the  use  of  the  indorser,  who  is  a  party  to  the  submission,  in  which 
case  judgment  is  rendered  for  the  penalty  for  the  judge  in  his  official  capac- 
ity, and  execution  awarded  according  to  the  report:"  TJiomas  v.  Leach,  2 
Mass.  152.  But  though  a  reference  in  such  a  case  is  void,  the  report  of  the 
referees  may  be  good  prima  facie  evidence  of  the  amount  due  to  the  legatees 
upon  a  hearing  in  chancery  after  the  bond  is  adjudged  to  be  forfeited:  Paine 
V.  BaU,  3  Id.  235. 

Husband  mat  Bind  his  Wine  Uy  a  submission  to  arbitration  touching  her 
chattels  or  choses  in  action,  or  anything  of  which  he  may  dispose  in  right  of 
his  wife:  Kyd  on  Awards,  46;  Cald.  on  Arb.  24;  Smith  v.  Ward,  Styles,  351 1 
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Palmer  v.  DamSf  28  N.  Y.  242,  247»  per  Marvin,  J.  Bat  not  where  the  ooo- 
troversy  oonoems  her  separate  estate,  or  any  of  her  property  *'  which  the  hus- 
band by  his  own  act  can  not  alien:*'  Kyd  on  Awards,  47;  Fort  ▼.  BatUt^  13 
Smed.  &  M.  (Miss.)  133;  MUl^-  v.  Moore^  7  Serg.  &  R.  164.  A  wife  may 
join  with  her  husband  in  a  submission  to  arbitration  touching  her  property: 
Weston  v.  Stvart^  11  Me.  326.  Where  the  subnussion  oonounis  rod^,  the 
title  to  which  is  in  her,  but  such  submission  is  by  mistake  in  her  husband's 
name,  she  may  become  bound  by  an  award  thereunder  by  ratifying  the  sub- 
mission by  her  agent  before  the  award  is  made:  Smiih  ▼.  SwetMy^  35  N.  T. 
291.  In  a  case  where  it  appeared  that  a  husband  had  made  a  submission  ia 
right  of  his  wife  touching  the  distribution  of  an  estate,  and  no  objection  was 
made  in  the  court  below  to  the  submission,  but  it  was  not  shown  whea  the 
wife's  right  accrued,  or  whether  she  was  living  or  not,  or  what  interest  the 
husband  had,  the  court  refused,  in  an  action  on  the  award,  to  dedare  tiia 
submission  void:  MeOoM  v.  Twrmr^  14  Smed.  &  M.  (Miss.)  119. 
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[9  Habbehoxov*  230.] 

Vom  ov  AH  IiraoLVxiiT  Bank  Bbcbiykd  on  General  Deposit  by  another 
bank,  after  the  first  had  Biupended,  both  it  and  the  depositor  being  at  the 
time  in  ignoranoe  of  the  fact  of  snapension,  will  render  it  liable  to  the .. 
depositor  for  the  faoe  valae  of  the  notes  received.  ! 

KoTB  ov  AN  Insolvent  Bank,  or  of  an  insolvent  individual,  received  as  • 
oonsideration  of  a  contemporaneons  contract,  will  operate  as  payment  or 
satisfaction;  bat  if  received  on  a  precedent  debt,  they  wiU  not  be  a  dis 
chaige,  ki  the  absence  of  a  special  agreement.  ^ 

OuABANTOR  OF  THE  SoLYBNCT  of  the  maker  of  a  note  is  entitled  to  seasonable 
notice  of  his  insolvency,  and  wiU  be  discharged  if  it  be  not  given,  though 
he  had  knowledge  of  the  insolvency  independent  of  the  notice. 

Assumpsit.    The  opinion  states  the  case. 

Booih  and  Rogers,  for  the  plaintiff. 

Frame  and  H.  Stout,  contra. 

By  Oourt,  Blagk^  J.  The  prominent  facts  set  forth  in  the 
case  stated  are  briefly  these: 

On  Monday,  twenty-fourth  Maroh,  1834,  about  noon,  D.  Oor- 
bity  as  an  assignee  of  David  Wilson,  received  from  George  Bid- 
die,  agent  of  Ann  Ford,  one  thousand  five  hundred  and  ten 
dollars  of  the  notes  of  the  bank  of  Maryland,  and  one  hundred 
and  sixty  dollars  of  the  bank  of  Cohens,  in  Baltimore.  On  the 
same  day  he  inclosed  them  to  Presley  Spruance,  to  be  deposited 
in  the  bank  of  Smyrna  to  his  credit,  stating,  that  if  the  bank 
vronld  so  take  them,  they  should  remain  on  deposit  for  one 
year,  or  until  a  certain  suit  by  George  Houston  should  be 
ended.  On  the  same  day,  but  after  banking  hours,  Mr.  Spru- 
ance handed  the  letter  and  notes  to  the  cashier  of  the  bank,  who 
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told  Spruance  he  would  take  the  money  and  paas  it  to  Mr. 
Corbit's  credit  as  desired,  and  that  Spruance  could  write  to 
Mr.  Corbit  that  the  bank  had  received  the  money,  which 
Spruance  did  by  the  mail  of  the  next  day,  and  informed  him 
that  no  objection  had  been  made  to  the  paper.  On  the  next 
morning  (the  twenty-fifth)  the  cashier  passed  the  whole  amount 
of  the  notes,  one  thousand  sis  hundred  and  seventy  dollars,  to 
the  credit  of  Mr.  Corbit  on  the  books  of  the  bank,  in  the  usual 
way  of  deposits  as  cash.  On  the  morning  of  Monday,  the 
twenty-fourth,  the  bank  of  Maryland  stopped  payment,  and  has 
ever  since  remained  closed,  and  is  unable  to  pay  its  debts. 
Until  that  morning,  its  notes  had  been  current  in  Baltimore. 
At  the  time  of  this  deposit,  both  plaintiff  and  defendant  were 
alike  ignorant  of  the  failure  of  the  bank,  or  of  any  suspicion  of 
such  failure.  On  Wednesday,  the  twenty-sixth,  the  cashier  of 
the  bank  received  information  from  a  traveler  that  the  bank  of 
Maryland  had  failed.  On  Thursday,  the  twenty-seventh,  the 
directors  met  and  resolved  to  keep  the  notes  in  question  by 
themselves,  and  directed  him  to  inform  Mr.  Corbit  that  the 
money  which  had  been  thus  deposited  to  his  credit  was  received 
as  a  special  deposit,  and  that  the  identical  notes  were  to  them- 
selves, and  would  remain  subject  to  his  order.  On  the  after* 
noon  of  the  latter  day,  the  twenty-seventh,  this  notice  was  given 
Mr.  Corbit. 

Such  are  the  mateiial  facts  of  this  case,  and  we  are  caUed 
upon  to  say  upon  which  of  these  parties,  under  the  circum- 
stances disclosed,  does  the  law  place  the  loss  which  has  arisen 
from  the  failure  of  the  bank  of  Maryland. 

Bank  notes  constitute  a  large  and  convenient  part  of  the 
currency  of  our  country,  and,  by  common  consent,  serve  to  a 
great  extent  all  the  purposes  of  coin.  In  themselves  they  are 
not  money,  for  they  are  not  a  legal  tender;  and  yet  they  are  a 
good  tender,  unless  specially  objected  to  as  being  notes  merely 
and  not  money:  Miller  v.  Race,  1  Burr.  457;  Bank  of  United 
States  V.  Bank  of  Georgia,  10  Wheat.  333;  Handy  v.  Dobbin,  12 
Johns.  220;  Wright  v.  Reed,  3  T.  B.  554.  They  subserve  the  pup- 
poses  of  money  in  the  ordinary  business  of  life,  by  the  mutual 
consent  (express  or  implied)  of  the  parties  to  a  contract,  and 
not  by  the  binding  force  of  any  common  usage;  for  the  party 
to  whom  they  may  be  tendered  has  an  undoubted  right  to  re- 
fuse accepting  tbem  as  money. 

It  would  seem,  therefore,  that  they  do  not  in  themselvea 
possess,  under  any  circumstances,  the  abstract  legal  character 


June,  1837.]       Oorbit  v.  Bank  op  Smyrna.  637 

of  money;  nor  are  they  of  tbemselyes  the  complete  represen- 
tatives  of  the  legal  currency  of  the  country.  Bank  notes, 
however,  as  well  as  the  negotiable  notes  of  individuals,  which 
pass  by  delivery,  and  not  by  indorsement,  have  by  judicial  de- 
terminations acquired,  to  a  certain  extent  and  under  certain 
drcumstances,  a  character  as  money,  which  may  with  propriety 
be  termed  a  legal  character.  This  arises  not  from  the  intrinsic 
character  or  worth  of  the  notes,  but  from  the  circumstances 
under  which,  and  the  objects  for  which,  they  are  transferred 
and  accepted.  They  may  be  transferred  either  with  or  with* 
out  an  agreement  or  understanding.  The  agreement  may  make 
them  money  or  not  money;  but  if  there  be  no  agreement  or 
understanding  express  or  implied,  the  rules  of  law,  and  not 
any  general  usage  or  any  assumed  conventional  regulation, 
determine  when  and  in  what  cases  they  are  money  and  when 
they  are  not.  This,  according  to  our  apprehension,  depends 
on  the  effect  or  operation,  which  according  to  legal  principles, 
has  been  produced  by  the  transfer  of  the  notes.  If  they  have 
worked  payment  or  satisfaction,  actual  or  legal,  they  are  in 
such  case  considered  as  money,  and  equivalent  to  so  much  coin. 
But  if  such  effect  be  not  produced,  then  in  that  case  they  are 
not  held  as  money. 

In  deciding  the  present  case,  it  is  not  essential  that  we  should 
determine  whether  the  character  which  bank  notes  have  ob- 
tained as  money  be  one  that  is  intrinsic  or  conventional;  but 
the  question  may  properly  be  disposed  of  by  applying  to  it 
those  principles  of  law  which  have  been  settled  in  relation  to 
the  transfer  of  negotiable  notes  payable  to  bearer,  whether 
issued  by  banks,  other  corporations,  or  individuals.  It  may  be 
proper,  however,  briefly  to  advert  to  the  position  that  has  been 
urged  upon  us,  that  the  character  of  bank  notes  as  money  is 
purely  a  conventional  regulation. 

Chancellor  Walworth,  in  the  case  of  the  Ontario  Bank  v. 
LigMbody,  13  Wend.  104  [27  Am.  Dec.  179],  states  that  the  re- 
ceiving bank  notes  as  money  is  not  a  legal  but  conventional  reg- 
ulation, and  obtains  only  so  long  as  the  bank  redeems  its  notes 
in  specie;  that  while  thus  redeemed,  they  are  considered  as 
money  and  are  taken  at  the  risk  of  the  receiver;  but  that  the 
moment  it  ceases  to  redeem  its  notes,  they  cease  to  be  the  con- 
ventional representative  of  the  legal  currency  of  the  country, 
whether  the  holder  be  aware  of  the  fact  or  not;  and  if  they  are 
afterwards  passed  off  by  him,  he  must  sustain  the  loss  which 
has  already  occurred.    However  highly  we  respect  the  decisions 
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of  that  able  judge,  we  mast  hesitate  yielding  assent  to  the  posi- 
tion he  has  assumed,  if  it  is  to  be  one  of  uniyersal  application; 
if  it  is  to  be  applied  to  contracts  and  debts  of  all  classes — to 
cotemporaneous  as  well  as  pre-existing  debts.  He  has  adduced 
no  authorities  in  its  support,  and  it  seems  to  us  to  be  at  vari- 
ance with  prior  decisions  both  in  this  country  and  in  England. 
The  character  which  bank  notes,  or  any  other  negotiable  notes, 
have  as  money;  the  legal  effect  of  a  payment  in  them,  and  the 
agreement  implied  on  receiving  them;  seem  not  to  arise  from 
or  to  be  established  by  any  conventional  regulation.  The  com* 
munity  may,  for  the  facilities  of  business,  by  what  may  be 
sumed  to  be  common  consent,  or  a  conventional  regulation, 
ceive  bank  notes;  they  may  receive  them  with  an  express  agree- 
ment  or  without  any  agreement,  or  may  refuse  them  altogether, 
for  they  are  not  a  legal  tender:  and  so  may  each  member  of  the 
community.  But  if  they  be  received  without  any  agreement  or 
understanding  as  to  liability,  the  law  regulates  their  operation, 
and  settles  how  far  they  are  to  be  considered  as  money. 

Judicial  decisions,  therefore,  and  not  conventional  regula- 
tions, we  apprehend,  have  settled,  and  must  continue  to  settle 
the  point,  how  far  and  when  bank  notes  or  other  negotiable 
notes,  when  passed  away,  are  to  be  deemed  money  and  operate 
as  money.  If  they  are  passed  in  payment  of  a  precedent  debt, 
courts  of  justice  have  settled  their  character  in  such  case,  and 
their  legal  operation.  If  they  are  parted  with  in  exchange  or 
sale,  the  rules  of  law  as  to  each  of  these  being  the  same  (2 
Black  Com.  446),  their  character  and  effect  have  in  like  manner 
been  fixed  by  the  determinations  of  courts.  These  rules  do 
not  depend  on,  nor  are  they  affected  by  the  solvency  or  insol- 
vency of  the  makers  of  the  notes,  nor  are  they  based  on  any 
conventional  regulation.  When  such  notes  are  transferred  from 
hand  to  hand,  they  pass,  not  according  to  what  may  be  assumed 
to  be  a  conventional  regulation,  but  according  to  the  legal  rolee 
or  principles  which  courts  have  applied  to  such  transfers.  If 
the  community,  or  any  individual,  wishes  to  get  rid  of  the  prin- 
ciples that  courts  have  thus  fixed,  or  to  avoid  their  application, 
it  is  not  to  be  effected  by  what  may  be  considered  a  conven- 
tional regulation,  but  by  adopting  such  a  course  of  conduct, 
where  bank  notes  are  tendered  (either  refusing  them,  having  an 
agreement,  or  taking  a  guaranty),  as  will  prevent  the  applica- 
tion to  the  transaction  of  the  established  rule.  Test  the  prin- 
ciple that  by  the  conventional  regulation,  bank  notes  cease  to 
represent  the  legal  currency  of  the  country  from  the  moment 
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payment  of  them  in  specie  is  refased,  and  all  loss  thereafter  falls 
on  him  who  passes  them,  bj  the  course  of  our  banking  institu- 
tions and  the  business  transactions  of  our  country  during  the 
last  twelve  months:  none  of  the  banks  paid  their  notes  in  specie; 
no  debts  or  contracts  between  individuals  were  discharged  in 
specie;  and  yet  the  only  currency  was  bank  notes.  Is  this  con- 
Tentional  regulation  to  be  applied  to  all  transactions  during  the 
period  of  suspension  ?  Were  no  contracts  legally  fulfilled  nor 
debts  discharged?  Are  those  who  passed  bank  notes  responsi- 
ble  for  the  difference  in  value  between  them  and  specie?  This 
will  not  be  pretended.  Although  the  suspension  of  specie  pay- 
ments was  universal  on  the  part  of  the  banks,  it  was  not  during 
that  period  the  conventional  regulation  that  their  notes  did  not 
pass  as  money;  for  they  were  almost  universally  received  as 
such  by  banks  and  individuals.  It  does  not,  therefore,  follow, 
that  because  a  bank  has  suspended  specie  payments  that  her 
notes  no  longer  pass  or  operate  as  money;  nor  that  the  person 
who  may  afterwards  pass  them  bona  fide  is  necessarily  a  guar- 
antor of  their  solvency.  That  depends  upon  the  purpose  to 
which  they  are  to  be  applied,  whether  to  pay  a,  pre-existing 
debt,  or  to  fulfill  a  contract  made  at  the  time. 

In  the  case  of  Cammidge  v.  AUenby,  13  Com.  L.  201,^  Little- 
dale,  J.,  says:  "I  think  there  is  no  guaranty  implied  by  law  in 
the  party  passing  a  note,  payable  on  demand  to  bearer,  that 
the  maker  of  the  note  is  solvent  at  the  time  when  it  is  so 
passed."  Bayley,  J.,  in  the  same  case,  says,  that  if  the  notes 
(those  of  a  banker  who  had  failed  on  the  day  of  the  sale)  had  been 
delivered  at  the  time  the  corn  was  sold,  instead  of  some  hours 
after,  the  person  receiving  the  notes  would  have  been  without 
remedy,  as  the  notes  would  have  operated  as  payment. 

In  Young  v.  Adam8,  6  Mass.  182,  Judge  Sewall,  in  de- 
livering the  opinion  of  the  court,  says:  *'  The  responsibility  of 
the  bank,  when  the  bills  are  true  and  genuine,  is,  we  believe, 
at  the  risk  of  the  receiver,  except  when  paid  after  a  known 
failure,  if  the  fact  be  known  to  the  payor,  and  the  payee  may 
be  supposed  to  be  ignorant  of  the  fact.  In  Whiibeck  v.  Vanneas, 
11  Johns.  409  [6  Am.  383],  Justice  Spencer,  in  commenting 
on  the  case  of  Markle  v.  EcUfidd,  2  Id.  455  [3  Am.  Dec.  446], 
which  was  decided  while  he  was  a  member  of  the  supreme 
court,  declares  his  opinion,  that  if  a  bank  note  has  been  passed 
avraj  for  a  cotemporaneous  debt,  there  is  no  liability  on  the 

1.  OmdOgt  ▼.  AUmby,  IS  Com.  L.  176;  8. 0.,  0  Bun.  k  OrtH.  978. 
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person  passing  ifc,  althoagh  the  bank  had  at  the  time  failed*  if 
both  parties  were  equally  ignorant  of  the  fact. 

From  the  language  of  Ohief  Justice  Kent,  in  the  case  of 
Markle  t.  Haifidd,  such  would  seem  at  that  time  to  have  been 
the  inclination  of  his  mind,  for  he  says:  "  The  negotiable  note 
ol  a  third  person  and  a  bank  note  are  equally  promissory  notes 
for  the  payment  tf  money;  and  if  the  receiver  may  be  presumed 
in  the  one  case  and  not  in  the  other  to  have  taken  upon  himself 
the  risk  of  the  solvency  of  the  drawer,  there  is  no  presumption 
in  either  case,  that  he  takes  upon  himself  the  risk  of  forgery." 

If  the  rule  laid  down  by  Chancellor  Walworth  was  intended 
by  him  only  to  be  applied  to  cases  of  **  antecedent  debts,"  which 
was  the  case  before  him,  and  decided  by  him  on  that  ground, 
there  is  perhaps  no  discrepancy  between  his  opinion  and  those 
which  we  have  cited;  but  if  it  was  designed  by  him  to  go  fur- 
ther, it  is  at  variance  with  the  cases  referred  to,  and  is  not  sus- 
tained by  authority.  It  has»  however,  been  urged  with  great 
ingenuity  by  the  counsel  for  the  defendants,  that  as  to  bank 
notes  and  the  negotiable  notes  of  third  persons,  payable  on 
demand,  the  rule  of  law  is  the  same,  whether  they  be  given  in 
payment  of  a  "  precedent  debt "  or  for  goods  bought  at  the 
time  the  note  is  given  in  payment,  and  which  have  been  denom- 
inated cotemporaneous  debts.  To  this  position,  after  a  close 
examination  of  the  authorities  cited,  we  can  not  yield  assent.  A 
distinction  has  existed  in  England  for  more  than  a  century.  In 
the  latter  case,  the  notes  operate  as  payment,  and  are,  there- 
fore, held  to  be  the  same  as  money,  and  the  risk  of  the  solvenoj 
of  the  maker  of  the  note  is  upon  the  person  receiving,  for  no 
debt  strictly  is  created;  no  credit  is  given  to  the  person,  but  it  ia 
given  to  the  note  accepted;  it  is  a  sale  or  exchange.  In  the 
former  case  they  are  not  payment,  and  therefore  not  held  as 
money,  and  the  risk  is  upon  the  person  paying,  for  there  a 
personal  credit  has  been  given,  a  debt  created;  imless  in  either 
case  an  agreement  to  the  contrary,  express  or  implied,  be  estab- 
lished. If  at  the  time  of  contract  a  negotiable  bill  or  note  pay- 
able on  demand,  either  of  an  individual  or  corporation,  be 
transferred  and  received  without  indorsement,  or  any  agreement 
or  understanding  as  to  risk,  whether  in  exchange  for  goods 
sold  and  delivered,  or  for  other  bills  or  notes,  money  or  credit; 
it  is  a  sale  of  such  bill  or  note  by  the  party  delivering  it,  and  a 
pt^zrchase  of  it  with  all  risks  by  the  party  receiving  it.  It  is 
considered  in  the  same  point  of  view  as  exchanging  money  for 
money,  and  the  law  implies,  in  the  absence  of  proof  to  the 
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contraxy,  that  it  was  part  of  the  original  contract,  that  such 
note  or  bill  was  taken  in  absolute  payment:  for  if  sach  had  not 
been  the  understanding,  the  receiver  would  either  have  refused 
the  note  or  taken  some  guaranty  of  its  goodness. 

This  rule  was  first  laid  down  by  Ohief  Justice  Holt,  in  1699, 
in  the  case  of  the  Bank  of  England  v.  Newman,  It  prevailed  in 
England  through  the  last  century,  and  is  recognized  as  recently 
as  the  year  1837,  in  the  case  of  Gamidge  v.  JUenby,  to  which  we 
have  before  referred.  If  the  notes  be  given  at  the  time  the 
contract  is  made  and  executed,  the  person  taking  them  has  no 
remedy  against  the  person  from  whom  he  receives  them,  al- 
though it  may  afterwards  appear  that  they  were  at  that  time  of 
no  value.  But  if  the  notes  be  given  subsequently  to  the  con- 
tract (though  but  a  few  hours,  as  in  the  case  last  referred  to), 
in  payment  of  a  "  precedent  debt,"  the  risk  of  solvency  is  not 
on  the  person  receiving,  but  on  him  who  gave  it  in  payment. 
To  sustain  these  positions  we  refer  to  the  following  cases: 
Bank ofEnglandy.  Newman^  1  Ld. Baym.  442,  and  12  Mod.  241; 
Hariop  V.  Hoare^  3  Atk.  51;  Ward  v.  Eoam^  2  Ld.  Baym.  930; 
J^deU  V.  Glark,  1  Esp.  Oas.  447;  Emlg  v.  Lge,  15  East,  12; 
Hombhwer  v.  Proud,  2  Barn.  &  Aid.  327;  Gamidge  v.  AUenby, 
13  Com.  L.  175;  Stedman  v.  Oooch,  1  Esp.  Gas.  3;  Puckford  v. 
MaxweU,  6  T.  B.  52;  Byles  on  Bills,  91;  WhUbeck  v.  Van  Ness, 
11  Johns.  409  [6  Am.  Dec.  383]. 

In  what  we  have  said  in  relation  to  the  rule  that  has  been 
adopted  and  the  distinction  that  has  been  taken,  we  are  to  be 
understood  as  speaking  of  cases  which  are  free  from  fraud,  and 
where  the  notes  are  genuine  and  such  as  they  purport  to  be; 
for  if  they  prove  to  be  counterfeit,  or  if  there  be  misrepresenta- 
tion, concealment,  or  fraud  of  any  kind,  a  transfer  of  such 
notes,  or  genuine  notes  under  such  circumstances,  will  not  in 
either  case  be  held  to  be  payment:  Jones  v.  Byde,  5  Taunt.  488; 
S.  C,  1  Com.  L.  252;  Markle  v.  Hatfield,  2  Johns.  459  [3  Am. 
Dec.  446];  WiUson  v.  Foree,  6  Id.  110  [5  Am.  Dec.  196]. 

Our  conviction  that  the  distinction  to  which  we  have  referred 
being  at  this  time  the  settled  law  has  not  been  shaken  by  the 
cases  brought  forward  by  the  counsel  for  the  defendants.  The 
existence  of  the  rule,  and  its  propriety,  are  different  questions. 
If  we  find  it  established  we  are  bound  to  yield  to  it.  In  Ligld^ 
body  V.  The  Ontario  Bank,  11  Wend.  11,  which  was  the  case  of  a 
note  of  a  bank  that  had  failed,  being  given  in  payment  of  a 
**  precedent  debt/'  and  was  expressly  decided  by  the  court  on 
that  point,  Chief  Justice  Savage  seems  to  doubt  rather  than 
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deny  the  distinction  that  has  been  taken,  and  to  make  the  law 
as  to  cotemporaneous  debts  depend  on  the  proof  that  may  be 
made  of  what  was  the  understanding  or  agreement  of  the 
parties  at  the  time  of  the  transaction;  without,  howeTer,  de- 
termining what  is  the  rule  of  law  where  there  is  no  OTidenoe  of 
any  understanding.  The  authorities  cited  by  the  chief  justioe^ 
which  we  will  proceed  to  notice,  do  not  deny  the  distinctioD 
between  cotemporaneous  and  precedent  debts,  but  rest  on 
principles  altogether  distinct  from  this  question. 

In  Owenson  v.  Morse^  7  T.  K.  64,  and  in  Boget  v.  Merrill  and 
Clapp,  2  Oai.  117,  the  contract  had  not  been  completed;  it  re- 
mained executory;  there  had  not  been  a  delivery  either  of  the 
goods  sold  or  of  the  note  which  was  to  be  received  in  payment; 
and  under  these  circumstances  it  was  held,  that  as  the  consid- 
eration had  failed  by  the  insolvency  of  the  maker  of  the  note, 
before  the  goods  had  been  delivered  or  the  note  tendered,  the 
Tender  was  not  bound  to  deliver  the  articles  sold,  nor  to  an- 
swer in  damages  for  their  non-delivery,  upon  a  tender  of  the 
note  being  made.  Both  these  cases  depended  on  the  point  of 
delivery  and  the  right  to  stop  goods  in  traTmtu,  where  there  had 
occurred  a  failure  of  consideration  before  the  contract  had  been 
carried  into  execution. 

Puckford  V.  Maxwell^  6  T.  H.  52,  was  a  case  of  payment  to 
an  antecedent  and  not  of  a  cotemporaneous  debt ;  and  so  too, 
from  the  language  used  by  Lord  Kenyon,  would  seem  to  have 
been  the  case  of  Siedman  v.  Oooch,  1  Esp.  Cas.  3;  Marlde  v.  Hair 
field,  2  Johns  455  [3  Am.  Dec.  446],  was  the  case  of  a  coun* 
terfeit  note;  Johnson  v.  Weed,  9  Id.  310  [6  Am.  Deo.  279], 
turned  on  a  fact  which  was  controverted,  viz. :  whether  there 
was  any  agreement  or  understanding  between  the  parties,  at 
the  time  of  the  transfer,  as  to  the  note  being  indorsed  or 
taken  without  recourse.  In  Whitbeck  v.  Van  Ness,  11  Id.  409  [6 
Am.  Dec.  383],  Judge  Spencer  cites  with  approbation  the  de- 
cisions of  Chief  Justice  Holt  establishing  the  distinction  referred 
to.  He  assented  to  the  judgment  given  by  the  court  in  Marlde 
V.  Hatfield;  but  says  the  reasoning  of  the  chief  justice  went 
further  tban  he  or  his  associates  intended.  It  does  not  seem  to 
have  been  necessary  in  the  case  of  Lightbody  v.  The  Ontario  Bank, 
to  have  decided  whether  there  existed  such  a  distinction;  for 
that  was  the  case  of  a  note  that  had  been  given  in  payment  of 
an  antecedent  debt,  and  as  to  such  cases  it  had  never  been 
doubted  that  the  risk  of  solvency  rested  on  the  person  who 
transferred  the  note.     In  the  same  case,  when  taken  to  the 
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court  of  errors,  13  Wend.  101  [Ontario  Bank  y.  Lightbody,  27 
Am.  Dec.  179],  Chancellor  Walworth  confines  himself  fco  ante- 
cedent debts,  and  rales  as  to  these,  that  bauk  notes,  or  the 
notes  of  third  persons,  when  given  in  payment,  are  taken  at 
the  risk  of  the  party  paying,  unless  there  be  an  agreement  to 
the  contrary.  Senator  Van  Schaick,  who  delivered  an  opiniov 
in  the  same  case  (page  111),  coincides  with  the  view  taken  b} 
the  chancellor,  and  in  the  principles  pronounced  by  him  in  re 
lation  to  antecedent  debts. 

Chief  Justice  Savage  says,  11  Wend.  11,  he  "  apprehendi 
there  has  generally  been  some  circumstance  in  each  case  by 
which  the  court  and  jury  could  ascertain  what  was  the  agree- 
ment between  the  parties  as  to  who  should  run  the  risk  of  the 
solvency  of  the  note  transferred  in  payment  of  goods."  Now, 
if  there  be  no  such  circumstance,  what  rule  does  the  law  apply 
to  the  case  ?  For  it  is  in  such  cases  that  the  law  is  called  upon 
to  furnish  a  rule,  and  not  where  there  is  an  agreement  or  a 
circumstance  that  will  satisfy  the  court  and  jury  that  there  was 
an  agreement.  Unquestionably,  that  the  note  given  at  the 
time  in  payment  for  goods  sold  is  at  the  risk  of  the  person  re- 
ceiving; in  the  absence  of  proof  of  any  agreement,  or  of  cir- 
cumstances showing  an  agreement,  as  to  the  matter  of  risk. 

In  the  case  of  the  Ontario  Bank,  we  can  perceive  no  circum- 
stance from  which  any  agreement  as  to  who  should  bear  the 
risk  of  solvency  can  be  collected,  except  the  mere  fact  that  the 
bank  paid  out,  on  a  check  drawn  on  it,  the  note  of  a  bank  that 
had  stopped  payment :  now  this  is  not  such  a  circumstance  as 
•will  establish  an  agreement  one  way  or  the  other;  or  else  on 
the  same  principle,  in  every  case  in  which  a  note  had  been 
passed  off,  which  proved  not  to  be  of  specie  value,  a  like 
agreement  would  be  inferred,  and  the  person  passing  it  be  held 
a  guarantor  of  the  note,  because  he  passed  it:  nor  did  the 
court  decide  that  case  on  such  a  ground,  but  on  the  principle 
that  the  note  paid  out  by  the  bank  did  not  discharge  the  debt 
which  the  bank  antecedently  owed  to  Lightbody. 

Judge  Sutherland,  in  delivering  the  opinion  of  the  court  in 
Porter  v.  Talcott,  1  Cow.  359,  questions  the  propriety  of  the 
distinction,  but  not  the  fact  of  it  having  been  taken.  He  says: 
''A  distinction  is  sometimes  taken  as  to  notes  of  third  persons, 
whether  given  at  the  time  of  making  the  contract  or  for  a  pre- 
cedent debt;  but  I  apprehend,  in  neither  case  is  it  payment, 
unless  it  is  agreed  to  be  so  taken,  and  if  agreed  to  be  so  taken, 
it  is  equally  payment  in  either  case."    Unquestionably  the 
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settled  rule  of  law  as  to  reBponsibilitj  may,  iu  either  case, 
be  prevented  from  applying  to  the  transaction  by  an  agreement 
of  the  parties.  If  one  purchases  an  article  and  deliyers  in 
payment  for  it  a  note,  which  is  received  without  objection  and 
nothing  said  about  it,  can  it  be  said  that  there  has  been  any 
agreement  respecting  its  solvency,  either  express  or  implied 
between  the  parties?  Certainly  not.  There  being  then  no 
agreement,  the  law  has  to  furnish  the  rule  by  which  the  trans- 
action is  to  be  governed.  It  settles  what  is  to  be  taken  as  the 
legal  consequence,  effect,  or  implication  arising  from  the  naked 
facts.  If,  however,  an  agreement  be  established,  the  law  will 
carry  out  the  agreement,  and  not  apply  to  the  case  a  rule  reg- 
olating  cases  where  no  agreement  has  been  made. 

In  the  absence  of  evidence  of  any  agreement,  or  of  ciroum- 
stances  from  which  an  agreement  can  be  ascertained  as  to  who 
should  bear  the  risk  of  solvency,  repeated  judicial  decisions  have 
settled  it  as  a  legal  principle,  inference,  or  implication,  that 
when  the  note  of  a  corporation  or  of  a  third  person  is  given  for 
a  precedent  debt,  the  solvency  of  the  maker  rests  on  him  who 
passes  it;  because  such  debt  can  not  be  discharged  except  by 
actual  payment;  paper,  in  itself,  not  being  payment  unless  it 
produces  money  or  its  equivalent:  but  that,  when  such  note  is 
given  at  the  time  of  contract,  sale,  or  exchange,  in  good  faith, 
either  for  goods,  money,  bills,  notes,  or  credit,  the  responsibil* 
ity  of  the  solvency  of  the  note  rests  on  the  person  who  receives 
it.  In  the  latter  case,  if  there  be  no  agreement  established, 
nor  any  circumstance  indicating  an  agreement  or  understand- 
ing, is  not  the  fact  of  the  note  being  accepted  without  objee-, 
tion,  or  agreement,  or  indorsement,  pregnant  evidence  of  the 
understanding  of  the  parties,  that  the  note  was  received  in  ab- 
solute payment  and  as  so  much  money?  Does  not  the  law 
rightly  conclude  that  he  was  satisfied  and  voluntarily  assumed 
the  risk  of  solvency,  when  he  had  the  power,  which  he  declines 
exercising,  of  preventing  all  question  or  doubt  on  the  subject, 
by  refusing  the  note,  or  requiring  an  indorsement  or  guaranty 
of  it? 

The  distiuction  between  precedent  and  cotemporaneous 
debts  has  prevailed  in  England  ever  since  1699,  and  has  been 
recognized  in  the  state  of  New  York,  by  the  courts  of  that  state; 
or  why,  in  stating  the  rule  of  law  as  to  the  cases  in  which  notes 
do  not  operate  as  payment  or  so  much  money,  have  those  courts 
confined  it  to  "  notes  given  iu  payment  of  antecedent  debts," 
if  they  considered  that  it  was  also  applicable  to  notes  given  at 
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the  time  of  making  the  contract?  By  applying  it  to  one  clasff 
of  debts,  is  it  not  a  necessary  inference,  that  they  did  not  de- 
sign to  apply  it  to  the  other,  bat  recognized  a  distinction  be- 
tween them  ?  That  the  rule  has  been  so  restricted  will  appear 
from  5  Johns.  08^  11  Id.  410,'  620,-"  12  Id.  411;'  3  Johns.  Oas. 
72;*  13  Wend.  104.« 

No  case  like  the  one  before  us,  so  far  as  we  can  ascertain,  has 
eyer  been  brought  before  the  courts  of  this  state:  the  only  one 
bearing  any  analogy  to  it  is  the  case  of  Jefferson  and  Jefferson  t. 
SoUand,  decided  by  the  late  Chancellor  Kidgely,  in  Sussex 
county,  at  the  March  term,  1820.  In  that  case  the  complain* 
ants  had  sold  to  the  defendant  a  tract  of  land,  who  gave  his 
bond  for  the  purchase  money.  In  January,  1818,  Holland  paid 
one  half  the  purchase  money  in  bank  notes,  and  promised  to 
take  them  back  if  there  should  be  any  di£Bculty  in  passing  them. 
On  the  first  of  July,  1818,  about  noon,  Holland  paid  the  com* 
plainants  the  second  moiety  of  the  purchase  money  in  notes  of 
the  bank  of  Somerset  and  Worcester,  at  Snow  Hill,  to  the 
nominal  amount  of  seven  hundred  and  twenty  dollars,  in  dis- 
charge of  his  bond.  Jefferson  observed  at  the  time  of  this  pay- 
ment, that  he  supposed  it  was  good  money,  and  Holland 
answered  that  it  was.  The  notes  of  the  Snow  Hill  bank  had 
been  depreciated  since  the  tenth  of  June,  1818,  when  the  bank 
stopped  specie  payments,  but  they  circulated  at  a  discount  at 
the  place  of  this  payment  until  the  evening  of  the  first  of  July, 
1818.  The  complainants  believed  those  notes  to  be  good  at  the 
time  they  took  them,  but  finding  that  the  notes  would  not  pass, 
they  offered  to  return  them  to  the  defendant  on  the  sixth  of 
July,  and  on  the  eleventh  of  July  presented  them  at  the  bank, 
whore  payment  in  any  way  was  refused.  The  chancellor  de- 
creed in  favor  of  the  complainant,  saying:  "  The  justice  of  this 
case  is  entirely  with  the  plaintiff,  and  I  can  not  do  better  than 
to  adopt  the  opinion  of  Chief  Justice  Kent,  in  the  case  of  Markle 
Y.  Hatfield,  2  Johns.  455  [3  Am.  Dec.  446].  This,  indeed,  is 
rather  stronger  on  the  part  of  the  complainants.  It  may  be 
doubted  whether  the  defendant  had  not  knowledge  of  the  state 
of  the  Snow  Hill  notes,  at  the  time  of  the  payment:  at  any  rate 
he  assured  the  plaintiff  that  they  were  good."  That  case  varies 
essentially  from  the  one  before  us,  and  can  not  have  any  influ- 
ence or  weight  in  our  present  decision. 

1.  3b&ey  t.  Barber;  S.  C,  4  Am.  Deo.  826.  4.  Arnold  ▼.  Camp;  8.  C,  7  Am.  I>eo.  SMk 

S.  WkUbtde  T.  Vtm  Nut;  S.  C,  6  Am.  Deo.  883.     5.  Herring  t.  Sanger. 

a.  WUher^  T.  Mann,  6.  Ontario  Bank  t.  Ughtbody;  8. 0.*  27  Am.  Deg.  m 
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1.  The  notes  ia  that  case  were  given  in  discharge  of  an  ante* 
cedent  debt,  and  did  not  operate  payment. 

2.  There  were  suspicions  of  fraud  against  the  defendant; 
that  he  passed  the  notes,  knowing  their  depreciated  state. 

3.  That  he  passed  them  with  an  assurance  to  the  complain- 
ants that  they  were  good. 

We  have  not  heard  or  seen  anything  in  the  course  of  the 
argument  of  this  case,  or  in  the  authorities  produced,  which 
inclines  us  to  unsettle  a  rule  of  law  long  established  in  that 
country  from  which  our  principles  of  jurisprudence  have  been 
drawn:  and  after  considering  the  questions  presented  for  dis- 
cussion by  the  case  stated,  aud  examining  the  authorities  cited 
as  well  as  some  others,  and  weighing  the  arguments  of  the 
counsel  on  both  sides,  who  certainly  discussed  this  case  with 
great  ability,  our  conclusion  is:  that  when  a  bank  note  is  given 
bona  fide  and  received  without  objection,  in  exchange  for  goods, 
money,  notes,  or  bills;  or  on  general  deposit  by  a  bank,  and 
there  is  no  agreement  or  understanding,  express  or  implied  be- 
tween the  parties,  as  to  which  of  them  shall  stand  the  risk  of 
the  then  or  future  solvency  of  the  bank  issuing  such  note;  the 
party  thus  receiving  such  note  assumes  all  the  risk  of  its  solv* 
ency,  and  is  without  remedy  against  the  person  from  whom  he 
thus  received  it,  although  it  may  afterwards  appear  that  the 
bank  issuing  such  note,  had  at  the  time  of  the  transaction 
failed. 

It  is  not  pretended  in  this  case  that  there  was  any  express 
agreement  or  understanding  between  the  parties  that  the  sol- 
vency of  the  bank  notes  deposited,  was  to  be  at  the  risk  of  the 
plaintiff:  the  only  circumstance  relied  on  to  show  that  soch 
agreement  or  understanding  is  to  be  implied,  is  the  mere  fact» 
that  the  defendants  received  those  notes  from  the  plaintiff  aa 
cash,  and  that  on  the  morning  of  the  day  they  were  so  received, 
the  bank  of  Maryland  had  closed  its  doors,  being  then  insol- 
vent: a  circumstance  equally  unknown  to  both  the  parties  at 
the  time  of  the  deposit.  The  law  will  not  imply  such  agree* 
ment  from  the  mere  fact  of  insolvency. 

Are  there  not,  however,  some  circumstances,  some  intrinsic 
evidence,  arising  from  the  nature  and  course  of  the  transaction 
between  these  parties,  from  which  an  agreement  or  understand- 
ing directly  to  the  contrary  might  fairly  and  legitimately  be 
implied  ?  The  plaintiff  in  his  letter  to  Mr.  Spruance  inclosing 
the  notes,  and  which  was  laid  before  the  cashier,  shows  an 
anxiety  to  get  rid  of  these  notes  and  to  be  free  from  responsi* 
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bility  concerning  them.  He  had  received  them  on  that  day; 
sends  them  forthwith  to  the  bank,  and  urges  an  answer  by  the 
mail  of  the  following  day,  that  he  may  make  some  other  ar- 
rangementy  if  the  bank  of  Smyrna  should  decline  taking  them 
on  deposit.  In  his  letter  he  intimates  a  doubt  whether,  under 
ordinary  circumstances,  the  bank  would  receive  Baltimore 
notes.  Why  this  doubt,  if  the  notes  of  the  banks  iu  Baltimore 
were  above  all  doubt  or  suspicion?  Do  not  the  banks  of  this 
state  at  all  times  eagerly  lay  hold  of  the  bank  notes  of  the 
neighboring  cities  of  Philadelphia  and  Baltimore,  whose  credit 
is  not  questioned  ? 

In  order  to  obviate  this  apprehended  difficulty,  he  proposes 
to  the  bank,  that  if  it  will  receive  the  notes  transmitted  and 
credit  him  with  their  amount,  the  sum  thus  credited  may  remain 
on  deposit  for  one  year,  or  until  a  certain  suit  between  Qeorge 
Houston  and  the  assignees  of  David  Wilson  is  decided.     Why 
this  unusual  feature  in  this  deposit  ?  why  give  the  bank  the  use 
of  the  sum  deposited  for  at  least  one  year,  to  remain  undrawn 
for  a  year,  the  plaintiff  not  to  be  at  liberty  to  use  his  deposit 
for  such  a  length  of  time,  nor  to  receive  any  interest  for  it  ? 
why  give  the  bank  a  premium  of  not  less  than  six  per  cent,  for 
taking  these  notes?  why  give  the  bank  what  was  equivalent  to 
more  than  one  hundred  dollars?  for  by  loaning  or  discounting 
on  them  (had  they  proved  solvent)  for  the  period  the  credit  was 
to  remain  untouched,  a  profit  to  this  extent  could  have  been 
realized.     For  all  this  was  there  to  be  no  consideration  on  the 
part  of  the  bank  ?  was  the  plaintiff  to  be  restricted  from  touch- 
ing his  deposit  for  a  year,  and  also  to  be  held  as  guaranteeing 
the  solvency  of  the  notes?    In  making  his  proposition  not  to 
draw  the  money  for  a  year,  he  must  have  had  some  object  in 
view 9  and  the  bank  must  have  so  understood  him:  we  can  not 
suppose  that  the  mere  transmission  of  the  notes  to  Baltimore, 
and  the  receiving  cash  for  them,  could  have  been  the  object  of 
the  plaintiff,  or  the  consideration  expected  from  the  bank  for 
permitting  the  deposit  to  remain;  for  this  could  have  been  done 
by  the  plaintiff  sending  a  messenger  to  Baltimore  at  an  expense 
not  exceeding  probably  ten   dollars;  and  yet  the  bank  was 
offered  what  was  equal  to  one  hundred  dollars.    Is  it  not,  there- 
fore,  the  reasonable  and  fair  inference  from  these  facts,  that 
the  design  of  the  phiintiff  in  making  his  proposition  was  to  be 
relieved  from  all  responsibility  in  relation  to  these  notes,  and 
to  effect  this,  tendered  the  credit  on  the  deposit;  and  that  the 
defendants  must  have  so  understood  him  when  they  accepted 
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his  offer,  and  by  accepting  it  became  bound  by  that  implied 
understanding  or  agreement  ? 

In  a  case  like  that  before  us,  the  law  implies  that  the  bank 
took  the  notes  at  its  owu  risk,  no  agreement  or  understanding, 
express  or  implied,  being  established  to  the  contrary.  The 
facts  in  this  case  would  also  lead  us  to  infer  that  such  was  ih« 
understanding  of  the  parties:  but  at  all  eyents,  these  facts  do 
not  lead  us  to  the  belief  or  conclusion  that  there  was  between 
the  parties  at  the  time  the  transaction  took  place,  any  agree- 
ment or  understanding,  express  or  implied,  that  there  was  to 
be  any  responsibility  on  the  part  of  the  plaintiff  for  the  then  or 
future  solvency  of  these  notes.  There  is  not  a  single  fact  or  cir- 
cumstance in  the  case  stated  to  bring  the  mind  to  such  conclu^ 
sion;  and  the  case,  therefore,  is  to  be  governed  by  the  principle 
of  law  which  has  been  established  in  relation  to  notes  given  at 
the  time  the  contract  is  made. 

There  is  another  view  of  this  case,  on  which  it  might  be  de- 
cided on  principles  well  settled.  The  solvency  of  bank  notes 
or  the  notes  of  individuals  may,  by  agreement,  be  assumed 
either  by  the  party  paying  or  the  party  receiving  them :  admit, 
for  the  argument,  that  the  solvency  of  the  bank  notes  in  ques- 
tion was  distinctly  assumed  by  the  plaintiff.  When  the  failure 
of  the  bank  of  Maryland  became  known  to  the  defendants,  what 
was  their  incumbent  duty;  what  does  the  law  require  to  be  done 
in  like  cases  by  the  person  receiving  such  notes,  to  enable  him 
to  resort  to  the  person  passing  the  note  ?  Why,  it  requires  the 
holder  to  give  reasonable  notice  of  the  insolvency  of  the  makei 
of  the  note,  to  the  person  from  whom  he  received  it,  or  thai 
person  will  be  discharged  in  law  from  the  responsibility  he  as- 
sumed: TindaU  v.  Broum,  1  T.  B.  167;  Camidge  v.  AUenby,  18 
Com.  L.  175;  1  Wash.  C.  0.  156;*  Byles  on  Bills,  163. 

It  has  been  thought  in  some  cases,  that  the  notice  should  go 
further  and  apprise  the  party  that  the  holder  looks  to  him  for 
payment  of  the  note.  We  doubt  if  this  be  essential,  as  it  might 
be  properly  inferred  from  the  notice:  See  Bank  of  U.  S,  ▼• 
CamecU,  2  Pet.  653.  Knowledge  is  not  notice.  Legal  notice 
is  required.  To  be  legal  it  must  be  given  by  a  party  to  the  lU'- 
strument  or  his  agent,  or  by  one  through  or  to  whose  hands  it 
has  passed:  Stewart  y.  Kennetl,  2  Camp.  177;  Byles  on  Bills,  163; 
Mc  parte  Barclay,  7  Yes.  697;  Chit,  on  Bills,  226,  226;  ImdaU 
V.  Brown,  1  T.  R.  167;  3  Kent  Com.  93,  104,  108,  110.  There 
must  be  positive  proof  of  the  fact  of  notice,  not  probable  evi* 

1.  Sob^rtt  T.  GaUoffker. 
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dence.  The  anus  probandi  lies  on  the  party  holding  the  note; 
he  must  show  that  notice  was  giyen  and  in  due  time:  Lawson 
▼.  Sherwood^  1  Stark.  Oas.  314.  The  plaintiff  in  this  case  may 
have  acquired  a  knowledge  of  the  failure  of  the  bank  of  Mary- 
land as  early  as  the  officers  of  the  Smyrna  bank,  and  in  the 
same  way;  but  such  knowledge  or  any  other  knowledge  of  this 
fact,  unless  communicated  by  the  bank  or  its  agents,  is  not 
enough.  The  law  requires  that  notice  of  the  fact  of  insolvency 
be  given  by  the  holder,  in  order  that  the  person  from  whom  the 
note  was  received,  and  who  was  the  guarantor  of  its  solvency, 
may  be  apprised  that  the  holder  stands  on  his  legal  rights,  and 
looks  to  him  for  payment. 

It  does  not  appear  from  anything  in  the  case  stated,  that 
notice  of  the  insolvency  of  the  bank  of  Maryland  was  ever 
given  to  the  plaintiff  by  the  defendants.  The  only  notice 
stated  to  have  been  given  was  that  contained  in  the  letter  of 
the  cashier  of  the  twenty-seventh  of  March,  which  merely  ap- 
prised the  plaintiff  that  the  money  passed  to  his  credit  on  the 
twenty-fifth  of  March,  **  is  received  as  a  special  deposit,"  and 
that  the  notes  would  be  kept  by  themselves  subject  to  his 
order.  This  is  no  notice  of  the  "insolvency  **  or  stoppage  of  the 
bank  of  Maryland,  but  merely  notice  that  the  bank  had  arbi- 
trarily done  what  the  plaintiff  knew  they  bad  no  right  to  do, 
and  might  well  disregard  as  not  being  an  act  that  could  affect 
his  rights.  If  the  plaintiff  assumed  the  responsibility  of  the 
solvency  of  these  notes,  the  bank  had  the  right  in  the  event  of 
the  failure  of  the  bank  of  Maryland,  to  call  on  him  to  make 
good  their  loss.  This  was  their  legal  right  and  all  their  right, 
and  was  to  be  enforced  according  to  the  rules  the  law  has  pre- 
scribed; one  of  which  imperatively  demands  that  notice  of  the 
insolvency  be  given  or  else  the  liability  is  discharged.  It  did 
not  necessarily  follow,  because  the  bank  had  changed  the  de- 
posit from  a  general  to  a  special  one,  that  it  was  done  in  con* 
sequence  of  the  bank  of  Maryland  or  the  bank  of  Messrs. 
Cohens  having  failed.  No  such  reason  nor  intimation  of  such 
fact  is  given  in  the  letter  addressed  by  the  cashier  to  the  plaint- 
iff; nay,  the  latter  bank  had  not  failed,  nor  has  it  since  failed. 
The  plaintiff  might  have  inferred  from  the  notice,  that  the 
banks  whose  notes  he  had  deposited,  had  stopped  payment; 
but  it  would  have  been  only  an  inference,  and  a  wrong  one  too 
as  to  one  of  those  banks,  that  of  Cohens.  Direct  and  explicit 
notice  of  the  failure  or  insolvency  of  the  bank  of  Maryland 
should  have  been  given  on  the  part  of  the  defendants  to  th« 
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plaiatiff  to  fix  his  liability  for  the  insolvencj  of  its  notes  which 
he  had  deposited,  even  if  he  had  assumed  their  solYency,  and 
this  not  having  been  given  by  the  bank,  it  has  been  guilty  of 
such  laches  as,  according  to  the  settled  principles  of  law,  dis* 
charges  the  plaintiff  from  responsibility  for  the  solvency  of  the 
notes  in  question. 

Ooe  question  remains  to  be  disposed  of.  It  is  contended  by 
the  defendants'  counsel,  that  there  is  no  sufficient  consideration 
to  support  the  present  action,  as  the  bank  of  Maryland  had  failed 
before  the  deposit  was  made,  and  its  notes  were  then  of  no 
value. 

Whether  the  receipt  by  the  Smyrna  bank  of  these  notes,  in 
the  manner  they  were  received  and  credited,  is  a  sufficient  con- 
sideration to  maintain  this  suit,  depends  upon  the  determination 
of  the  question,  on  which  of  the  parties  did  the  responsibility  of 
the  solvency  of  these  notes  rest.  If  it  rested  upon  the  plaintiff, 
then  there  is  not  a  sufficient  consideration  for  this  action.  But  if 
it  rested  on  the  defendants,  then  there  is  a  sufficient  consideration. 
If  in  law  these  notes  are  to  be  considered  as  having  been  taken  at 
the  risk  of  the  bank,  or  if  they  are  to  be  held  as  taken  at  the  risk  of 
the  plaintiff,  and  the  defendants  by  their  laches  have  discharged 
him  from  that  responsibility,  then  there  arose  a  legal  obligation 
upon  the  bank  to  pay  the  plaintiff  the  amount  of  the  deposit. 
A  legal  obligation  to  do  a  thing  is  a  sufficient  coDsideration  for 
a  promise  to  do  it:  2  Kent  Com.  465.  The  law  having  estab- 
lished the  obligation  to  pay,  a  promise  to  make  the  payment 
would  necessarily  be  implied.  The  law  never  imposes  an 
obligation  or  legal  duty  to  do  an  act  unless  there  exists  a  soffi- 
cient  consideration  for  it.  In  our  judgment  the  risk  of  the  aolr- 
eucy  of  the  notes  of  the  bank  of  Maryland  rested,  according  to 
established  legal  principles,  upon  the  defendants;  and  those  prin 
ciples  imposed  upon  the  defendants,  as  a  consequence  of  the  de 
posit  accepted  by  them,  an  obligation  or  legal  duty  to  pay  th« 
plaintiff  the  amount  of  the  notes  thus  taken  by  them  as  cash 
and  give  to  the  plaintiff  a  legal  right  to  recover  such  amount. 
It  necessarily  follows,  therefore,  that  there  exists  a  sufficient 
consideration  for  such  recovery;  for  otherwise  the  duty  or 
obligation  to  make  such  payment  would  not  have  been  created 
by  law. 

The  deposit  of  a  check  to  the  credit  of  a  person  was  held  in 
the  case  of  Bolton  v.  Richard^  6  T.  B.  139,  to  be  equivalent  to  the 
transfer  of  so  much  money  in  the  hands  of  the  person  reoeivingf 
the  deposit  to  the  credit  of  the  person  making  the  deposit. 
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In  the  case  of  the  Bank  of  Kentucky  t.  Wistar,  2  Pet.  318^  a 
deposit  in  that  bank  of  the  notes  of  the  bank  which  were  at 
the  time  passing  in  the  country  at  one  half  of  their  nominal 
amount,  entered  generally  to  the  credit  of  the  person  for  whose 
benefit  the  deposit  was  made,  and  not  as  a  special  deposit, 
was  considered  by  the  supreme  court  of  the  United  States  as 
equivalent  to  depositing  so  much  gold  or  silver.  In  the  case 
before  us,  the  deposit  was  not  a  special  one,  but  general,  as  so 
much  cash.  We,  therefore,  adopt  the  language  used  by  Justice 
Story  in  the  suit  by  the  Bank  of  the  United  States  v.  The  Bank 
of  Georgia^  reported  in  10  Wheat.  333:  ''Considering,  then, 
the  credit  in  this  case  as  a  payment  of  the  notes,  the  question 
arises  whether  after  a  payment  the  defendants  would  be  per- 
mitted to  recover  the  money  back;  if  they  would  not,  then  they 
have  no  right  to  retain  the  money,  and  the  plaintiffs  are  entitled 
to  a  recovery  in  the  present  suit." 

With  the  views  which  we  entertain  of  the  law  applicable  to 
the  case  before  us,  the  defendants  could  not,  under  the  circum- 
stances of  it,  have  recovered  back  from  the  plaintiff  the  amount 
of  the  notes  in  question,  even  had  they  paid  the  same  in  coin 
to  the  plaintiff,  instead  of  receiving  them  as  they  did  from  him 
on  general  deposit;  and  therefore,  the  plaintiff  is  entitled  to  a 
recovery  in  the  present  suit  of  the  amount  with  which  he  was 
credited  on  the  books  of  the  bank  at  the  time  the  notes  were  de- 
posited.  In  answer  to  the  argument  which  was  urged  on  this 
point  by  the  defendants'  counsel,  and  to  support  the  view  we 
have  taken  of  it,  we  would  refer  to  the  three  cases  last  cited;  and 
also  to  that  of  Levy  v.  The  Bank  of  the  United  States^  reported 
in  1  Binn.  27,  and  in  4  Dall.  234. 

It  is,  therefore,  the  opinion  of  a  majority  of  the  court: 

1.  That  there  is  no  evidence,  direct  or  circumstantial,  dis- 
closed to  us  in  the  case  stated,  to  lead  us  to  the  conclusion  that 
there  was  between  the  parlies  to  this  cause  at  the  time  of  the 
deposit  made  by  the  plaintiff  in  the  bank  of  Smyrna,  of  the 
bank  notes  in  controversy,  any  agreement  or  understanding, 
express  or  implied,  that  the  plaintiff  was  to  be  answerable  to 
the  defendants  for  the  solvency  of  the  notes  deposited. 

2.  That  the  facts  set  forth  in  the  case  stated  are  such  as  to 
lead  to  the  belief  or  inference  that  the  defendants,  when  they 
received  those  notes,  did  so  with  the  understanding  that  they 
received  them  as  so  much  coin,  and  that  they  voluntarily  took 
opon  themselves  the  risk  of  the  solvency  of  the  notes. 

8.  That  in  the  absence  of  evidence  of  any  agreement  or  un- 
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derstanding  express  or  implied,  those  bank  notes,  according  to 
the  well-established  principles  of  law,  are  to  be  considered  as 
having  been  received  by  the  bank  of  Smyrna  as  money  at  its 
own  risk,  and  that  the  plaintiff  is  not  responsible  either  for  the 
then  or  future  solvency  of  those  notes;  they  not  having  been 
deposited  to  discharge  any  pre-existing  debt,  but  parted  with 
on  deposit  and  to  obtain  a  credit  in  the  bank  to  be  f utnrely  used 
by  the  plaintiff. 

4.  That  even  if  they  had  been  taken  by  the  bank  of  Smyrna 
at  the  express  risk  of  the  plaintiff  as  to  their  solvency,  his  lia- 
bility was  discharged  by  the  laches  of  the  bank  in  not  giving 
him  due  and  distinct  notice  of  the  insolvency  or  failure  of  the 
bank  of  Maryland. 

5.  That  the  risk  of  the  solvency  of  these  notes  being  fixed 
upon  the  defendants  by  settled  legal  principles,  a  legal  obliga- 
tion attached  to  them  to  pay  to  the  plaintiff  the  amount  credited 
to  him  on  the  books  of  the  bank  at  the  time  of  the  deposit,  and 
that  there  is  therefore  a  sufficient  consideration  to  support  the 
present  action;  and  that  judgment  should  be  entered  for  the 
plaintiff  for  the  whole  amount  deposited  by  him. 


Lay  ton,  J.,  diasented.  Keoovery  in  an  aotion  of  anomprit  for  money 
had  and  received,  he  considered  oonld  not  be  had,  where  no  claim  existed  in 
favor  of  plaintiff,  either  in  equity  oi^  in  conscience,  to  the  fnnds  in  the  hands 
of  defendant.  It  was  also  clear,  he  thought,  that  upon  principles  of  jnstioa 
and  honesty,  he  who  parted  with  value  should  receive  value,  and  that  he  who 
should  receive  value,  should  give  it  in  return.  In  this  case  no  value  had 
been  given  for  that  which  it  was  now  sought  to  recover,  and  he  oonld  see  no 
greater  reason  to  imply  a  promise  on  part  of  defendant  to  pay  plaintiff  tlio 
face  amount  of  the  bills  deposited,  than  would  exist  had  plaintiff  deposited 
forged  biUs.  He  repudiated  the  distinction  taken  between  those  cases  when 
such  notes  as  those  in  question  were  taken  in  payment  of  precedent  debl% 
and  those  where  they  were  paid  out  upon  a  cotemporaneous  oontraci^  and 
attempted  to  show  by  a  review  of  the  cases,  that  in  all  cases  where  anch  notss 
had  been  held  by  the  courts  a  good  discharge  of  the  contract  upon  which 
they  had  been  paid,  evidence  of  a  special  agreement  between  the  partial 
existed.  Judge  Layton  admitted  that  it  was  the  duty  of  the  bank  to  haw 
given  notice  to  its  depositor  of  the  insolvency  of  the  Maryland  bank,  as  sooa 
as  this  was  discovered,  but  thought  the  point  not  one  arising  here,  for  the 
failure  to  give  such  notice  did  not  appear  from  the  case  stated.  In  his  argu- 
ment, Judge  Layton  relied  mainly  upon  the  case  of  Ontario  Bank  v.  Lig^ 
body,  ^  Am.  Dec.  179. 

EfVBCT  or  Patmsnt  nr  Notss  ov  an  Insolybnt  Bank:  OniarioBamk'w» 
lAgfUhody^  27  Am.  Dec.  179  and  note  188,  and  Lowmy  ▼.  MwnnU^  Id.  tSL 
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BiRBCWPBonvB  Operation  will  not  bs  Givxn  a  Statuts  withoat  a 
dearly  oxptOMod  intentioQ  of  the  legiBlatnre. 

Vauditt  ov  a  Tax  Dked  is  governed  by  the  law  in  effect  at  the  time  of  the 
Mle,  thoogh  this  has  been  altered  before  the  ezeontion  of  the  deed,  where 
in  the  statute  working  the  change,  no  words  are  to  be  found  extending 
its  operation  to  prior  sales. 

Prbbiquisitis  to  a  Valid  Tax  Salb  must  be  strictly  proved  in  eject- 
ment upon  a  tax  deed;  unless  the  necessity  of  the  pioof  has  been  dis- 
pensed with  by  statute. 

EjBGTMBirr.     The  opinion  states  the  case. 

W.  B.  ScaJtes^  for  the  plaintiff  in  error. 

H.  Eddy  and  W.  J.  Gaiewood^  contra. 

By  Oourt,  Wilbon,  C.  J.  This  was  an  action  of  ejectment 
brought  by  Wiggins  against  Garrett,  to  recover  the  possession 
of  a  tract  of  land  which  was  sold  to  him  by  the  auditor  of  pub- 
lic accounts,  as  the  property  of  Garrett  for  the  non-payment  of 
taxes.  On  the  trial,  Wiggins  adduced  in  support  of  his  title, 
a  deed  from  the  auditor,  executed  in  the  form  prescribed  by 
law,  and  upon  this  eyidence  of  title,  submitted  his  cause.  The 
defendant's  counsel  then  moved  the  court  for  several  instruc- 
tions as  to  the  law  applicable  to  the  case,  and  the  insufficiency 
of  the  plaintifiTs  evidence  of  title;  all  of  which  the  court  re- 
fused, and  upon  motion  of  the  plaintiff's  counsel,  gave  instruc- 
tions directly  opposite  to  those  asked  for  by  the  defendant, 
follows: 


654  Gabbett  v.  Wiggins.  [Uliuois^ 

1.  That  the  statute  in  force  at  the  time  of  the  ezecation  of 
the  auditor's  deed^  and  not  that  which  was  in  force  at  the  time 
of  sale,  was  the  one  applicable  to  the  case. 

2.  That  the  auditor's  deed  is  evidence  of  the  regulariij  and 
legality  of  the  sale,  and  in  the  absence  of  proof  of  any  other 
title,  the  jury  must  find  for  the  plaintiff,  Wiggins. 

These  instructions  were  excepted  to  by  the  defendant  on  the 
trial,  and  are  now  assigned  for  error.  Some  other  errors  were 
also  assigned,  which  it  is  considered  unnecessary  to  notice.  In 
order  to  understand  the  effect  of  the  first  branch  of  the  instruc- 
tions given  by  the  court,  it  is  necessary  to  recur  to  the  order  of 
time  in  which  the  different  acts  connected  with  the  plaintiff's 
title  were  performed,  and  also  to  the  different  legislative  provis- 
ions upon  the  subject. 

The  sale  to  Wiggins  was  made  on  the  seventeenth  day  of 
January,  1829;  but  the  deed  was  not  executed  till  1831,  after 
the  revenue  law  of  1829,  which  had  repealed  that  of  1827, 
had  gone  into  operation.  This  last  statute  is  essentially  differ- 
ent from  the  preceding  one,  upon  the  same  subject,  and  it  is 
contended,  dispenses  with  proof  on  the  part  of  the  purchaser 
at  an  auditor's  sale,  of  the  prerequisites  of  the  statute.  But 
we  are  not  called  upon  in  this  case  to  give  a  construction  to 
that  statute,  as  I  am  clearly  of  opinion  that  it  is  not  applicable 
to  this  case.  Without  the  clearly- expressed  intention  of  the 
legislature,  courts  will  not  give  to  a  law  a  retrospective  opera- 
tion, even  where  they  might  do  so  without  a  violation  of  the 
paramount  law  of  the  constitution;  but  no  such  intention  can 
be  collected  from  the  law  of  1829.  Its  language  and  objects 
are  prospective.  It  relates  only  to  contracts  and  proceedings 
under  its  provisions,  and  can  not  by  a  fair  construction  be  so 
extended  as  to  interfere  with,  or  impair,  prior  contracts,  rights, 
or  obligations.  The  fact  of  the  deeds  not  having  been  exe- 
cuted till  after  the  statute  of  1829  went  into  operation,  has  no 
influence  upon  the  character  of  the  transaction. 

The  statute  under  which  the  sale  was  made,  gave  to  the  pur- 
chaser, at  his  option,  the  privilege  of  demanding  from  the 
auditor  a  deed  immediately,  or  of  taking  a  certificate  of  pur- 
chase, and  waiting  for  his  deed  till  the  expiration  of  two  years. 
In  either  case  the  form  of  the  deed  was  the  same;  either  would 
contain  the  same  reservation  in  favor  of  the  right  of  redemption, 
which  by  the  law  was  two  years,  where  the  owner  was  of 
age,  and  in  the  case  of  ai>  infant,  one  year  after  he  became  of 
age.    If  the  purchaser,  Wiggins,  had  demanded  and  received 
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his  deed  at  the  time  of  sale,  I  presume  it  would  not  be  con- 
tended that  a  subsequent  law  would  change  its  effect  and  opera- 
tion. UpoD  what  principle,  then,  can  his  situation  be  different 
from  that  of  other  individuals  who  purchased  at  the  same  time 
and  upon  the  same  terms,  but  whose  deeds  were  executed  ear- 
lier? Tbey  certainly  are  all  upon  the  same  footing.  The  au- 
ditor's sale  constituted  a  contract  between  the  state  and  the 
purchaser,  which  in  connection  with  the  then  existing  law,  de-  ' 
termined  the  rights  and  obligations  of  the  parties.  The  certifi- 
cate of  purchase  in  the  one  instance,  and  the  deed  in  the  other, 
are  but  the  evidence  of  the  contract,  and  that  must  be  construed 
with  reference  to  the  law  in  force  at  the  time  it  was  entered 
into.  A  different  rule  would  substitute  the  varying  will  of  after 
legislatures,  for  the  intention  and  stipulations  of  contracting 
parties.  The  statute  of  1827,  then,  being  the  law  applicable  to 
this  case,  its  construction  presents  the  next  point  for  consid- 
eration. It  is  a  settled  principle  of  the  common  law,  that  a 
party,  claiming  title  under  a  summary  and  extraordinary  pro- 
ceeding, must  show  that  all  the  indispensable  preliminaries  to 
a  valid  sale,  which  the  law  has  prescribed,  in  order  to  give 
notice  to  those  interested,  and  to  guard  against  fraud,  have 
been  complied  with,  or  the  conveyance  to  him  will  pass  no  title. 
The  auditor's  authority  to  make  the  sale  under  which  the  plaint- 
iff claims  title  is  one  of  this  class.  It  is  therefore  incumbent 
upon  him  to  prove  that  all  the  prerequisites  to  a  legal  exercise 
of  that  power,  have  preceded  it,  or  he  must  show  that  the  stat* 
ute  under  which  the  auditor  acted,  has  dispensed  with  the 
proof  of  those  prerequisites,  or  inferred  them  from  the  deed  of 
conveyance.  In  examining  the  law  conferring  the  authority, 
and  prescribing  the  manner  of  selling  the  land  of  non-residents, 
for  the  non-payment  of  taxes,  it  will  be  perceived  that  the  tax 
upon  land  is  required  to  be  paid  by  the  first  day  of  August  an- 
nually, and  that  the  auditor  is  required  as  soon  thereafter  as 
practicable,  to  make  out  and  publish  a  descriptive  list  of  all 
lands  upon  which  taxes  are  due,  after  which  he  is  required,  at 
the  time  and  placed  specified,  to  "  sell  all  the  lands  advertised 
as  aforesaid,  on  which  the  taxes  and  costs  shall  remain  unpaid." 
The  purchaser  at  this  sale,  shall,  at  his  option,  be  entitled  to  re- 
ceive a  certificate  of  purchase  or  a  deed,  ''which  deed  (the 
laws  says)  shall  vest  in  the  purchaser  a  perfect  title,  unless  the 
land  shall  be  redeemed  according  to  law,  or  the  former  owner 
shall  show  that  the  taxes,  for  which  it  was  sold,  had  been  paid 
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as  required  by  law,  or  that  the  land  was  not  legally  subject  to 
taxation/' 

This  act  will  not,  by  any  fair  construction,  warrant  the  opinion 
that  the  auditor,  selling  land  without  authority,  could  by  his 
conyeyance,  transfer  the  title  of  the  rightful  owner.  It  is  ad- 
mitted that  it  is  competent  for  the  law-making  power  to  change 
the  rule  of  evidence,  and  declare,  by  an  arbitraiy  rule,  that 
from  the  proof  of  certain  facts,  others  shall  be  presumed. 
This  statute  has  done  so  to  some  extent.  Under  it  seyeral 
preliminary  facts  to  a  legal  sale  by  the  auditor,  are  inferred 
from  his  conveyance,  and  the  responsibility  of  proof  shifted 
from  the  purchaser  to  the  original  owner.  But  the  publication 
of  notice  of  sale  by  the  auditor  as  required  by  law,  is  not  one 
of  those  facts  inferred  from  his  deed,  nor  is  the  proof  thereof 
thrown  upon  the  former  owner.  The  duty  of  the  auditor  to 
publish  this  notice  is  imperative;  his  authority  to  sell  is  limited 
by  the  express  words  of  the  law  to  *'  the  land  advertised  as 
aforesaid,"  and  as  the  rule  of  law  which  required  the  purchaser 
to  show  the  performance  of  this  prerequisite,  was  not  changed 
by  the  act  of  1827,  be  should  therefore  have  adduced  evidence 
to  that  effect.  Without  proof  of  this  fact,  the  auditor's  deed 
was  not  evidence  of  the  regularity  and  legality  of  the  sale,  and 
consequently  conveyed  no  title  to  the  purchaser,  Wiggins,  who 
was  the  plaintiff  below. 

The  decision  of  the  circuit  court  is  therefore  reversed  with 
costs,  the  cause  remanded  to  that  court,  with  directions  for  a 
venire  de  novo,  and  that  the  cause  be  tried  conformably  to  this 
opinion. 

Judgment  reversed. 

CSted  to  the  point  that  before  the  court  shall  conrtrne  a  statate  to  retioao^ 
the  intention  must  be  clearly  ezpTeesed:  Haieher  v.  Toledo  etc  B,  R,  Co.,  02 
ni.  480;  In  rt  Tuller,  79  Id.  107;  Knight  v.  Begole,  56  Id.  124.  Th«t  a 
party  claiming  under  a  tax  deed  must  show  a  strict  compliance  with  the  pre- 
requisites of  the  statute:  Ooewey  v.  Wrig,  18  Id.  242;  WilUama  v.  UnderhUl^ 
68  Id.  138;  Irving  v.  BroumeU,  11  Id.  411;  Oravear.  Bruen,  Id.  438;  Ed^ 
wards  v.  Helm,  4  Scam.  142.  In  AfcClure  v.  Engelhardt,  7  HI.  50,  it  was 
cited  to  the  point,  that  after  the  expiration  of  the  period  of  redemptioa,  the 
judgment  debtor  no  longer  had  any  interest  in  the  property  sold. 

PiTBCHASBK  ov  Lands  Sold  fobTaxes  must  show  a  strict  compliance  with 
the  requisites  for  an  exerdse  of  the' power:  Jackion  ▼.  Skepard,  17  Am.  Dea 
502. 

PowEB  or  Leoislatubb  to  make  tax  deed  evidence  against  the  owner:  6es 
same  case,  note. 
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BUTTEBFIELD  V.  KiNZIE. 

[1  SOAXMOH.  MS.] 

Iv  SviKO  UTOV  A  NoTB  OB  BiLL  Patablb  AT  A  Spboified  Placs,  it  isnot 
neceasary  to  either  aver  or  prove  a  demand  at  the  time  and  plaoo 
specified. 

The  opinion  states  the  case. 

J.  BuMerfield  and  J,  H.  Collins,  for  the  plaintiff  in  error. 

J,  Orant,  contra. 

By  Court,  Wilson,  0.  J.  The  only  question  presented  for 
adjudication  by  the  record  in  this  cause  is,  whether  or  not,  in 
an  action  against  the  maker  of  a  promissory  note,  or  the  ac- 
ceptor of  a  bill,  payable  at  a  specified  place,  the  plaintiff  is 
bound  to  aver  and  prove  a  demand  of  payment  at  the  time  and 
place  specified,  to  maintain  the  action.  The  negative  of  this 
proposition  is  maintained  by  the  plaintiff  in  error,  and  the 
affirmative  by  the  defendant.  Without  going  into  an  examina- 
tion of  the  numerous  decisions  bearing  upon  the  question,  or 
the  reasons  advanced  in  support  of  those  decisions,  this  court 
has  no  hesitation  in  saying,  that  the  weight  and  current  of 
authorities  fully  sustain  the  position  assumed  by  the  plaintiff: 
17  Johns.  248;»  4  Id.  183;*  11  Wheat.  ITl,-"  6  Pet.  Cond.  257; 
1  Camp.  N.  P.  423;*  2  Id.  498,-*  8  Cow.  271;'  3  Wend.  1;^  BaQ. 
on  Bills,  203;  4  Litt.  225.' 

It  is  not  a  question  of  first  impression,  but  one  which  has 
been  so  repeatedly  decided,  that  this  court  does  not  feel  itself 
called  upon  to  examine  the  reasons  upon  which  former  decisions 
have  been  maintained.  The  circuit  court  having  decided  in 
favor  of  the  defendant,  the  decision  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  oyerrule  the 
demurrer,  and  proceed  to  a  trial  of  the  cause  upon  its  merits. 

Judgment  reversed. 

LocxwooD  and  Smith,  JJ.,  absent. 


Cited  to  the  effect  that  no  demand  at  the  place  of  payment  apeoified  in  the 
note,  i3  neceaeary  to  perfect  the  canae  of  action  on  it:  Armstrtmg  v.  CeUdweil,  1 
8cam.  546;  New  Hope  Delaware  Bridge  Co,  v.  Perry ,  11  Hi  471;  HutU  v. 
Divine^  37  Id.  144;  Wood  v.  Merchantt^  Saving  etc,  Co,,  41  Id.  270;  TeaUm  ▼» 
Bemey,  62  Id.  63. 

NoTB  Mads  Payable  at  a  Pabtioulab  Plaob:  Waahmgtan  v.  Plmitnf 
Bank,  28  Am.  Dec.  333,  and  note  335; 

1.  WoUtU  V.  VcM  StmtvQCrd,  8.  NitkoUt  r,  JJoioei. 

3.  Fodm  V.  Sharp,  6.  Caldwell  y.  Ccutidif, 

9.  Bank  of  the  UaUed  Stata  v.  SmUk.  7.  naxUm  v.  BUkop,  8  Wend.  t8L 

4.  Xfon  V.  ^tmdtM.  '     8.  Bank  of  Ktniuekif  r,  Hitkt^, 
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RaSOB  V.  QuAIiLS. 

[4  Blacjkvobd,  286.] 

Plk4  that  Entry  was  bt  License  of  the  Real  Owkjsb  is  good  to 

for  breaking  a  close  and  carrying  off  the  grain. 
BiATTEB  IN  Aggravation  need  not  be  noticed  in  a  plea. 
The  General  Issue  in  Trespass  will  allow  proof  that  the  breaking  the  do— 

complained  of  was  by  license  of  the  real  owner. 
A  Pre-emptor  Planting  a  Crop  which  matures  after  his  pre-emption  rig^ 

expires,  because  of  his  failure  to  purchase  during  the  time  allowed  him 

by  law,  may  be  dispossessed  of  it  by  one  who,  after  the  expiration  of  tlM 

right,  purchases  from  the  govenmient. 

Trespass.     The  opinion  states  the  case. 
«7.  Byman,  for  the  appellant. 
O.  Holland,  contra. 

Blaoefobd,  J.  Trespass  quare  dauaum  /regit,  brooght  bj 
George  Basor  against  Nicholas  Quails.  There  are  two  ooimts 
in  the  declaration.  The  first  is  for  breaking  the  plaintiff's  cloee 
in  August,  1836,  and  taking  and  carrying  away  a  certain  quan- 
tity of  his  grain.  The  second  count  is  for  forcibly  taking  and 
carrying  away  a  certain  quantity  of  other  grain  belonging  to 
the  plaintiff. 

The  defendant  pleaded  the  general  issue.  He  also  pleaded 
in  bar  to  the  first  count  the  following  special  plea,  viz. :  thai 
the  close  in  that  count  mentioned  now  is,  and  at  the  time  when, 
etc.,  was,  the  soil  and  freehold  of  one  John  M.  Quails;  and 
that  the  defendant  on,  etc.,  by  the  license  of  the  said  John  M. 
Quails,  broke  and  entered  the  close,  and  took  and  cairiedawaj 
the  grain;  which  is  the  same  trespass,  etc.     The  special  ple^ 
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was  demurred  to,  but  the  demurrer  was  overruled.  No  formal 
judgment  was  rendered  on  the  demurrer,  and  the  parties  went 
to  trial  on  the  geoeral  issue  to  the  whole  declaration.  After 
the  evidence  was  closed,  the  court  instructed  the  jury  as  fol- 
lows: That  if  it  was  proved  that  the  plaintiff  had  a  pre-emption 
right  to  the  premises,  which  expired  in  June,  1836;  that  the 
crop  which  was  sued  for  was  put  in  during  the  existence  of  that 
right,  and  was  unripe  and  growing  when  the  right  expired;  and 
that  the  defendant,  after  the  expiration  of  this  pre-emption 
right,  bought  the  land  of  the  United  States  and  took  the  grow- 
ing crop — the  crop  belonged  to  the  defendant,  and  the  jury 
ought  to  find  in  his  favor.  A  verdict  was  found  for  the  de- 
fendant, and  there  was  a  judgment  accordingly.  The  first 
question  submitted  by  the  parties  is,  was  the  special  plea  to 
the  first  count  valid  ?  That  question  we  decide  in  the  affirma- 
tive. The  ground  of  action  contained  in  the  first  count,  is  the 
breaking  and  entering  the  plaintiff's  close.  The  taking  away 
the  grain  mentioned  in  that  count,  belongs  to  the  description 
of  the  trespass,  and  is  only  laid  by  way  of  aggravation.  It  was 
not  necessary  that  the  plea  should  notice  this  matter  of  aggra- 
vation, as  appears  by  the  following  cases:  in  trespass  for  break- 
ing and  entering  the  plaintiff's  house,  debauching  his  daughter, 
and  getting  her  with  child,  per  quod  servitiiim  amisU,  if  the 
defendant  can  justify  the  entering  of  the  house,  he  defeats  the 
action:  Bennell  v.  AUcott,  2  T.  B.  166.  So,  in  trespass  for 
breaking  and  entering  the  plaintiff's  house,  and  expelling  him 
'Uierefrom,  a  justification  of  the  breaking  and  entering  the 
house  is  a  bar  to  the  suit:  Taylor  v.  Coley  3  T.  B.  292. 

It  is  therefore  settled,  that  all  the  defendant  had  to  show  in 
answer  to  the  first  count,  was,  that  he  had  a  right  to  enter  on 
the  premises;  and  we  aiv  next  to  inquire  whether  that  right  is 
shown  by  the  plea.  It  is  decided,  that  a  person  having  the 
freehold  and  a  right  to  the  possession,  may  enter  on  the  close 
even  by  force,  without  subjecting  himself  to  an  action  of  tres- 
pass by  the  party  in  possession:  Ihunton  v.  Oostar^  7  T.  B.  427; 
Butcher  v.  Butcher,  7  Barn.  &  Cress.  399.  And  any  person,  by 
virtue  of  an  authority  from  such  owner,  may  do  the  same. 
There  is,  indeed,  a  decision  in  point  to  show,  that  proof  that 
the  freehold  was  in  a  third  person,  and  that  the  defendant 
entered  under  his  authority,  is  a  good  defense  to  a  charge  of 
breaking  the  close:  Diersly  and  Nevel'a  case,  1  Leon.  301.  This 
case  in  Leonard  is  cited  in  Qilbert's  Evidence,  p.  255,  and  is  ap- 
proved by  Justice  Lawrence  in  Argent  v.  Durrani,  8  T.  B.  405. 
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These  authorities  prove,  that  the  facts  contained  in  this  special 
plea  are  an  answer  to  the  charge  in  the  first  count  of  breaking^ 
the  plaintiff's  close;  and  they  must  consequently  be  considered 
a  sufficient  answer  to  that  count.  The  defendant  had  his  choice 
to  plead  these  facts  specially,  or  to  give  them  in  evidence  under 
the  general  issue:  1  Ohit.  PI.  538,  541. 

The  second  question  in  the  cause  is — were  the  instructions  to 
the  jury  correct?  This  question  must  also  be  decided  in  the 
affirmative.  The  act  of  congress  of  1834,  which  revives  a  pre- 
vious law  granting  pre-emption  rights  to  settlers  on  the  public 
lands,  is  the  act  under  which  the  plaintiff's  right  of  pre-emptioa 
was  claimed.  That  act  expired  by  its  own  limitation,  on  the  nine- 
teenth of  Juue,  1836;  Acts  of  Congress,  1834,  28.  The  plaintiff 
therefore  knew  when  he  planted  in  1836,  whether  the  crop  could 
ripen  or  not  before  his  pre-emption  right  must  expire;  and  his 
claim  to  the  crop  in  question  may  be  tested  by  the  rule  that  reg- 
ulates the  claim,  which  a  lessee  for  a  certain  term  of  years  has  to 
the  emblements  that  are  growing  when  his  lease  expires.  The 
law  has  always  been,  that  if  such  a  lessee  for  years,  in  the  last 
year  of  his  term,  sow  a  crop,  and  it  be  not  ripe  and  cut  before 
the  expiration  of  the  term,  the  landlord  is  entitled  to  the  crop.  It 
was  the  tenant's  own  folly,  say  the  books,  to  sow  when  he  knew 
with  certainty  that  his  lease  would  be  at  an  end  before  the  time 
of  harvest:  2  Bl.  Com.  145;  4  Kent  Oom.  109.  So,  it  may  be 
said  here  with  the  same  propriety,  that  it  was  the  plaintiff's 
folly  to  plant  the  crop  in  question,  when  he  knew  that  his  pre- 
emption right  must  expire  before  the  crop  could  be  ripe.  Ac- 
cording to  the  facts  assumed  in  the  instructions  to  the  jury,  the 
opinion  of  the  circuit  court  is  correct,  that  the  crop  mentioned 
in  the  declaration  belonged  to  the  purchaser  of  the  land. 

By  GouBT.  The  judgment  is  affirmed  with  costs.  To  be  oer- 
Ufied,  etc. 


General  Issue  in  Trespass  quare  dauaum/regit  will  not  admit  evicUnoe 
to  show  that  defendant's  act,  prima  facie  a  trespass,  was  authorized  by 
plaintiff:  Fincli  v.  AUton,  23  Id.  299.  That  under  this  plea,  eTidenoe  of  tha 
title  of  a  person  under  whom  defendant  claims,  may  be  proved,  see 


Rights  or  Prs-buftor  before  full  compliance  with  requisites  of  the  law* 
ffenry  v.  Welch,  Id.  490,  and  note  492. 
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State  v.  Mead. 

[4  BLAO0t«D,  809.] 

Waivsr  Of  TRiiLL  BY  JuRT  in  a  criminal  case,  can  only  be  upon  the  conaenl 

of  both  the  prisoner  and  the  state. 
Trial  and  Acquittal  or  a  Criminal  by  the  court  sitting  withoat  a  jury, 

is  not  available  nnder  the  plea  of  atUre/oia  aoqtut,  apon  a  second  trial  for 

the  same  offense,  where  upon  the  first  trial  the  state  had  insisted  upon  a 

jury. 

Iin)iOTifE!9T  for  larceny.    The  opinion  states  the  case. 
W.  Herod^  for  the  state. 
(7.  (7.  Nave^  contra, 

Blagkfobd,  J.  Indictment  for  larceny.  Plea,  not  guilty. 
When  the  cause  was  called  for  trial,  the  defendant  claimed  the 
right  to  have  the  cause  tried  by  the  court,  and  not  by  a  jury. 
The  prosecuting  attorney,  on  behalf  of  the  state,  objected  to 
this  claim,  and  insisted  upon  having  a  jury  impaneled  to  try 
the  issue.  The  court  overruled  the  objection  of  the  prosecuting 
attorney,  tried  the  cause  upon  its  merits  without  a  jury,  aud 
acquitted  the  defendant.  We  have  no  doubt  but  that  this  pro- 
ceeding is  unconstitutional  and  void.  The  language  of  the 
coQstitutioQ  of  the  state  is:  ''  That  in  all  criminal  cases,  except 
in  petit  misdemeanors,  etc.,  the  right  of  trial  by  juiy  shall  re- 
main inviolate:"  Art.  1,  sec.  5.  The  state  is  as  much  entitled 
to  the  benefit  of  this  constitutional  provision  as  any  individual 
can  be.  Whenever  the  right  is  claimed  by  either  party,  in  a 
case  like  the  one  before  us,  the  court  is  bound  to  grant  it.  The 
statute  authorizing  suits,  whether  civil  or  criminal,  to  be  sub- 
mitted to  the  court  without  a  jury,  can  have  no  application  to 
this  case:  Bev.  Code,  1831,  408;  because  the  state,  instead  of 
agreeing  to  a  trial  by  the  court,  objected  to  it  in  express  terms. 

The  defendant  supposes  that  because  he  has  been  acquitted, 
the  state  can  not  subject  him  to  another  trial  for  the  same  cause. 
That  would  be  true,  if  the  objection  of  the  state  were  to  a  ver- 
dict, and  the  insufficiency  of  the  evidence  were  the  ground  o/ 
the  objection:  Bex  v.  Praed,  4  Burr.  2267.  But  this  is  a 
veiy  different  case.  Here  is  no  verdict,  and  the  objection  to  the 
judgment  is,  that  there  has  been  no  legal  trial.  The  court  had 
no  authority,  under  the  circumstances,  to  determine  the  issue, 
and  the  trial  is  coram  non  judice,  and  absolutely  void.  The 
plea  of  auirefoia  acquit  is  no  bar  to  a  prosecution,  if  the  formel 
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indictment  was  insufficient:  Vaiuxi's  case,  4  Co.  44.  The  reason 
is,  because  the  defendant,  in  such  a  case,  was  not  legiHmo  mode 
acquietatus.  For  the  same  reason,  the  defendant,  in  the  pres- 
ent case,  may  be  tried  again.  Our  constitution,  it  is  true,  pro- 
vides that  no  person  shall  be  twice  put  in  jeopardy  for  the  same 
offense:  Ind.  Const.,  art.  1,  sec.  13.  But  that  provision  does 
not  apply  to  a  case  where  the  first  trial  was  a  nullity,  and  where 
the  defendant,  of  course,  was  not  put  iu  jeopardy  by  it.  There 
has  here  been  a  mistrial,  and  though  the  defendant  has  been 
acquitted,  there  must  be  another  trial  of  the  cause. 

Bj  GouBT.    The  judgment  is  reversed,  with  costs.     Cause 
remanded,  etc. 


Habnet  V.  Owen. 

[4  Bl40X1obi>,  837.] 

iAanoLBS  or  Apfbbntiosship  are  not  binding  upon  a  minor,  nnless  approved 
by  either  a  parent  or  guardian. 

ILuoissiON  BT  A  Minor  of  a  fair  and  equitable  contract  into  whioh  he  had 
entered,  will  prevent  him  from  recovering  the  value  of  the  service*  per- 
formed under  the  contract  prior  to  its  rescission.  . 

Assumpsit.     The  opinion  states  the  case. 

J,  Perry ^  for  the  plaintiff 

0.  H,  Smith,  contra, 

Dbwet,  J.  Assumpsit  for  work  and  labor.  The  cause  was 
tried  by  the  circuit  court  upon  an  agreed  case.  Judgment  for 
the  defendant.  The  facts  are  these:  The  plaintiff  and  defend- 
ant entered  into  a  contract  under  seal,  by  which  the  plaintiff 
bound  himself  as  an  apprentice  to  the  defendant,  and  agreed  to 
serve  him  until  full  age.  The  defendant  covenanted  to  board, 
clothe,  and  instruct,  etc.,  the  plaintiff,  and  at  the  end  of  his 
term  of  service  to  give  him  property  to  the  amount  of  sixty 
dollars.  At  the  time  of  making  the  contract  the  plaintiff  was, 
and  still  is,  a  minor,  without  either  parent  or  guardian;  he 
served  the  defendant  under  the  contract  eight  and  a  half  mouths, 
and  then  left  his  service  without  his  knowledge  or  consent,  and 
commenced  this  suit  for  his  labor.  The  services  rendered  by 
Lim  were  worth  fifty  dollars,  and  he  received  thirty-one  dollars  in 
necessaries  of  the  defendant,  while  he  lived  with  him.  We 
have  no  difficulty  in  deciding,  that  articles  of  apprenticeship 
entered  into  by  a  minor  are  not  biudiug  upon  him  at  common 
law;  and  it  is  equally  clear,  that  the  contract  in  this  case  is  not 
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obligatory  upon  the  plaintifif  under  the  statute  of  this  state,  for 
the  i¥ant  of  the  sanction  of  a  parent  or  guardian.  It  is  such  a 
contract  as  the  minor  had  a  right  to  disaffirm  at  his  pleasure. 
This  right  has  been  exercised  by  his  abandonment  of  the  service 
of  his  master,  and  by  commencing  this  action  for  his  work.  But 
whether,  having  thus  rescinded  the  contract,  he  is  entitled  to 
recover  for  services  rendered  under  it,  upon  an  implied  assump- 
sit, is  a  question  with  regard  to  which  the  decisions  of  courts 
have  not  been  uniform.  We  believe  the  sounder  principle,  and 
the  preponderance  of  authority  to  be,  that,  when  a  minor  enters 
into  a  contract,  apparently  to  his  advantage,  and  which  has  been 
obtained  from  him  fairly,  without  any  attempt  to  mislead  his 
judgment,  or  to  impose  upon  his  inexperience,  and  he  chooses 
to  rescind  it  after  having  received  in  part,  or  in  full,  the  consid- 
eration stipulated  by  the  contract,  he  does  not  thereby  acquire 
the  right  of  sustaining  an  action  for  what  he  may  have  advanced 
under  it,  whether  such  advance  be  in  labor,  property,  or  money; 
and  that  to  suffer  him  to  do  so,  would  be  enabling  him  to  prac- 
tice upon  others  that  fraud  and  imposition,  against  which  his 
privilege  of  infancy  was  designed  to  protect  himself — that  it 
would  be  placing  in  his  hands  "a  sword  and  not  a  shield:" 
Badger  v.  Phinney,  15  Mass.  359  [8  Am.  Deo.  105];  2  Kent  Oom. 
240,  2d  ed.;  Holmes  v.  Blogg,  8  Taunt.  508;  McCoy  v.  Eujffman, 
8  Cow.  84;  Weeks  v.  Leighton,  5  N.  H.  343;  Stone  v.  Denniaon^ 
13  Pick.  1  [23  Am.  Dec.  654]. 

The  contract  in  the  record  was  evidently  advantageous  to  the 
minor.  It  provided  for  his  necessities  whether  he  should  be 
able  to  labor  or  not,  and  guarded  his  morals  by  securing  to  him 
instruction  in  a  useful  occupation.  That  the  services  rendered 
by  him  happened  to  exceed  in  value  the  articles  with  which  he 
had  been  furnished  at  the  time  he  saw  fit  to  disaffirm  the  con- 
tract, did  not  change  its  beneficial  character.  And  there  is  no 
pretense  that  it  was  procured  by  undue  means. 

By  CouBT.  The  judgment  is  affirmed.  The  costs  to  be  paid 
by  the  prochein  ami.     To  be  certified,  etc 


(}oNTBAGT  Of  AN  Intant  once  perfonnod  becomes  binding,  if  in  its  inoep- 
tion  it  was  fair  and  reasonable  upon  both  parties;  and  the  infant  can  not 
recover  upon  a  quantum  meruit  by  showing  that  his  services  performed  under 
the  contract  were  of  (greater  value  than  his  compensation:  Stone  v.  Denniaon^ 
23  Am.  Dec.  654,  and  note  659. 


664  Oasb  v.  Winship.  [Indiana^ 

Case  v.  Winship, 

[4  Blaoziobd.  426.] 
MomoAon  of  Psbsonal  Peofsbtt  ia  entitled  to  its  inwitndimta  poBiowlon. 
Pabol  Evidehci  is  Inadmissibls  to  prove  an  nnderatMiding  betweai  tin 

parties  to  a  mortgage  of  personal  property,  that  its  poiwwdon  ahoold 

remain  with  the  mortgagor. 

Bbplbyin.    The  opinion  states  the  ease, 
t/.  Byman,  for  the  plaintiff. 
O.  HoUand^  contra. 

SuLLiYAK,  J.  This  is  an  action  of  replevin.  The  dedazatioD 
charges  the  defendant,  Oase,  with  taking  and  nnlawfollj  detail- 
ing certain  goods  and  chattels,  the  property  of  the  plaintiff. 
The  defendant  pleads  property  in  himself.  Beplication  and 
issue.  The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff,  on  which  judgment  was  rendered  by  the  court. 

It  appears  from  a  bill  of  exceptions  filed  in  the  cause,  thai 
the  defendant  below  and  one  Henry  Oase  were  indebted  to  the 
plaintiff  in  three  several  notes  of  band,  for  fifty  dollars  and 
fourteen  cents  each,  payable  in  six,  twelve,  and  eighteen  months, 
dated  the  seventh  of  September,  1836;  and  that  on  the  twenty* 
first  of  September,  the  defendant  and  H.  Case  did,  by  their  oer- 
tain  deed,  bargain  and  sell  to  the  plaintiff  below,  the  goods  and 
chattels  named  and  described  in  the  plaintiff's  declaration,  to 
have  and  to  hold  the  same  to  said  Winship,  his  heirs  and  assigns 
forever.  To  this  grant  there  was  a  condition,  setting  forth  that 
if  the  grantors,  their  executors,  etc. ,  should  well  and  truly  pay 
to  said  Winship  the  full  amount  of  the  notes,  etc.,  as  they 
should  fall  due,  then  the  conveyance  was  to  be  void.  The 
plaintiff  below  founded  his  right  to  the  possession  of  the  prop- 
erty on  the  above-named  mortgage-deed.  On  the  trial  in  the 
circuit  court,  the  defendant  offered  to  prove  by  parol  evidenoe, 
that  it  was  the  understanding  of  the  parties  at  the  time  of  the 
execution  of  said  instrument,  that  the  property  mortgaged 
should  remain  in  the  possession  of  the  defendant  until  forfeit- 
ure, but  the  court  would  not  permit  the  testimony  to  be  given; 
to  which  opinion  of  the  court,  the  defendant  excepted,  etc. 

The  plaintiff  in  error  insists:  1.  That  the  mortgagee  is  not  en- 
titled to  the  possession  of  the  property  until  after  forfeiture; 
and,  2.  That  the  circuit  court  erred  in  not  admitting  parol  tes- 
timony to  explain  the  understanding  of  the  parties  at  the 
time  of  the  execution  of  the  mortgage.     It  has  been  repeatedly 
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decided  by  the  courts,  that  if  a  man  makes  an  absolute  sale  of 
goods,  and  continues  in  possession  of  them  as  visible  owner, 
with  the  consent  of  the  buyer,  the  sale  is  prima  facie  fraudu* 
lent  as  to  creditors.  The  case  of  a  mortgage  of  goods  forms 
no  exception  to  the  general  rule. 

A  reason  why  possession  must  accompany  and  follow  the 
deed  is,  that  retaining  the  property  by  the  vendor  enables  him 
to  impose  upon  mankind  by  false  appearances.  This  reason 
applies  with  as  much  force  to  a  mortgage  of  goods  when  pos- 
session is  not  delivered,  as  it  does  to  an  absolute  sale.  In 
ByaU  V.  Bowles,  1  Yes.  sen.  348;  S.  0.,  1  Atk.  170,  it  is  held 
that  a  pawn  is  not  complete  until  delivery ;  but  that  on  a  con- 
ditional or  absolute  sale,  the  sale  is  complete  by  the  contract, 
and  the  party  is  entitled  to  a  delivery  of  the  goods  as  soon  as 
he  has  paid  the  price.  As  between  the  mortgagor  and  mort- 
gagee, a  delivery  is  perhaps  not  essential  to  tbe  validity  of  the 
mortgage,  but  this  in  no  wise  proves,  that  the  mortgagee  is  not 
entitled  to  the  possessipn  of  the  property,  if  he  demand  it.  He 
acquires  by  the  mortgage  a  special  property  in  the  goods,  and 
may  detain  them  for  his  security.  If  not  redeemed  according 
to  the  contract,  his  right  becomes  absolute.  In  2  Kent  Com., 
3d  ed.,  515  et  seq,,  the  author  sums  up  the  doctrine  on  this  sub- 
ject; and  the  conclusion  to  be  drawn  from  it  is,  that  a  vendee 
in  the  case  of  an  absolute  sale,  and  a  mortgagee  in  tbe  case  of 
a  mortgage,  are  each  entitled  to  the  immediate  possession  of  the 
property  sold  or  mortgaged. 

On  tbe  second  point  made  by  the  plaintiff  in  error,  we  con- 
ceive the  law  to  be  well  settled.  The  circuit  court  did  not  err 
in  refusing  to  admit  parol  testimony  to  explain  the  understand- 
ing of  the  parties  at  the  time  of  making  the  mortgage.  Parol 
testimony  will  not  be  admitted  to  vary  or  add  to,  extend  or 
limit,  the  terms  of  an  agreement  in  writing.  Nothing,  says 
Lord  Thurlow,  in  4  Bro.  C.  C.  519,'  can  be  added  to  a  written 
agreement,  unless  there  be  a  clear,  subsequent,  independent 
agreement  varying  tbe  former;  but  not  where  it  is  matter  pass- 
ing at  the  same  time  with  the  written  agreement.  Where  a 
written  agreement  for  the  sale  of  goods  is  silent  as  to  the  time 
of  delivery,  the  law  implies  a  contract  to  deliver  them  within  a 
reasonable  time,  and  in  such  case  evidence  is  inadmissible  of  a 
ootemporaneous  oral  contract  by  tbe  purchaser  to  take  them 
away  immediately:  Oreaves  v.  Ashlin,  3  Camp.  426.  In  Colman 
V.  Packard,  16  Mass.  39,  tbe  court  decided,  that  parol  evidence 

1.  Bick  Y.  Jackson. 
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was  not  admissible  to  prove  that,  at  the  time  of  making  the 
mortgage,  it  was  agreed  that  the  mortgagor  should  continne  in 
possession  until  he  should  fail  to  perform  the  condition  of  the 
mortgage.  Numerous  cases  might  be  cited  illustrating  and  en- 
forcing this  principle,  all  of  which  show  that  the  decision  of 
the  circuit  court  in  this  case  is  correct.  It  is  to  be  presumed 
that  the  parties  in  expressing  their  intention,  expressed  the 
whole  of  it;  and  we  can  not  permit  their  intention  to  be  changed 
by  the  operation  of  parol  testimony. 

By  CouBT.    The  judgment  is  affirmed  with  costs.    To  be 
tified,  etc. 


As  to  neoeosity  of  poeaeaslon  of  peraonal  property  I7  morlgigMb  sm  Tkrnn 
Um  V.  Davenport,  29  Am.  Deo.  368  and  note. 
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Dbcla&ations  ow  a  Judomsnt  Debtor  after  a  sale  of  property  under  execu- 
tion against  him,  that  the  title  of  the  property  at  the  time  of  the  sale 
was  not  in  him,  are  inadmissible  in  evidenoe  against  the  execution  pur- 
chaser. 

Ejectment.    The  opinion  states  the  case. 

A.  S.  White  and  B.  A.  Loohwood^  for  the  appellant. 

7.  NayloTy  contra. 

Sullivan,  J.  This  is  an  action  of  ejectment  broaght  for  the 
recovery  of  one  hundred  and  twenty  acres  of  land  lying  in  the 
county  of  Fountaiu.  Plea,  not  guilfy.  On  the  trial  in  the  cir- 
cuit court,  the  plaintiff  introduced  in  evidence  a  deed  from  the 
defendant,  Charles  L.  Moore,  to  James  Maxwell  and  John  H. 
McCormick  for  the  premises  named  in  the  plaintiff's  declaration^ 
dated  the  twentieth  of  August,  1833;  the  record  of  a  judgment 
of  the  Fountain  circuit  court  in  favor  of  one  Sawyer,  against 
said  James  Maxwell  and  John  H.  McCormick,  rendered  at  the 
March  term,  1834,  for  the  sum  of  three  hundred  and  twenty- 
five  dollars  and  fifty  cents;  the  execution  issued  on  the  judg- 
ment, and  the  levy  and  sale  of  the  land  described  in  the  decla- 
ration indorsed  thereon;  also  a  deed  for  the  land  from  the 
sheriff  of  Fountain  county  to  the  lessor  of  the  plaintiff,  James 
A.  Maxwell,  who  was  the  purchaser  at  the  sale,  duly  acknowl* 
edged  and  dated  the  twenty-fifth  of  April,  1836. 
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The  defendant  thereupon  o£fered  in  evidence  an  agreement 
in  writing  under  seal,  between  Moore  and  James  Maxwell,  for 
himself  and  said  John  H.  MeCormick,  by  the  name  and  descrip- 
tion of  James  Maxwell  &  Co.,  dated  the  eighteenth  of  March, 
1835,  for  the  purpose  of  proving,  among  other  things,  an 
acknowledgment  by  Maxwell  that  the  deed  from  Moore  to 
Maxwell  and  McCormiok  had  not  been  delivered  to  them  by 
Moore,  but  was  delivered  at  the  time  of  its  execution  to  one 
Bodley  as  an  escrow;  that  a  settlement  of  accounts  had  since 
taken  place  between  Moore  and  Maxwell  &  Oo. ;  and  that  the 
deed  was,  by  agreement  between  the  parties,  to  be  destroyed 
and  considered  of  no  e£fect.  To  the  introduction  of  that  agree- 
ment as  evidence  the  plaintiff  objected,  but  the  court  overruled 
the  objection,  and  permitted  the  agreement  to  be  read  to  the 
juiy ,  to  which  the  plaintiff  excepted. 

It  appeared  in  evidence  that  the  James  Maxwell  who  executed 
said  agreement  was  another  and  different  person  from  the  lessor 
of  the  plaintiff,  James  A.  Maxwell;  that  the  firm  of  James  Max- 
well &  Co.  was  composed  of  the  said  James  Maxwell  and  John 
H.  McOormick;  and  it  further  appeared  that  said  McOormick 
was  not  present  when  Maxwell  and  Moore  entered  into  the 
agreement,  nor  was  there  any  proof  that  McOormick  authorized 
Maxwell  to  make  it.  The  jury  on  the  foregoing  testimony  re- 
turned a  verdict  for  the  defendant,  on  which  the  court  entered 
judgment.  From  that  judgment  the  plaintiff  has  appealed  to 
this  court. 

The  instrument  of  writing,  offered  in  evidence  by  the  defend- 
ants to  prove  that  the  deed  from  Moore  to  Maxwell  and  Mc- 
Oormick had  been  delivered  to  Bodley  as  an  escrow,  was  en- 
tered into  on  the  eleventh  of  March,  1835,  about  one  year  after 
the  rendition  of  the  judgment  against  Maxwell  and  McOormick 
on  which  the  land  was  sold.  That  judgment  was  a  lien  on  the 
real  estate  of  the  defendants,  and  the  effect  of  the  declaration 
of  Maxwell,  and  it  may  be  the  design  of  it,  was  to  destroy  that 
lien.  This  we  think  he  could  not  do.  The  judgment  debtor 
can  not  defeat  the  purchaser,  nor  affect  the  rights  of  the  judg- 
ment creditor,  or  those  claiming  under  him,  by  declaring  he 
had  no  title  to  the  land  sold,  or  that  the  title  to  it  was  in  a 
third  person.  The  establishment  of  such  a  rule  would  be  to 
invite  and  encourage  fraud.  In  the  case  of  Phcenix  v.  Dey  ei  cd,, 
6  Johns.  412,  the  court  says  that  the  declarations  of  a  party  to 
a  sale  or  transfer,  going  to  destroy  and  take  away  the  vested 
rights  of  another,  can  not,  ex  posl/acto^  work  that  consequence. 
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nor  be  regarded  as  evidence  against  the  vendee  or  assignee. 
So,  it  is  decided  that  the  declarations  and  confessions  of  par^ 
ties,  to  the  prejudice  of  the  rights  of  third  persons,  are  insnffl- 
cient:  7  Oow.  760.^  Admissions  made  by  an  insolvent  debtor 
subseqaentlj  to  iDSolvencj,  are  not  admissible  against  the 
trustees  of  his  estate:  Smilh  v.  Simmes,  1  Bsp.  830.  When  a 
plaintiff  had,  previously  to  the  suit,  assigned  his  interest  in  the 
debt,  of  which  the  defendant  had  notice,  he  could  not  impair 
that  interest  by  any  confessions  subsequently  made  by  him,  to 
the  prejudice  of  his  assignee:  Frear  v.  Everison^  20  Johns.  143. 
So  in  Ihylor  et  al,  v.  Marahal,  14  Id.  204,  it  is  held,  that  after 
judgment  and  execution,  an  antecedent  sale  of  the  property 
levied  on  can  not  be  set  up  and  proved  by  the  confessions  and 
declarations  of  the  parties,  to  the  prejudice  of  the  rights  of  a 
third  person.  The  law  seems  to  be  well  settled,  that  the  ad- 
missions and  declarations  of  a  parfy,  that  tend  to  injure  or  im- 
pair the  vested  rights  of  third  persons,  will  not  be  received  to 
their  prejudice. 

By  CouBT.    The  judgment  is  reversed,  and  the  Terdiot  sel 
aside  with  costs. 

Cause  remanded,  etc. 

Dbclabations  or  a  VKin)oa.~SahBeqaeQt  to  tbe  sale  of  pngmtjp  whm  ad- 
miHible:  Perry  ▼.  SfnUh,  26  Am.  Beo.  236  and  note  238. 

1.  JBMI  w.  WmL 
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Abnold  V.  SniEiiDS. 

[5  DAX4,  18.] 

Wnn  ov  P&OHXBrnoN  is  ak  Existing  Legal  Remedy,  in  «  proper  oaie^  ia 

Craourr  Coxjkts,  in  this  Stats,  Possess  Genebal  Superintendence  orec 
all  anbordinate  oourts,  to  keep  them  within  their  prescribed  spheres,  and 
to  prevent  nsurpation. 

Wett  oj  Prohibition  does  not  Lib  to  prevent  a  court  from  deciding  errone- 
ously, or  from  enforcing  a  wrong  judgment*  in  a  case  in  which  it  lias  a 
right  to  adjudicate,  but  only  to  prevent  the  usurpation  of  judicial  power 
by  a  court  that  has  no  authority  to  decide  the  case  which  it  is  assuming 
to  determine. 

Judgment  can  never  be  Void  where  the  Court  has  Jurisdiction  over  the 
suit,  and  the  right  to  determine  whether  the  demand  on  which  it  was 
rendered  was  legal  and  enforceable  or  not. 

Judgment  or  Justice's  Court  for  a  Penalty,  in  a  sum  within  its  jurisdio- 
tion,  imposed  by  an  unconstitutional  statute,  is  not  void,  but  merely 
erroneous,  and  may  be  corrected  by  an  appeal  to  the  circuit  court;  in 
such  a  case  the  magistrate  has  a  right  to  adjudicate  and  to  decide 
whether  the  statute  under  which  such  penalty  is  claimed  is  valid  or  void. 

ClBOUiT  Court,  in  such  a  Case,  can  not  Interpose  by  writ  of  prohibition, 
but  can  relieve  the  complaining  party  by  appeal  only. 

Plea  to  the  Jurisdiction  is  Necessary  to  the  granting  of  a  prohibition  only 
in  cases  where  a  court  may  acquire  jurisdiction  by  consent*  waiver  of 
objection,  or  by  default,  and  not  in  cases  where  the  oourt  can  not  possibly 
acquire  jurisdiction. 

Wbtt  of  probibition   from  the  cironit  oonrt  of   Jeffersoii 
oonntj.    The  opinion  states  the  case. 

PirUe  and  Outhrie,  for  the  plaintiffs. 

Owdey^  for  the  defendants. 
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Bj  Court,  BoBSBTSON,  0.  J.  This  appeal  is  prosecated  for 
reversing  a  final  judgment  of  prohibition,  rendered  on  demur- 
rer to  a  declaration  filed  by  the  appellees,  as  lessees  of  a  feny 
over  the  Ohio  river,  from  Albany,  in  Indiana,  to  Portland,  in 
Kentucky,  against  the  appellants— one  of  them  as  a  justice  of 
the  peace,  the  other  as  the  grantee  of  a  ferry  from  the  former  place 
across  the  same  river;  and  founded  on  an  affidavit  suggesting 
that  one  of  the  appellants,  as  a  magistrate  of  Jefferson  oounty, 
including  Portland,  had,  at  the  instance  of  his  co-appellant, 
issued  sundry  warrants  against  the  appellees  jointly,  for  enforc- 
ing, in  each  case,  the  penalty  of  fifty  dollars,  denounced  by  a 
statute  of  this  state,  in  1836,  against  the  owners  and  lessees  of 
ferries  from  the  Indiana  shore,  for  passing  in  their  own  boats» 
or  for  transporting  in  them,  any  person  or  thing,  from  any 
point  on  the  opposite  shore  embraced  in  Jefferson  county;  and 
also,  suggesting  that  judgment  for  the  penalty  of  fifty  dollars 
had  been  rendered  in  one  of  those  cases,  and  that  all  the  other 
cases  were  still  pending;  and  therefore,  praying  for  a  writ  of 
prohibition  to  prevent  further  proceedings  on  the  judgment,  as 
well  as  on  the  warrants. 

The  circuit  court  having  rendered  judgment  on  the  declara- 
tion, for  prohibition,  according  to  the  petition,  the  only  ques- 
tions presented  for  revision  are  those  arising  on  the  demurrer; 
and  they  may  all  be  embraced  in  the  following  propositions: 

1.  Had  the  circuit  court  jurisdiction  ? 

2.  Was  the  declaration  good? 

1.  The  first  inquiry  may  be  subdivided  into  four  subordinate 
questions: 

1.  Is  an  action  in  prohibition  maintainable  here  in  any  oaaef 

2.  Is  a  circuit  court  an  appropriate  forum  for  the  main« 
tenance  of  such  a  proceeding  for  prohibiting  a  justice  of  the 
peace  from  acting  in  a  case  coram  non  judice  ? 

3.  If  a  circuit  court  may  take  cognizance  of  any  such  pro- 
ceeding— has  it  power  to  order  a  prohibition  in  a  case  whioh, 
though  not  within  the  jurisdiction  of  the  inferior  court  in  whioh 
it  may  be  pending,  would  not  have  been  within  its  own  oogni- 
sance,  either  original  or  revisory  ? 

4.  Had  the  magistrate  jurisdiction  over  the  cases  respecting 
which  the  prohibition  in  this  case  was  ordered  ? 

1.  Prohibition,  being  a  useful  and  usual  common  law  rem« 
edy,  should  be  deemed  applicable  and  proper  here,  unless  abol- 
ished by  statute  or  desuetude,  or  deemed  inconsistent  with  our 
peculiar  institutions.     It  has  not  been  abolished  by  any  posi* 
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tiye  enactments;  nor  can  we  perceive  any  reason  for  consider- 
ing it  either  obsolete  or  incongruous.  Wherefore,  we  do  not 
feel  authorized  to  decide  otherwise  than  that  it  is  still  here  an 
existing  legal  remedy  in  an  appropriate  case. 

2.  According  to  the  common  law,  superior  courts  are  entitled 
to  a  general  superintendence  over  all  subordinate  courts,  for 
the  purpose  of  keeping  them  in  their  prescribed  sphere,  and  of 
preventing  usurpation:  and  therefore,  in  England,  the  king's 
bench  and  the  common  pleas  have  a  general,  and  the  chancel- 
lor a  qualified,  authority  to  restrain,  by  prohibition,  all  other 
courts  inferior  to  them  from  exercising  any  arrogated  jurisdic- 
tion.    In  this  commonwealth,  the  circuit  courts  bear  toward 
the  county  courts  and  justices  of  the  peace  a  relation  of  superi- 
ority resembling,  in  all  essential  particulars,  that  of  the  king's 
bench  over  the  inferior  tribunals  of  England;  and  are  the  only 
courts  of  original  jurisdiction  in  which  a  common  law  suit  in 
prohibition  could  be  maintained.     If  a  proceeding  for  prohibi- 
tion  may  be  instituted  in    the    court    of  appeals  (a    point 
we  shall  not  now  discuss),  it  could  be  done  only  in  a  case  in 
which,  in  the  exercise  of  its  appellate  jurisdiction,  it  has  the 
power  of  controlling  the  inferior  court  by  a  direct  revision  of 
its  judicial  acts.     Having  no  such  power  over  justices  of  the 
peace,  this  court,  if  it  can  grant  a  prohibition  in  any  case, 
could  not  have  ordered  that  which  was  directed  by  the  circuit 
court.     And  consequently  it  seems  to  us,  that,  in  such  a  case 
as  this,  the  circuit  court  of  Jefferson  had  jurisdiction,  if  any 
court  had. 

3.  Although  it  is  sometimes  said,  that  the  object  of  a  prohi- 
bition is  to  prevent  the  usurpation,  by  an  inferior,  of  jurisdiO" 
tion  which  belongs  to  a  superior  court,  nevertheless,  it  seems, 
not  only  to  accord  with  reason  and  fitness,  but  to  be  well  settled. 
by  authority,  that  an  inferior  tribunal  may  be  prohibited  from 
acting  in  a  case  in  which  no  court  would  be  entitled  to  cogni- 
zance. The  fact  that  a  court  is  attempting  to  exercise  control 
over  a  case  in  which  it  has  no  right  to  act,  is  a  sufficien  t  ground 
for  prohibition,  whether  any  other  court  would  have  jurisdic- 
tion or  not.  Thus  in  England,  it  has  been  decided,  that  a  pro- 
hibition would  lie  to  a  suit  there  before  the  pope's  collector  pro 
lesione  fidei,  because,  although  no  other  tribunal  had  jurisdic- 
tion, still  the  pope's  legate  had  no  authority  in  England:  Bro., 
Jurisdiction,  20;  Com.  Dig.,  tit.  Prohibition,  A  2,  and  F  1, 11. 
So  likewise,  if  an  inferior  court  attempt  to  act  in  a  case  in 
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which  no  court  has  authority:  4  Mod.  151;^  Salk.  425.'  And  in 
the  abaenoe  of  authority,  it  would  seem  to  be  at  least  as  proper 
to  interfere  by  prohibition,  in  such  a  case  of  usurpation  of  power 
possessed  by  no  court,  as  in  a  case  of  encroachment  hj  an  in- 
ferior on  the  jurisdiction  delegated  to  a  superior  tribunal. 

4.  The  authority  ol  the  circuit  court  to  order  the  prohibition 
depends  altogether  on  the  assumed  fact,  that  the  justice  of  the 
peace  had  no  jurisdiction  over  the  cases  in  which  he  was  at- 
tempting to  proceed;  for  it  is  well  settled  that  a  writ  of  prohibi- 
tioQ  does  not  lie  to  preyent  a  court  from  deciding  erroneously, 
or  from  enforcing  an  erroneous  judgment  in  a  case  in  which  it 
has  a  right  to  adjudicate;  but  can  be  sustained  only  for  pre- 
venting usurpation  of  judicial  power  by  a  court  which  has  no 
authority  to  decide  the  case  in  which  it  assumes  the  right  to 
act  judicially. 

The  counsel  for  the  defendants  in  error,  conceding  the  cor- 
rectness of  the  forgoing  proposition,  and  admitting  also  (as  we 
understood  him)«  that,  if  the  legislative  enactment  which  the 
justice  was  attempting  to  enforce,  and  which  declares  that  jus- 
tices of  the  peace  shall  have  jurisdiction  to  enforce  the  penalties 
denounced  by  it,  be  constitutional,  his  jurisdiction  ia  unques- 
tionable, and  therefore  the  prohibition  was  extrajudicial — ^yei 
insists  that  the  statute  is  unconstitutional,  and  that,  therefore, 
as  it  could  confer  no  authority,  there  was  no  jurisdiction  in  any 
court  to  render  a  judgment  for  the  penalty  prescribed  for  a  vio- 
lation of  it. 

Whether  any  provision  in  the  act  of  1836  should  be  deemed 
repugnant  to  that  clause  in  the  federal  constitution  which  dele- 
gates to  the  congress  of  the  United  States  "  power  to  regulate 
commerce*' — including,  as  has  been  decided,  trade  and  naviga- 
tion "  between  the  states  " — ^might  be  an  interesting  question; 
depending  for  its  proper  answer:  1.  On  whether,  notwith- 
standing the  comprehensiveness  of  that  grant  of  power  to  the 
national  legislature,  a  state  may,  nevertheless,  exercise  a  con- 
current authority  not  conflicting  with  any  regulation  bj  con- 
gress, as  seems  to  have  been  at  least  intimated  by  the  supreme 
court  of  the  United  States;  or,  if  this  be  not  so,  2.  On  whether 
the  local  power  to  regulate  ferries,  not  being,  according  to 
judicial  construction,  surrendered  by  the  states,  would  author- 
ize a  state  to  prohibit  the  transit  of  any  person,  or  the  trans- 
portation of  any  thing,  across  any  of  its  rivers,  otherwise  than 
in  a  boat  provided  by  the  grantee  of  a  ferry,  under  its  authority. 

1.  Oart^  T.  FSrmin,  2.  AmU  v.  Rr9wm. 
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And  a  still  more  interesting  and  decisive  inquiry  might  be, 
whether  the  statute  of  1836  is  inconsistent  with  that  provision  in 
the  fundamental  compact  between  Virginia  and  Kentucky,  which 
guarantees  to  the  states  opposite  to  them,  on  the  Ohio,  a  con- 
current jurisdiction  over  that  river. 

Jurisdiction,  unqualified,  being,  as  it  is,  the  sovereign  au- 
thority to  make,  decide  on,  and  execute  laws,  a  concurrence  of 
jurisdiction,  therefore,  must  entitle  Indiana  to  as  much  power — 
legislative,  judicial,  and  executive,  as  that  possessed  by  Ken- 
tucky, over  so  much  of  the  Ohio  river  as  flows  between  them; 
and  consequently,  neither  of  them  can,  consistently  with  the 
compact,  exercise  any  authority  over  their  common  river,  so  as 
to  destroy,  or  impair,  or  obstruct  the  concurrent  rights  of  the 
other.  But  as  this  court  is  not  inclined  to  express  even  an 
intimation  respectiDg  the  constitutionality  of  a  legislative  act, 
unless  a  judicial  opinion  on  such  a  point  be  essential  to  the  de- 
cision of  the  case  before  it,  we  are  not  now  disposed  to  moot 
the  questions  just  suggested,  or  to  give  an  opinion  respecting 
them;  because,  in  our  judgment,  if  the  unconstitutionality  of 
the  act  of  1836  be  admitted,  nevertheless,  the  magistrate  below 
had  jurisdiction  to  decide  on  the  cases  brought  before  him, 
involving  the  validity  of  the  statute,  and  the  consequential 
right  to  the  sums  of  money  claimed  under  it,  by  one  of  the 
appellants. 

Each  warrant  being  of  the  nature  of  an  action  of  debt  for  a 
sum  of  money  not  exceeding  fifty  dollars,  we  can  not  perceive 
why,  if  any  court  could  have  exercised  jurisdiction,  a  justice  of 
the  peace  could  not  be  entitled  to  cognizance  under  the  statute 
of  1828,  extending  his  jurisdiction  to  demands  not  exceeding 
fifty  dollars,  arising  from  contract,  express  or  implied;  for  it 
is  well  settled,  that  the  law  implies  a  contract  to  pay  every 
penalty  which  it  prescribes,  and  that  an  action  of  debt  may  be 
maintained  to  recover  it,  unless  some  other  exclusive  remedy  be 
provided. 

When  a  warrant  for  a  debt  of  fifty  dollars  was  returned  exe- 
cuted, the  questioQ  to  be  decided,  was,  whether  the  defendants 
owed  the  plaintiff  the  amount  claimed,  or  any  sum  within  the 
jurisdiction  of  the  ofSciating  magistrate.  If  the  act  of  1836  be 
unconstitutional  and  therefore  void,  and  if  also,  the  magistrate 
would  not,  independently  of  that  statute,  have  had  jurisdiction 
to  decide  on  a  demand  for  fifty  dollars  claimed  as  a  penalty 
due  from  the  defendants  to  the  j^la^ii^tiff  in  the  warrant,  there 
could  be  no  doubt  that  he  would  have  had  no  jurisdiction;  be- 
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oaose  his  only  authority  would  have  been  a  void  statute,  which 
could  confer  no  power.  But  if,  without  the  enactment  of  1836^ 
he  had  jurisdiction  over  a  suit  for  debt,  on  a  claim  not  exceed- 
ing fifty  dollars,  the  fact  that  there  was  no  debt,  because  the 
statute  under  the  sanction  of  which  alone  it  could  exist,  was 
Toid,  could  not  either  oust  or  translate  the  jurisdiction  to  de- 
cide whether  the  debt,  as  claimed,  was  due  or  not.  If  the 
statute  be  unconstitutional,  he  ought  to  have  so  decided,  and 
consequently  he  erred  in  rendering  a  judgment  for  the  plaintiff 
in  the  warrant,  and  that  error  might  have  been  corrected  by  an 
appeal  to  the  circuit  court. 

But  if  he  had  no  jurisdiction,  his  judgment  was  not  merely 
erroneous — ^it  was  yoid,  and  a  ministerial  officer  might  have  been 
guilty  of  trespass  in  attempting  to  enforce  it  by  execution.  Is 
the  judgment  void  ?  We  think  not,  even  if  the  act  of  1836  be  a 
nullity.  A  judgment,  however  erroneous,  is  not  void  merely 
because  it  was  ordered  on  a  void  claim.  It  can  never  be  void 
when  the  court  which  rendered  it  had  jurisdiction  over  the  suit 
brought  to  obtain  it,  and  a  right  to  decide  whether  the  demand 
be  legal  and  enforceable  or  not. 

If,  instead  of  a  penalty  of  fifty  dollars,  the  statute  had  de- 
nounced one  of  &we  hundred  dollars,  and  an  action  of  debt  had 
been  brought  in  the  circuit  court  of  the  county  in  which  the 
warrant  was  issued,  could  it  have  been  said  that  thai  court  had 
no  jurisdiction  upon  the  hypothesis  that  the  statute  is  uncon* 
stitutional,  and  therefore  no  penalty  had  been  incurred? 

In  the  case  of  Tobias  Watkins,  that  question  has  been,  in 
effect,  decided  in  the  negative.  In  that  case,  it  was  contended 
by  the  counsel  of  Watkins,  that  the  indictment  under  which 
he  had  been  convicted  and  imprisoned,  did  not  charge  any 
offense  of  which  the  court  had  cognizance,  and  that,  therefore, 
the  judgment  was  void,  and  his  imprisonment  consequently 
illegal.  But  the  supreme  court  overruled  his  application  for  a 
habeas  corpus,  because,  although,  for  the  reason  just  suggested, 
the  judgment  wos  erroneous,  nevertheless,  as  the  court  which 
rendered  it  had  criminal  jurisdiction  in  similar  cases,  its  judg- 
ment was  not  void,  and  observed  as  follows:  "To  determine 
whether  the  offense  charged  in  the  indictment  be  legally  pun* 
ishable  or  not,  is  among  the  most  unquestionable  of  its  (the 
circuit  court's)  powers  and  duties.  The  decision  of  this  ques- 
tion is  the  exercise  of  jurisdiction,  whether  the  judgment  be 
for  or  against  the  prisoner.  The  judgment  is  equally  binding 
in  the  one  case  and  in  the  other;  and  must  remain  in  full  force, 
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unless  reversed  regularly  by  a  proper  superior  court  capable  6f 
reversing  it.  Had  any  offense  against  the  laws  of  the  United 
States  been  in  fact  committed,  the  circuit  court  for  the  District 
of  Columbia  could  take  cognizance  of  it.  The  question  vehether 
any  offense  was  or  was  not  committed,  that  is,  whether  the  in- 
dictment did  or  did  not  show  that  an  offense  had  been  com- 
mitted, was  a  question  which  that  court  was  competent  to 
decide:'*  3  Pet.  206.  And  in  WiUiams  ei  dL.  v.  Amroyd  etal.,7 
Oranch,  423,  it  was  decided  that  the  condemnation  of  goodp 
captured  under  the  Milan  decree  was  not  void  for  want  of  juris- 
diction in  the  French  court  of  prize  in  which  it  was  pronounced^ 
even  though  the  supreme  court  of  the  United  States  was  clearly 
of  the  opinion,  that  the  decree  of  Milan  was  a  palpable  violation 
of  the  law  of  nations^  and  therefore,  the  goods  were  not  prize, 
nor  liable  to  condemnation  as  such. 

The  principle  of  those  cases  is  applicable  to  this;  and,  when 
applied,  leads  to  the  conclusion  that  the  magistrate  having 
jurisdiction  over  the  subject-matter  (debt  on  implied  contract), 
and  the  amount  (fifty  dollars),  had  a  right  to  decide  whether  the 
penally  sued  for  was  legally  recoverable,  or,  in  other  words, 
whether  the  statute  under  which  it  was  claimed,  was  valid  or 
void;  and  that  if  the  statute  be  unconstitutional,  that  fact  does 
not  show  that  the  magistrate  had  no  jurisdiction  over  the  suit^ 
but  would  prove  only  that  his  judgment  was  erroneous. 

In  England,  a  prohibition  may  go  to  a  spiritual  court,  if  it 
decide  erroneously  respecting  the  common  or  statute  law.  Bui 
the  reason  is  only  because  such  a  court  has  no  jurisdiction,  ex- 
cept in  matters  controlled  by  the  civil  and  canon  laws. 

In  this  case,  the  magistrate  having  a  general  jurisdiction  over 
demands  excorUraciu  amounting  to  not  more  than  fifty  dollars, 
the  only  question  was,  not  whether  he  could  adjudicate  upon 
the  warrant,  but  how  he  should  decide — and  consequently,  he 
had  a  right  to  adjudicate,  and  therefore  to  decide,  whether  the 
statute,  in  virtue  of  which  the  sum  of  fifty  dollars  was  claimed, 
ivas  binding  or  void.  Had  he  decided  that  the  statute  of  1836 
is  unconstitutional,  and  that,  therefore,  the  plaintiff  in  the 
warrants  was  entitled  to  nothing,  and  should  pay  the  costs — 
might  not  the  judgment  for  costs  have  been  il^gally  enforced? 
Certainly  and  undeniably,  as  we  think,  if,  as  we  have  said,  and 
confidently  believe,  the  magistrate  had  jurisdiction  over  suits 
for  debts  not  exceeding  fifty  dollars,  founded  on  implied  con- 
tracts. But  jurisdiction  bo  to  decide  in  favor  of  one  party  nec- 
essarily implies  the  judicial  authority  to  decide  for  the  other 
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part}'.  And  the  magistrate  having  such  jurisdiction,  the  circuit 
court  had  no  right  to  interpose  by  a  writ  of  prohibition,  and 
could  relieve  the  complaining  party  by  appeal  only;  for,  as  al- 
ready suggested,  if  the  magistrate  had  jurisdiction  to  decide 
whether  the  demands  asserted  in  the  warrants  were  legal  or 
void,  the  circuit  court  had  no  power  to  prevent  his  judicial 
action  in  any  of  those  cases  by  a  writ  of  prohibition. 

2.  As  the  warrants  were  against  the  appellants  jointly,  and 
all  for  the  like  cause,  we  perceive  no  solid  objection  to  a  joint 
declaration  by  all,  to  prohibit  proceeding  in  any  and  all  of  the 
cases,  either  before  or  after  judgment;  and  there  can  be  no 
■doubt  on  the  score  of  authority,  that  the  magistrate  was  not 
improperly  joined  as  a  co-defendant. 

Nor  was  it  necessary,  in  such  a  case  as  this,  to  aver  that  a 
plea  to  the  jurisdiction  had  been  overruled;  for  if  the  magistrate 
had  no  jurisdiction,  that  fact  appeared  on  the  face  of  Uie  pro- 
ceedings; and  in  such  a  case,  there  being  nothing  extraneous 
to  plead,  a  prohibition  may  be  granted,  either  before  or  after 
judgment,  without  plea,  because  the  defendant  in  the  warrant 
could  not,  by  consent  or  waiver,  confer  jurisdiction,  if,  in  con- 
sequence of  the  alleged  unconstitutionality  of  the  statute  of 
183G,  the  magistrate  had  no  cognizance  over  the  case.  It  is 
only  when  a  court  may  acquire  jurisdiction  by  consent,  or 
waiver  of  objection,  or  by  default,  that  a  plea  to  the  jurisdiction 
is  necessary  to  the  granting  of  a  prohibition:  Jac.  Law  Diet, 
and  Com.  Dig.,  tit.  Prohibition. 

But  the  objection  to  the  declaration  chiefly  relied  on  in  the 
argument,  was  that  it  is  not  ^t  tarn.  Anciently,  a  common 
law  court  would  not  grant  a  prohibition  unless  there  had  been 
some  contempt  in  proceeding  after  the  service  of  an  original 
writ  of  prohibition  issued  out  of  chancery,  and  then,  upon  an 
<Uia8  and  plaries,  directed  to  the  party,  an  attachment  might  be 
issued  returnable  to  the  king's  bench  or  common  pleas;  upon 
which  a  declaration  might  be  filed  for  damages  for  the  con- 
tempt. And,  therefore,  as  for  every  contempt  of  the  king's 
authority,  the  action,  when  any  suit  was  brought,  must  have 
been  qui  tarn,  the  practice  of  thus  declaring  first  obtained.  But 
the  modern  pra#ice  has  been  to  dispense  with  the  original  writ 
of  prohibition,  and,  in  lieu  of  it,  to  file,  in  the  first  instance,  in 
a  common  law  court,  a  suggestion  of  facts,  with  a  prayer  for 
prohibition;  and  thereupon  obtain  a  rule  to  show  cause  why  a 
prohibition  should  not  be  issued;  upon  the  return  of  which, 
either  the  court  or  the  party  cited  may  require  a  declaration. 
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And,  in  sach  a  proceeding,  it  is  evident  that,  prior  to  the  filing 
of  the  declaration,  there  can  have  been  no  contempt  in  fact, 
for  which  damages  could  be  recovered;  and,  therefore,  in  such 
a  case,  the  suggestion  of  contempt,  and  the  qui  tarn  form  of  de- 
claring, are  mere  fictions  which  are  intraversable:  Groxicher  y. 
CoUins,  1  Saund.  136,  n.  1,  2,  3.  And  consequently,  a  failure 
to  aver  that  a  writ  of  prohibition  had  been  delivered,  is  no  cause 
of  demurrer:  Id.  n.  3,  and  Bishop  v.  JSagle^  11  Mod.  263. 

It  must  be  obvious,  therefore,  that  when,  as  in  this  case,  and 
in  cases  generally  now,  there  has  been  no  contempt,  and  the 
party  declaring  is  not  entitled  to,  and  does  not  sue  for,  dam- 
ages, the  ancient  fiction  is  not  only  unnecessary,  but  super- 
fluous. And  if  so,  the  declaration  need  not  be,  and,  in  strict 
propriety,  should  not  be,  qui  tarn.  Moreover,  it  is  admitted  to 
be  only  matter  of  form;  and  therefore,  the  omission  of  it  here, 
now,  can  not  be  fatal  on  demurrer. 

What  has  been  already  said  is  sufficient  to  show,  that  the 
judgment  should  not  be  deemed  erroneous  on  the  ground  that 
it  prohibits  proceeding  in  more  cases  than  one,  and  both  be- 
fore and  after  judgment.  There  is,  therefore,  in  the  opinion 
of  this  court,  no  other  error  in  the  record  than  the  one  result- 
ing from  the  inappropriateness  of  proceeding  by  a  writ  of  pro- 
hibition, to  prevent  that  which  the  magistrate  had  judicial  au- 
thority to  do.  If  the  plaintiffs  have  been  unjustly  harassed^ 
other  and  different  remedies  are  provided.  Because  there  was 
no  proper  cause  for  a  writ  of  prohibition,  the  judgment  must 
be  reversed. 

Wherefore,  it  is  considered  by  this  court,  that  the  judgment 
of  the  circuit  court  be  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  declaration,  and 
give  judgment  of  consultation,  for  the  appellants. 

Prohibition,  When  it  Lies  and  when  not:  See  note  to  Mayer  ▼• 
Mwgan,  18  Am.  Dec  236,  238;  Qreir  v.  Taylor,  17  Id.  731;  StaU  v.  Com- 
mMonerg  qf  RocuUt  12  Id.  696,  note  604,  where  the  subject  is  fully  diaonawKJ. 

Judgment,  When  Void:  See  Allen  v.  Huntington,  16  Am.  Dea  702. 
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[6  Daha,  187.] 

0UBXTT  Who  Pats  Whole  Amount  for  which  he  and  other  sureties  an 
bound  to  the  same  person  for  the  performance  of  the  same  oonditioiis^ 
may  compel  contribution  from  such  other  sureties,  although  they  are  not 
bound  by  the  same  bond. 
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Att.  the  Solvent  Suketizs  must  Bear  the  Bubden  Equau«t,  where  aome 
of  the  sureties  have  become  insolvent 

Non-residency  of  Subbtt'  is  equivalent  to  his  actual  insolvency,  so  &r  as 
the  application  of  the  doctrine  of  contribution  is  concerned. 

SuBETr  WHOSE  LIABILITY  IS  COLLATERAL  MERELY,  may  justly  Submit  to  suit 
in  order  to  ascertain  the  extent  of  his  liability,  and  is  entitled  to  contri- 
bution for  the  costs  of  such  suit. 

Interest  is  Allowed  to  Surety  Who  has  Paid,  from  the  time  of  the  pay- 
ment up  to  the  final  decree. 

Bill  in  chancery,  from  the  circuit  court  for  Mezcer  county. 
The  opinion  states  the  case. 

Otinningham,  for  the  appellant. 

No  appearance  for  the  appellees. 

By  Court,  Ewzkg,  J.  On  the  eighteenth  of  October,  1819, 
John  Bosley,  the  appellant,  and  John  Hanna,  became  the 
sureties  of  Harrison  Munday,  in  an  injunction  bond  executed 
by  him  to  Durand  and  Schesanno,  in  the  clerk's  office  of  the 
Mercer  circuit  court,  on  a  bill  filed  by  him,  enjoining  a  large 
judgment  which  they  had  recovered  against  him  at  law.  Though 
the  debt  had  been  replevied  pending  the  bill  instituted  by 
Munday,  on  the  motion  of  Durand  and  Schessano,  an  order 
was  made  requiring  him  to  give  *'  new"  or  additional  security, 
upon  the  alleged  ground  that  Bosley  and  Hanna,  his  sureties, 
had  become  in  doubtful  circumstances.  And  thereupon,  pursu- 
ant to  the  order,  he,  on  the  ninth  day  of  April,  1823,  executed  a 
new  or  additional  bond,  with  Qeorge  W.  Thompson,  John  Tay* 
lor,  and  William  Munday  as  his  sureties,  for  the  same  identical 
purposes  and  with  precisely  the  same  stipulations  of  the  first 
injunction  bond. 

Munday's  injunction  having  been  dissolved,  with  damages 
and  costs,  Schessano,  as  surviving  obligee,  in  September,  1831, 
brought  an  action  of  debt  against  the  obligors  in  the  first  in- 
junction bond,  and  having  abated  his  suit  as  to  Munday  and 
Hanna,  upon  the  return  of  the  officer,  recovered  a  judgment 
against  Bosley,  which  he  paid  off  to  the  attorney  of  Schessano 
on  the  fourteenth  of  October,  1833,  amounting,  then,  with  in- 
terest and  costs,  to  the  sum  of  three  hundred  and  thirty  dol- 
lars. Bosley  thereupon  exhibited  his  bill  in  chancery  against 
the  principal  and  sureties  in  both  injunction  bonds,  alleging 
that  Harrison  Munday,  the  principal,  and  Hanna  and  William 
Munday,  his  co-sureties,  had  long  since  become  insolvent  and 
left  the  state,  leaving  Thompson  and  Taylor,  the  only  renuun- 
ing  sureties,  who  were  solvent,  and  prayed  that  they  might  b6 
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decreed  to  pay  him  their  equal  shares  of  the  sum  which  he  had 
paid. 

Thompson  and  Taylor  answered,  requiring  proof  of  the  in- 
eolyency  of  the  principal  and  other  sureties,  but  not  denying  that 
they  were  non-residents,  and  controverted  their  obligation  to 
contribute,  as  being  bound  only  in  the  second  injunction  bond* 
The  complainant  established  the  amount  which  he  was  bound  to 
pay,  and  had  paid  in  the  injunction  bond,  and  also  proved  the 
insolvency  and  non-residency  of  Hanna,  and  that  the  two  Mun- 
days  had  long  since  removed  from  the  state,  but  failed  to  prove 
their  insolvency.  The  circuit  court  dismissed  Bosley's  bill,  and 
he  has  appealed  to  this  court. 

The  principles  settled  by  this  court,  in  the  case  of  Hulchcrqfl 
€lc.  V.  Shrout'a  Heirs,  1  Mon.  208  [15  Am.  Dec.  100],  and  in  the 
case  of  Breckinridge  v.  Taylor,^  determined  at  the  present  term, 
are  applicable  to  this  case,  and  establish,  upon  the  most  un- 
questionable authority,  the  equitable  right  of  the  complainant 
to  demand  of  the  sureties,  in  the  second  bond,  an  equality  of 
contribution;  and  the  latter  case  settles  that  those  of  the  sure- 
ties in  each  bond  who  are  solvent,  shall  be  made  equally  to 
bear  the  burden. 

But  it  is  now  made  a  question,  whether  the  non-residency  alone 
of  Harrison  Munday,  the  principal,  and  William  Munday,  the 
surety,  will  entitle  the  complainant  to  ask  that  the  burden  shall 
be  equally  borne  by  himself  and  those  sureties  who  remained  in 
the  state.  We  think  it  will.  So  far  as  the  equitable  rights  and 
responsibilities  of  persons  within  this  state  are  involved,  this 
court  has  generally  placed  insolvency  and  non-residency  on  the 
flame  ground.  In  the  case  of  equitable  set-offs  of  distinct  and 
disconnected  demands,  they  are  made  to  stand  on  the  same 
ground.  Either  will  entitle  the  complainant  to  a  set-off.  la 
the  case  of  vendor  and  vendee,  the  non-residency  as  well  as  in- 
solvency of  the  vendor  will  equally  justify  a  bill  to  enjoin  the 
consideration,  till  the  title  is  made  or.  tendered.  And  so  in  case 
of  suit  upon  an  assigned  note  against  the  assignor,  the  re- 
moval of  the  promisor  from  the  state  before  the  note  fell  due^ 
willy  in  the  general,  excuse  the  assignee  from  the  prosecution  of 
a  suit  against  him,  as  evidence  of  due  diligence  to  entitle  him 
to  his  suit  against  the  assignor:  Clay  v.  Johnson^  G  Mon.  651. 
Between  parties  contracting  within  this  state,  the  non-residency 
of  either,  when  a  right  accrues  under  the  contract,  is,  as  to  the 
practical  enforcement  of  their  rights  within  the  state^  equivalent 

*"  1.    5Dftlu.110. 
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to  actual  insolTencj.  So  far  as  regards  the  state  of  Kentucky, 
or  tbe  process  of  hor  courts,  the  non-resident  is  actually  insol- 
vent in  property  and  irresponsible  in  person. 

The  courts  of  equity  of  this  state  will  not  leave  a  party  to  the 
uncertain  remedy  of  pursuing  a  party  in  a  foreign  state,  beyond 
the  reach  of  the  powers  of  their  tribunals,  but  will  act  upon  the 
persons  within  their  jurisdiction,  and  compel  them  to  do  equal 
justice  to  each  other.  A  stronger  moral  obligation  rests  upon 
the  defendants  to  pursue  Munday  for  their  several  portions 
of  an  equal  burden,  than  upon  the  complainant  to  pursue  him 
for  the  whole  amount.  And  as  Bosley's  liability  was  collateral 
merely,  and  the  extent  of  it  might  not  have  been  certainly  as- 
certained without  a  suit  on  the  injunction  bond,  we  think  he  is 
entitled  to  contribution  also,  for  tbe  legal  costs  of  the  suit  on 
that  bond. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, that  interest  may  be  calculated  upon  the  sum  paid  by 
the  complainant,  on  the  judgment  on  the  injuaction  bond,  from 
the  time  of  payment  up  to  the  final  decree;  and  that  the  defend- 
ants, Thompson  and  Taylor,  each  be  decreed  to  pay  to  the 
complainant  one  third  thereof,  and  the  costs  of  this  suit;  and 
it  is  directed  that  they  pay  the  costs  in  this  court. 


Contribution  ahono  Co-scmBTiEs:   See  Harrison  y.  Lane,  27  Am.  Dml 
607*  and  note  612,  where  the  cases  on  tliis  subject  are  collected. 


Gbeen  v.  HoLLmoswoBTH. 

{6  Daha,  178.] 

Law  will  not  Aid  sith2£R  of  thb  Paktibs  to  an  Illbgal  Coktraot, 

both  are  equally  in  fault. 
Baileb  of  Simplb  Deposit  is  Liablb,  in  case  of  loss  of  the  thing  bailed*  for 

gross  negligence  only,  unless,  prior  to  the  loss,  he  violated  his  implied 

obligation  to  return  it  in  a  reasonable  time;  and  what  is  a  reaaonabla 

time  within  which  he  ought,'  without  demand,  to  return  it,  is  a  question  of 

law  for  the  court. 
Dbposit  Madb  at  Instanob  of  Baileb  requires  the  observance  of  ordinary 

care  at  least. 
MoBB  THAN  O&dinabt  Gabb  IS  KBQunLBD  BY  Law  in  case  of  a  simple  loan. 
Dbobbb  of  Neguoence,  in  such  case,  is  a  question  of  law  for  the  ooort;  hmk 

the  facts  to  establish  negligence  must  be  found  by  the  jury. 
Delay  of  Three  Weeks  in  Returning  Watch  indefinitely  loaned  for  vs^ 

is  not  unreasonable. 
Bailee  of  Thing  Loaned  without  Express  Agreement,  is  Liablk  fob  n; 

if  he  fails,  upon  demand  of  restitution,  to  return  it  or  claims  it  as  hit  < 

whatever  may  happen  to  it  without  the  lender's  agency  or 
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Detinue,  from  the  circuit  court  for  Qreenup  county.     The 
opinion  states  the  case. 

Morehead  and  Brown,  for  the  appellant. 
Hard,  for  the  appellee. 

■  Bj  Court,  BoBEBTSoN,  0.  J.  HoUiogsworth  having  obtained 
A  verdict  and  judgment  against  Oreen,  in  an  action  of  detinue, 
for  a  gold  watch,  several  errors  are  assigned  by  Green,  as  arising 
from  instructions  and  refusals  to  instruct  the  jury  on  the  trial. 

It  appears  from  the  bill  of  exceptions,  that  the  parties  being 
intimate  acquaintances  and  cordial  friends,  and  both  being  in 
»a  jocund  mood  on  a  public  occasion,  while  HoUingsworth  was 
a  candidate  for  the  legislature.  Green  said  to  him,  in  the  hear- 
ing and  presence  of  several  persons,  "  Give  me  your  watch  and 
I  will  vote  for  you,  and  do  all  I  can  to  assist  you  in  your  elec- 
tion;" whereupon  Hollingsworth  handed  the  watch  to  him, 
without  the  chain;  and  Green  having  fastened  a  twine  string 
and  a  key  to  it,  put  it  in  his  pocket,  and  they  shortly  afterwards 
separated,  Green  still  retaining  the  watch;  about  three  weeks 
after  which.  Green  being  on  a  hunting  excursiou,  with  the 
watch  in  his  pocket,  said,  on  his  return  home,  that  he  had  lost 
it  in  the  woods;  and  having  afterward  engaged  others  to  assist 
in  searching  for  it,  and  not  finding  it,  he  offered  a  reward  of 
ten  dollars  for  its  discovery  and  restoration;  but  the  witnesses 
never  heard  that  it  had  ever  been  since  seen;  that  some  time 
after  the  alleged  loss  of  it,  Hollingsworth  requested  Green  to 
return  it,  which  he,  of  course,  failing  to  do,  this  suit  was  brought 
for  a  wrongful  detention  of  it.  The  jury  had  to  decide  whether 
the  foregoing  facts  conduced  most  strongly  to  establish  a  gift, 
a  loan,  a  deposit,  or  a  sale,  on  an  illegal  consideration;  and  if 
there  was  no  sale  nor  gift,  it  was  the  province  of  the  jury  to  de- 
cide whether  the  bailment  was  a  loan  or  a  mere  deposit,  and 
whether  the  watch  had,  as  alleged,  been  lost;  but  it  was  the 
province  of  the  court  to  decide  respecting  the  degree  of  care 
required  by  law,  according  to  the  facts. 

Hollingsworth  could  not  recover,  ueless  the  jury  had  con- 
eluded  that  the  watch  had  been  bailed  to  Green;  for  it  is  evi- 
dent that  if  it  was  sold  upon  an  illegal  consideration,  although 
the  contract  was  void,  the  law  would  not  help  either  party, 
standing,  as  they  would,  in  equal  fault.  It  is  to  just  such  a  case 
that  the  maxim  in  pari  delicto  potior  conditio  de/endentis,  is  oon- 
elusively  applicable.     And  whether,  upon  the  hypothesis  that 
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there  was  a  bailment,  there  should  have  been  a  recovery,  de- 
pends on  the  following  considerations: 

1.  If  the  bailment  was  a  simple  deposit,  with  implied  leave 
to  carry  the  watch  in  the  pocket,  and  if  it  was  lost  by  the 
bailee,  he  is  not  liable  unless  he  was  guilty  of  gross  negligence, 
or  unless,  prior  to  the  loss,  he  had  violated  his  implied  obliga- 
tion to  return  it  in  a  reasonable  time,  and  thereby  rendered 
himself  responsible  for  all  consequences;  and  whether,  without 
demand,  it  was  his  duty  to  have  returned  it  within  three  weeks 
after  the  date  of  the  deposit,  was  a  question  of  law  for  the 
court,  and  not  the  jury,  to  decide.  But  the  evidence  will 
hardly  allow  the  deduction  that  there  was  a  mere  deposit;  and 
if  it  would,  it  would  perhaps  also  show  that  it  was  a  deposit  at 
the  instance  of  Green,  rather  than  of  Hollingsworth,  and 
therefore  required  the  observance  of  ordinary  care,  at  least. 

2.  If  there  was  a  simple  loan,  more  than  ordinary  care  was 
required  by  law.  And  if  the  watch  was  in  fact  lost,  as  alleged, 
it  was  the  province  of  the  court  to  decide  as  to  what  was  gross, 
ordinary,  and  slight  neglect,  and  that  of  the  jury  to  determine 
whether  the  facts  established  the  one,  or  the  other,  or  any  de* 
gree  of  negligence.  If  the  watch  was  loaned  to  Green,  when 
it  was  to  be  returned  was  a  fact  to  be  ascertained  by  the  jury 
from  the  circumstances  proved;  and  if  those  circumstances 
conduced  to  establish  no  special  time,  and,  from  the  nature  of 
the  transaction  as  proved,  the  jury  could  have  inferred  that 
the  parties  actually  intended  a  beneficial  loan,  the  law  made  it 
the  duty  of  Green  to  return  the  watch  in  a  reasonable  time. 
But,  in  such  a  state  of  case,  of  indefinite  loan  for  use,  a  court 
could  not  decide  that  Green  was  guilty  of  a  breach  of  his  im« 
plied  obligation,  in  not  returning  the  watch  within  three  weeks, 
or  the  time  that  elapsed  before  the  alleged  loss  of  it.  Nor 
could  it  be  decided,  as  a  matter  of  law,  upon  the  facts  proved, 
that  there  was  gross  or  even  slight  neglect  in  carrying  the  watch 
in  his  pocket  when  he  was  hunting.  The  use  of  it  may  have 
been,  and  probably  was,  especially  important  on  such  an  oc- 
casion; and  therefore,  if  there  was  culpable  negligence  in  thus 
using  it,  the  consequence  might  be  that  he  could  not  have 
used  it  at  all,  without  being  responsible  for  an  accidental  loss 
of  it  in  consequence  of  using  it.  But  there  may,  prima  facie, 
have  been  at  least  slight  neglect  in  losing  the  watch  out  of  his 
pocket. 

If  the  watch  was  loaned  without  any  express  agreement,  and 
if  Green  failed,  upon  a  demand  of  restitution,  to  return  it. 
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while  he  had  it,  or  converted  it,  in  judgment  of  law,  by  Beri- 
ousl J  claimiDg  it  as  his  own,  he  would  be  liable  for  it,  whatever 
may  have  happened  to  it,  without  the  agency  or  assent  of 
HoUingsworth.  But  that  is  no  proof  of  any  such  demand  or 
conversion  prior  to  the  loss  of  the  watch.  And  if  the  parties 
did  not  intend  a  bailment,  there  was  no  ground  for  serious  con- 
troversy. There  is  scarcely  a  pretext  for  presuming  a  sale — ^it 
is  much  more  probable  that  there  was  a  gift. 

As  the  instructions  given  by  the  circuit  judge  were,  in  some 
respects,  essentially  variant  from  the  foregoing  principles,  and 
may  have  been,  to  some  extent,  prejudicial  to  the  plaintiff  in 
error,  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial,  without  any  intimation  as  to  whether  the  ver- 
dict could  have  been  sustained  had  there  been  no  error  in  the 
instructions. 


Illegal  CJoktract,  Action  on:  See  Spurgeon  v.  McElvoain,  27  Am.  Deo. 
266,  and  note  267,  where  the  other  cases  in  this  aeries  are  coUeoted. 

LiABiLirr  OT  GBATurrous  Bailee:  See  BeardaUe  v.  Biehardaorif  25  Am. 
Deo.  596,  note  508,  where  the  cases  are  oolleoted. 


Jennings  v.  Flanagan. 

£6  Daha.  317.] 

Patmknt  of  Eabnxst  Monet  does  not  necessarily  transfer  title  to  the  speoifio 

property  for  which  it  has  been  given. 
Tboveb  ob  Detintts  can  not  bb  Maintainsd  bt  a  Pubohasir  against  his 

vendor,  until  he  has  paid  or  tendered  the  entire  consideration  for  the 

property  bought. 

COMPLITB  AND  PRESENT  RlOHT  OF  PbOPEBTT  DOXS  NOT  VbST  IN  THI  BUTSB^ 

while  anything  remains  to  be  done  on  the  part  of  the  seller,  before  the 
commodity  purchased  is  delivered. 

Tboyeb  from  the  circuit  court  for  Breckinridge  county.  The 
opinion  states  the  case. 

PifHe,  for  the  plaintiffs. 

No  appearance  for  the  defendant. 

Bj  Court,  BoBEBTsoN,  C.  J.  Murphj  having  borrowed  some 
money  from  Jennings  &  Co.,  and  agreed  that  they  should 
haye  his  unprised  crop  of  tobacco,  for  six  dollars  a  hundred 
weight,  to  be  paid  on  the  delivery  of  the  tobacco,  aud  hav- 
ing afterwards  sold  and  delivered  it  to  Flanagan — this  ac- 
tion of  trover  and  conversion  was  brought  against  the  latter,  for 
the  value  of  the  tobacco,  as  the  property  of  Jenuings  &  Co.; 
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and  the  court  having  instructed  the  jury  to  find  for  the  defend- 
ant, verdict  and  a  judgment  were  accordingly  rendered  in  bar 
of  the  action;  and  the  plaintiffs  now  complain  that  the  instruc- 
tion was  erroneous,  because,  as  they  insist,  the  jury  might  have 
inferred  that  the  sum  advanced  as  a  loan  was  intended  as  ear- 
nest money,  and  that  the  legal  title  to  the  tobacco  had  been 
vested,  by  the  contract  of  sale,  in  themselves.  We  have  no 
doubt  that  the  facts  might  have  justified  the  deduction  that  the 
sum  advanced,  or  a  portion  of  it,  was  entitled  to  all  the  effect 
of  earnest  money;  but  nevertheless,  we  have  as  little  doubt 
that  neither  that,  nor  any  other  fact  proved  on  the  trial,  could 
be  deemed  to  have  had  the  effect  of  transferring  the  properij 
of  the  tobacco  to  the  plaintiffs. 

Earnest  does  not  necessarily  and  always  transfer  the  title  to 
the  specific  property  for  which  it  has  been  given.  It  only  binds 
the  contract.  Notwithstanding  the  payment  of  earnest,  if  the 
whole  price  is  to  be  paid  on  delivery  of  the  thing  bought,  of 
which  there  was  no  delivery  at  the  time  of  the  contract,  the 
purchaser  can  not  maintain  detinue  or  trover  for  the  property 
bought,  until  he  shall  have  paid  or  tendered  the  entire  consid- 
eration. And  it  is  perfectly  evident,  in  this  case,  that  there  had 
been  no  actual  delivery  of  the  tobacco  to  the  plaintiffs,  nor  any 
payment  or  tender  of  the  whole  price  agreed  to  be  paid  for  it. 
The  plaintiffs,  however,  insist  that  there  was  a  constructive  de- 
liver3%  aud  that  the  vendor,  after  the  contract,  was  their  bailee. 
We  admit  that  the  contract  may  have  been,  and  probably  was, 
complete  and  binding  on  the  parties;  but  we  can  not  conceive 
that  there  was,  according  to  any  allowable  interpretation  of  the 
evidence,  a  constructive  delivery  of  the  tobacco  to  the  plaintifb; 
or  that  the  contract  of  sale  was  what  should  be  deemed  an  exe- 
cuted agreement.  Lord  Ellenborough's  test  is,  "  that  if  any- 
thing remain  to  be  done  on  the  part  of  the  seller,  as  between 
him  and  the  buyer,  before  the  commodity  purchased  is  dellT- 
ered,  a  complete  present  right  of  property  has  not  attached  in 
the  buyer."  And,  iu  cases  of  doubt  and  difficulty,  this  has 
been  generally  considered,  in  England,  a  decisive  criterion,  and 
was  so  applied  against  the  buyer,  in  the  case  of  Wiihers  v.  Xyst, 
4  Gamp.  237,  resembling  this  case  in  eveiy  material  fact  and 
characteristic.  Here  the  quantity  of  the  tobacco  had  not  been 
ascertained,  and  it  was  necessaiy  that  the  vendor  should  prepare 
it  for  delivery,  and  have  it  weighed,  before  there  could  have 
been  a  delivery  or  payment  of  the  stipulated  price;  and,  more* 
over,  he  had  a  lien  on  it  for  the  consideration. 
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We  are,  therefore,  dearlj  of  the  opinion  that  the  property  in 
the  tobacco  had  not  been  transferred  from  the  seller  to  the  plain t- 
i£b,  BO  as  to  enable  them  to  maintain  trover  for  the  conversion 
of  it;  for  had  the  tobacco  been  consumed  or  spoiled,  the  daj 
after  the  date  of  the  contract,  and  without  the  vendor's  fault, 
we  can  not  doubt  that  the  loss  would  have  been  his;  and  that» 
therefore,  he  could  not  have  recovered  the  stipulated  price. 

Judgment  aflSrmed. 

Pbopxbtt  Dobb  not  Pass  bt  Contract  ot  Sale,  if  anything  renudni  to 
be  done  between  the  pttrtiee  to  pat  the  ftrtiolee  sold  in  a  deliverable  state: 
PhcuaniB  v.  Pendleton,  18  Am.  Deo.  728;  Dm9i$  v.  HaU,  14  Id.  373;  Mc- 
Donald V.  HeweU,  8  Id.  241. 


Hall  t;.  Bank  of  Commonwealth. 

[0  Dasa,  288.] 

flnumro  and  Dbltvibino  Notb  with  Blank  to  bb  aftbbwards  Filled  bt 
Amount,  gives  unlimited  aathority  to  insert  any  sum;  and  in  an  action 
on  snoh  a  note,  a  plea  that  the  blank  was,  without  the  authority  of  the 
maker,  filled  with  a  larger  amount  than  was  intended,  is  not  sufficient. 

Plxa  that  Amount  and  Datb  on  Maboin  ot  Note  at  time  of  its  delivery, 
and  intended  to  be  inserted  in  the  body  thereof  when  filled  up,  were 
afterwards  torn  off  without  authority,  and  a  different  amount  inserted, 
is  good. 

Replication,  to  Plea  of  Non  est  Factum,  that  the  note  sued  on  was  ths 
act  and  deed  of  the  maker,  is  insufficient. 

Pktitioh  and  summons,  from  the  circuit  ooart  for  Franklin 
county.     The  opinion  states  the  case. 

Marehead  and  Broum,  for  the  plaintiffs. 

Crittenden,  for  the  defendant. 

By  Court,  Bobebtson,  0.  J.  To  a  suit  by  petition  and  sum- 
mons against  Nathan  H.  Hall,  John  Pope,  and  William  Mont- 
gomery, on  a  note  purporting  to  have  been  executed  by  them 
to  the  president  and  directors  of  the  bank  of  the  Common- 
wealth, on  the  second  of  September,  1829,  for  three  thousand 
one  hundred  and  twentj-five  dollars,  payable  at  the  branch  at 
Harrodsburg,  in  one  hundred  and  twenty  days,  they  pleaded 
four  pleas;  upon  one  of  which  only,  that  is  the  fourth,  issue  in 
fact  was  concluded.  The  plea  averred  only  that  the  note  had 
been  signed  and  delivered  in  blank,  with  the  intention  and 
expectation  that  it  would  be  filled  up  with  a  less  sum  than  that 
which  was  afterwards  inserted  in  it,  without  their  authority,  aa 
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thej  allege;  and,  of  oourse,  as  the  law  upon  those  facts  implied 
an  unlimited  authority  to  insert  anj  sum,  the  plea  was  insuffi- 
cient. But  the  third  plea  averred,  that  when  it  was  signed  it 
was  intended  to  be  a  note  for  only  two  thousand  three  hundred 
and  thirty-six  dollars;  which  sum  was,  therefore,  inscribed  in 
figures  "  on  the  top  or  margin;"  and  that  being  signed  on  the 
eighteenth  of  September,  1829,  that  date  also  was  written  on 
the  paper  when  the  parties  signed  it;  and  concluded  as  follows: 
"Which  said  sum  and  date  did  remain  on  the  said  paper  when 
the  same  was  so  signed  and  deliyered  to  the  plaintiffs,  with  an 
intention  and  expectation  that  they  should  continue  and  con- 
stitute a  part  of  the  wrifing  obligatory,  and  should  be  so  filled 
and  held  by  the  plaintiffs.  Yet  the  defendants  say  that  the 
plaintiffs,  without  their  assent,  did  tear  off  the  said  sum  and 
the  said  date,  and  write  and  fill  up  the  paper  so  as  to  make 
such  writing  as  in  the  petition  is  mentioned,  contrary  to  the 
intent  and  the  authority  given  them  as  aforesaid — wherefore, 
the  defendants  say  that  the  writing  iu  the  petition  mentioned, 
is  not  their  act  and  deed." 

The  replication  to  this  third  plea,  without  traversing  the  spe- 
cial facts  averred  in  it,  only  alleged  that  the  note,  '*  as  sued  on, 
was  made  and  executed  to  the  said  plaintiffs  by  the  said  defend- 
ants, and  that  the  same  is  the  genuine,  true,  and  legal  act  and 
deed  of  them,  the  said  defendants."  A  demurrer  to  that  repli- 
cation having  been  overruled  by  the  court,  the  defendants 
declined  pleading  further;  and  thereupon,  a  verdict  and  judg^ 
ment  having  been  rendered  on  the  issue  of  the  fourth  plea,  thia 
writ  of  error  is  prosecuted  to  reverse  the  judgment. 

Had  the  third  and  fourth  pleas  been  substantially  identical, 
we  should  not  doubt  that  the  plaintiffs  in  error  would  have  had 
no  just  cause  for  complaint:  first,  because  the  fourth  plea  is  not 
good;  and  second,  because  if  good,  the  virtual  rejection  of  an* 
other,  containing  nothing  more,  could  not  have  been  prejadi- 
cial.  But  the  third  plea  essentially  differs  from  the  fourth,  and 
is,  in  our  opinion,  prima/acie,  a  good  bar  to. the  action;  for  if, 
as  averred  in  it,  a  sum  and  a  date  were  written  on  the  paper 
when  it  was  signed  and  delivered,  with  the  intention  that  it 
should  be  filled  up  with  that  sum  and  that  date,  and  with  no 
other  sum  or  date,  and  if,  without  authority,  that  sum  and  date 
were  torn  off,  and  a  larger  sum  and  earlier  date  inserted,  the 
note,  "  as  sued  on,"  is  not,  in  judgment  of  law,  obligatory 
as  the  act  of  the  apparent  obligors.  For,  those  facts  being  ad- 
mitted, and  nothing  else  appearing,  there  was  no  implied  aa- 
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thoritj  to  insert  auy  other  sam,  or  any  earlier  date,  than  the 
sum  and  date  which  had  been,  prescribed  on  the  paper  when 
signed  and  delivered  to  the  bank;  and  the  antedating  was  espe- 
cially illegal.  The  only  question,  therefore,  is  whether  the  gen- 
eral replication  was  a  sufficient  response  to  the  plea;  and  we 
are  of  the  Opinion  that  it  was  not. 

The  object  of  the  special  plea  of  non  est  factum  in  this  case 
was  to  circumscribe  the  issue,  and  confine  it  to  the  facts 
pleaded,  and  as  the  facts  averred  in  the  plea  are  sufficient,  if 
true,  to  show  that  the  writing  sued  od  is  not  the  binding  act 
of  the  party  sued,  the  plaintiff  can  not  recover  without  travers- 
ing the  facts.  A  general  replication  that  the  writing  is  the  act 
or  deed  of  the  party,  is  only  a  deduction  of  law,  made  by  the 
plaintiff  or  his  counsel,  and  is  not  a  denial  of  the  facts  averred 
in  the  plea;  and  the  facts,  so  averred  and  unanswered,  should 
therefore  be  considered  as  having  been  admitted.  The  plea 
having  admitted  the  signing  and  delivery  of  the  note  chiefly  in 
blank,  the  plaintiffs,  on  an  issue  on  the  plea,  would,  in  the  first 
instance,  be  required  to  prove  nothing,  because  all  they  could 
be  bound  to  prove,  on  an  issue  on  a  general  plea  of  uon  est 
factum,  would  be  a  fact  admitted  by  this  special  plea;  that  is, 
the  genuineness  of  the  signatures  of  the  defendants;  and  there- 
fore, as  an  issue  on  the  plea  would  throw  the  onus  on  the 
defendants,  it  was  necessary  to  conclude  the  plea  with  a  veri- 
fication. If  a  defendant  plead  duress,  a  general  replication 
averring  only  that  the  note  or  bond  is  the  genuine  act  and 
deed  of  the  defendant,  would  undoubtedly  be  insufficient  upon 
demurrer.     Precisely  so,  for  the  same  reason,  on  this  plea. 

Wherefore,  on  deliberation,  we  are  of  the  opinion  that,  aa 
the  replication  did  not  traverse  the  material  facts  averred  in 
the  third  plea,  and  as  those  facts,  if  true,  should  bar  the  action, 
the  circuit  court  erred  in  overruling  the  demurrer  to  that  rep- 
lication; and  that,  as  the  demurrer  was  never  waived,  the 
error  has  not  been  cured  by  the  verdict  or  otherwise. 

It  is,  therefore,  considered,  that  the  judgment  of  the  circuit 
court  be  reversed,  and  the  cause  remanded,  with  instructions 
to  sustain  the  demurrer  to  the  replication  to  the  third  plea. 


Blank  Notk  Filled  rp  bt  Pates  in  a  manner  not  contemplated  or  au- 
thorized by  the  maker,  ia  not  binding  upon  him  anless  he  ratifies  it:  Bankq; 
Limejftone  v.  Penick^  15  Am.  Dec.  136. 

Filling  Blanks  in  WRrnEN  Instbumknts:  See  Stahl  ▼.  Berffer,  13  Am. 
Dec.  666.  note  669. 
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Smith  t;.  Cbeason's  Exeoxttobs. 

Admusion  that  Absxnt  Wrrinsssss,  ir  Prbsknt,  would  Swkas  to 
Facts  expected  to  be  proved  by  them,  ia  not  mifficieiit  to  def ettt  a  mo- 
tion  for  a  oontinoanoe  on  the  ground  of  the  abeenee  of  witnenet;  the 
admiaaion  must  be  of  the  foots  themaelyee. 

Thb  opinion  states  the  case. 

Turner^  for  the  plaintiff. 

Menifee^  for  the  defendants. 

By  Court,  Ewnra,  J.  The  only  qaesfcion  which  we  deem  neo- 
essary  to  determine  in  this  case  is,  shall  a  party  who  has  made 
ont  good  grounds  for  a  continuance,  on  account  of  the  absence 
of  witnesses,  be  ruled  to  trial  upon  the  admission  of  his  adyer- 
sary,  that  his  witnesses  who  are  absent,  if  present,  would 
swear  to  the  facts  which  he  states  he  expects  to  prove  by  them; 
or  shall  he  be  required  to  admit  the  fact  proposed  to  be  proven 
by  them? 

The  common  law  rule  of  confronting  the  jurors  with  the  wit- 
nesses in  a  public,  oral  examination,  has  ever  been  regarded  by 
the  wisest  jurists  as  a  most  invaluable  rule  in  the  ascertainment 
of  truth.  By  such  an  examination,  a  party  has  not  only  the 
benefit  of  the  naked  fact  detailed,  but  also  the  benefit  of  the 
deportment,  the  manner,  the  physiognomy,  the  impression,  de- 
tail, and  intelligent  reasons  given  by  his  witnesses,  which  are 
calculated  to  force  conviction  upon  the  triors,  and  greatly  out- 
weigh the  same  number  of  witnesses  on  the  other  side.  Of  all 
these  he  would  be  deprived,  if  compelled  to  go  to  trial  upon 
the  naked  admission  that  his  witnesses  would  swear  to  the  facta 
which  he  proposes  to  prove  by  them.  Such  admission,  if  not 
forgotten,  would  make  but  little  impression,  amid  a  consistent 
and  rational  detail  of  a  similar  number  of  witnesses,  deposings 
orally,  to  facts  of  a  counteracting  character. 

Hia  right  to  bring  his  witnesses  before  the  jury  is  a  legal  right, 
and  which  may  be  of  essential  advantage  to  him,  especially  in 
the  establishment  of  controverted  facts,  and  of  which  he  ought 
not  \fi  be  deprived.  If,  therefore,  entitled  to  a  continuance  in 
such  a  case,  he  ought  not  to  be  deprived  of  it  by  any  admission 
short  of  the  admission  of  the  fact  intended  to  be  proved  by  his 
absent  witnesses.  We  perceive  no  error  in  the  constructioa 
given  by  the  circuit  court  to  the  writing  sued  on. 

Judgment  afiSrmed. 
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Elliot  v.  Porter, 

[6Daxa,399.] 

JjTDQMSST  iir  DBTunn  Mbbobs  all  Right  of  Acrrioir  by  the  aune  pUuntiif 
against  the  same  defendant  for  the  same  oanse  of  action;  but  saeh  judg- 
ment does  not  extinguish  any  cause  of  action  that  such  plaintiff  may  hav^ 
against  another  person  for  the  detention  or  conversion  of,  or  trespass 
upon  the  same  property. 

MxRK  Unsatisfied  Judqmknt  against  Onb  of  Several,  fok  Detention  c\ 
Property,  is  no  bar  to  a  suit  against  another  guilty  of  the  same  or  adif* 
ferent  detention  of  the  same  thing. 

Compstenct  or  Witness  is  not  Affected  by  mere  solicitude  for  the  sucoeaB 
of  one  of  the  parties,  arisinp;  from  friendship,  honorary  obligation,  or 
voluntary  intention  to  divide  the  burden  of  a  failure  in  the  suit,  or  from 
a  hope  of  participating  in  the  advantages  of  success. 

Ihtsrbst,  to  Disqualify  Witness,  must  be  a  Legal  Interest  in  the  eveni 
of  the  suit. 

Tboveb,  from  the  cirouit  court  for  Bailer  county.  The  opin« 
ion  states  the  case. 

Ewing,  for  the  plaintiff. 

Crittenden  and  Otosley^  for  the  defendant. 

By  Oourt,  Robertson,  0.  J.  Porter  having  obtained  a  yer- 
diet  and  judgment  against  Elliot,  for  six  hundred  dollars,  for 
the  conversion  of  one  hundred  and  twenty-five  barrels  of  salt, 
the  latter  now  seeks  a  reversal  on  two  grounds: 

1.  He  insists  that  the  circuit  court  erred,  to  his  prejudice,  in 
refusing  to  permit  him  to  read  a  certified  copy  of  the  record  of 
an  action  of  detinue,  in  which  Porter  had  previously  obtained 
an  alternative  judgment  against  one  Jacob  Luce,  for  the  same 
salt,  or  for  its  assessed  value,  of  which  judgment  there  had 
been  no  satisfaction.  The  judgment  in  detinue  merged  all 
right  of  action,  by  the  same  plaintiff,  against  the  same  defend- 
ant, for  the  same  cause  of  action;  because  the  judgment  was  of 
higher  dignity  than  the  previous  right  to  sue  for  the  salt  or  for 
its  value.  In  such  a  case,  and  in  such  sense  only,  the  mazim^ 
transU  in  remjudicaium,  applies.  But  the  judgment  did  not  extin- 
guish any  cause  of  action  which  the  same  plaintiff  may  have  had 
for  either  a  trespass  upon,  or  a  detention,  or  conversion  of  the 
same  property  by  another  person,  either  at  a  different  time,  or 
in  conjunction  with  the  party  first  sued. 

A  cause  of  action  ex  contractu  against  several  persons  may  not 
be  extinguished  by  a  judgment  against  one  of  them;  nothing 
flhort  of  a  release  or  actual  satisfaction  will  have  that  effect, 
when  they  were  severally  responsible.    This  is  too  well  settled, 
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and  understood  to  require  support  by  argument  or  a  citation  of 
adjudged  eases.  The  reason  is  even  stronger  in  many  cases  ex 
delicto.  It  is  true,  that  there  is  some  diversity  in  the  books  respect^ 
ing  the  legal  effect  of  a  judgment  against  one  joint  trespasser, 
on  a  subsequent  suit  by  the  same  plaintiff  against  another  joint 
trespasser,  for  the  same  wrong.  Mr.  Ghitty  has  suggested  that 
the  judgment  might  bar  the  second  suit,  and  refers  to  Cro.  Jac. 
74,  and  some  other  authorities,  in  support  of  his  text.  And 
the  court  of  appeals  of  Virginia,  without  much  apparent  consid- 
eration, seems  to  have  concurred  in  that  yiew  of  the  law,  in  the 
case  of  WUkea  v.  Jackson,  2  Hen.  &  M.  355.  But,  if  this  be 
intended  as  applicable  to  all  actions  ex  delicto,  there  is  much 
opposing  authority,  strongly  enforced  by  reason  and  analogy. 
Among  the  many  adjudged  cases  to  this  effect,  we  will  refer 
only  to  the  following:  Livingston  v.  Bishop,  1  Johns.  289  [3  Am. 
Dec.  330] ;  Thomas  v.  Rumsey,  6  Id.  30;  CampbeU  v.  Phelps,  1 
Pick.  G2  [11  Am.  Dec.  139] ;  Sheldon  v.  Eibbe,  3  Conn.  214  [8 
Am.  Dec.  176];  Hawkins  y.  Eatton,  1  Nott  &  M.  318  [9  Am.  Dec 
700] ;  Ewing  v.  Ford,  1  Marsh.*  457;  Morton's  case,  Cro.  Eliz.  30; 
Corbet  v.  Barnes,  W.  Jones.  377;  Bird  v.  Randall,  3  Burr.  1345; 
Eayden's  case,  11  Co.  5;  Sabin  v.  Long,  1  Wils.  30;  Drake  v. 
Mitchell  vt  al. ,  3  East,  258. 

And  why  should  this  not  be  the  true  doctrine?  Is  it  doubted 
that,  ill  trespass,  a  plaintiff  may  have  several  damages,  and  elect 
de  melioribus  damnis  f  And  may  he  not,  pari  ratione,  haye  seyeral 
judgments  in  different  actions,  and  make  the  same  election? 
As  the  plaintiff  may  undoubtedly  sue  any  one  of  several  joint 
trespassers,  why  should  a  judgment  against  one  (in  an  action 
of  detinue,  or  assault  and  battery,  for  example)  extinguish  his 
cause  of  action  against  another,  when  it  is  not  doubted  that,  in 
cases  of  contract,  a  judgment  against  one  is  no  bar  to  a  suit  on 
the  same  contract  against  another  jointly  and  severally  bound? 

Brown  v.  Wootion,  reported  in  Telverton,  67,*  and  in  Cro.  Jao. 
73,  seems  to  be  referred  to  as  the  leading  and  first  case  in  fayor 
of  the  doctrine  we  are  combating;  and,  in  that  case,  the  pointy 
in  support  of  which  it  has  been  referred  to  in  some  other  cases, 
and  by  Mr.  Chitty,  was  not  necessarily  determined,  because, 
there  had  been  not  only  a  judgment,  but  also  execution,  against 
one  of  several  who  were  jointly  guilty;  and  besides,  so  far  aa 
the  opinion,  as  rendered,  should  be  deemed  judicial,  it  is  enti- 
tled to  no  influence,  because  the  reason  assigned  for  it  was  only 
that  the  demand  rested  in  damages,  and  the  judgment  had 

1   1  A.  K.  Manb.  Q.  Reported  in  YelTorton  under  nftm«<tf  Br^omt  ▼.  Wi 
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daced  them  to  certainty,  and  therefore  another  suit  could  not 
be  maintained  for  that  which  was  uncertain.  That  reason  is  not 
only  inconclusive,  but  evidently  suicidal;  for,  in  many  actions 
ex  contractu,  the  plaintiff  has  a  right  only  to  unascertained  dam- 
ages; and  yet,  it  is  not  doubted  that  a  judgment  against  one  for 
damages  arising  from  a  breach  of  contract,  is  no  bar  to  a  sepa- 
rate suit  on  the  same  contract,  and  for  the  same  breach,  against 
another  party  who  was  liable  jointly  and  severally  with  the  first 
defendant. 

It  is  a  general  rule,  that  wherever  there  are  several  concur- 
rent remedies  for  the  same  cause  of  action,  in  favor  of  the  same 
person,  against  several  different  persons,  judgment  against  one 
will  not  bar  a  suit  against  another.  There  must  be  satisfaction. 
Whether  an  unsatisfied  judgment  (for  the  value  of  the  thing 
taken  or  converted),  obtained  by  the  owner  in  an  action  of  tres- 
pass or  trover,  will  per  se  bar  a  new  suit  against  a  different  de- 
fendant for  the  same  or  a  different  asportation  or  conversion  of 
the  same  property,  is  a  question — so  far  as  the  value  of  the 
property  is  concerned — which  would  be  affected  by  the  proper 
answer  to  another;  and  that  is,  whether  the  mere  judgment  for 
damages,  in  such  an  action,  would  have  the  legal  effect  of  trans- 
ferring the  title  to  the  property  for  which  the  damages  were 
adjudged.  And  this  latter  question  is  not,  we  confess,  conclu- 
sively settled  by  authority. 

A  few  old  cases  might  be  understood  as  assuming  the  true 
doctrine  to  be,  that  the  title  passes  by  operation  of  law,  in  con- 
sequence of  the  judgment  for  damages.  Some  more  modern 
decisions,  ccmtra,  require  satisfaction  of  the  judgment,  and 
others  the  issuing  of  an  execution  upon  it,  as  necessary  for 
making  the  initiate  election,  to  take  the  assessed  value  in  lieu 
of  the  property  itself,  perfect  and  irrevocable.  The  maxim  of 
the  civil  code  was  *^  aoluiio  pretii  emptionis  loco  habeiur** — the 
payment  of  the  price  stands  in  the  place  of  a  purchase,  or  has 
the  effect  of  a  purchase.  And  in  Drake  v.  Mitchell,  3  East,  258, 
Lord  EUenborough  said  that,  though  a  judgment  will  merge  the 
particular  cause  of  action  for  which  it  was  obtained,  it  is  only  a 
security,  and  will  not  bar  any  collateral  remedy,  or  operate  as 
a  legal  transfer  of  title  until  there  shall  have  been  actual  satis- 
faction. And  this  seems  to  have  been  the  opinion  of  one  of  the 
most  illustrious  of  American  jurists,  Chancellor  Kent.  But  aa 
the  decision  of  this  point  is  not  necessary  in  this  case,  we  will 
not  discuss  it,  or  express  a  definitive  opinion  respecting  it;  for 
whatever  may  be  the  legal  effect  of  a  judgment  in  trover,  a 
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judgment  in  detinue,  standing  on  ground  altogether  different, 
can  not  bar  a  new  suit  either  in  detinue  or  trover  for  the  same 
cause  of  action,  against  a  different  defendant,  on  any  such 
ground  as  a  legal  transference  of  the  title  by  the  judgment 
which  entitles  the  plaintiff  to  restitution  of  the  property. 

We  can  perceive  no  reason,  and  know  of  no  authority,  for 
deciding  that,  where  several  persons  have  been  guilty,  either 
jointly  or  severally,  of  detaining  the  same  thing  from  the  same 
owner,  a  judgment  in  detinue  against  one  of  them,  without 
satisfaction,  should  bar  a  suit  against  another  of  them,  either 
for  the  detention  or  the  conversion  of  the  same  thing.  If,  as 
we  presume  should  not  now  be  controverted,  a  judgment  against 
one  of  the  several  persons  who  were  severally  and  jointly  liable 
by  contract,  or  for  assault  and  batteiy,  would  not  extinguish 
the  same  plaintiff's  legal  cause  of  action  against  one  of  the 
others  whom  he  might  in  the  first  instance  have  sued,  there 
can  be  no  consistent  reason  for  making  a  judgment  in  detinue  a 
bar  to  another  action  of  detinue  or  trover  against  another  de- 
fendant for  the  same  cause  of  action;  or  rather,  for  the  deten- 
tion or  the  conversion  of  the  same  property  from  the  same 
owner.  Why,  in  such  a  case,  should  a  mere  judgment  against 
one,  exonerate  another?  He  can  not  plead  that  the  plaintiff 
has  been  satisfied;  nor  that  his  cause  of  action,  once  perfect 
against  himself,  had  been  extinguished  by  a  judgment,  without 
satisfaction,  against  another  person.  Nor  could  he,  like  the 
defendant  in  the  judgment,  object  that  the  second  suit  was 
vexatious,  as  it  was  the  first  and  only  one  gainst  himself. 

When  a  cause  of  action  is  joint  only,  a  judgment  against  one 
may  bar  an  action  against  another  who  was  jointly  liable  with 
him;  but  the  only  efiScient  reason  that  could  be  assigned  for 
such  a  doctrine,  is  that  the  one  sued  last  might,  if  sued  alone, 
plead  the  non-joinder  of  the  other,  and  the  latter,  if  associated 
with  him  in  the  action,  might  plead  the  separate  judgment  ren- 
dered  against  him  for  the  same  cause  of  action,  even  though  it 
was  irregular,  and  might  have  been  prevented  by  pleading  the 
non-joinder.  But  a  liability  for  a  tort  being  several  as  well  as 
joint,  a  mere  unsatisfied  judgment  against  one -of  several,  for 
detention  of  property,  should  not  operate  as  a  bar  to  a  suit 
against  another  guilty  of  the  same  or  a  different  detention  of 
the  same  thing.  The  whole  original  cause  of  action,  even 
when  joint,  is  never  extinguished,  in  such  a  case,  until  there 
has  been  satisfaction  or  release.  But  there  can  be  but  one 
satisfaction  for  the  same  wrong.    When   several  judgments 
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have  been  obtained  on  the  same  cause  of  action,  the  plaintiff 
must  elect  which  he  will  enforce;  and  when  he  shall  have  once 
elected,  perhaps  he  may  be  enjoined  from  proceeding  on  an« 
other.  Certainly  one  satisfaction  would  be  su£Scient  to  enjoin 
him.  In  such  a  case,  the  audita  querela  was  the  appropriate 
and  usual  common  law  remedy.  And  a  motion,  and  perhaps  a 
bill  in  chancery,  might  effect  the  same  purpose  now,  and  in 
this  country,  as  well  in  cases  ex  delicto^  as  in  those  ex  contractu* 

According  to  the  foregoing  conclusion,  the  unsatisfied  judg- 
ment  against  Luce,  is  no  legal  bar  to  this  suit;  and  the  more 
especially,  as  it  neither  appears,  nor  was  even  suggested,  that 
the  conversion  here  complained  of  and  the  detention  for  which 
the  judgment  was  rendered,  were  the  same  act  of  Luce  and  the 
present  party;  for  if,  as  may  be  the  case,  the  detention  by  the 
one,  and  the  conversion  by  the  other,  were  several  and  inde- 
pendent wrongs,  there  can  not  be  even  as  much  reason  for 
making  the  judgment  for  one  injury  a  bar  to  a  suit  for  the 
other,  as  there  might  be  for  barring  an  action  ex  contractu 
against  one  person,  by  a  judgment  against  another  severally 
liable  on  the  same  contract. 

2.  The  plaintiff  in  error  insists  that  the  circuit  court  erred,  in 
deciding  that  a  witness  who  gave  testimony  against  him,  was 
not  incompetent,  on  the  ground  of  interest  disclosed  by  himself. 

It  does  not  appear  that  the  witness  had  any  legal  interest  in 
the  event  of  the  suit.  On  his  voir  dire,  he  stated  that  he  felt 
some  interest  in  behalf  of  the  plaintiff,  because  he  had  sold  to 
him  (the  plaintiff)  the  salt  for  which  this  suit  is  prosecuted,  and 
intended  not  to  exact  the  whole  price  if  the  plaintiff  should 
fail  to  obtain  a  judgment,  though  he  had  made  no  agreement 
to  that  effect,  and  was  under  no  obligation  to  remit  any  portion 
of  the  stipulated  price.  These  facts — and  there  are  no  others^ 
show  that  the  witness  was  not  incompetent  in  consequence  of  any 
legal  interest.  But,  if  he  felt  that  he  had  a  legal  interest  in  the 
event  of  the  suit,  he  was  not  competent,  even  though  he  was 
mistaken  in  his  opinion  as  to  what  was  a  legal  and  disqualifying 
interest.  When  there  is  a  legal  and  certain  interest,  however 
minute,  in  the  event  of  a  pending  suit,  the  law,  upon  grounds 
of  policy,  presumes  that  it  will  incline  the  witness,  thus  inter- 
ested,  to  swear  as  he  would  in  his  own  case.  And  certainly  if 
he  feel,  though  erroneously,  that  he  has  such  an  interest,  the 
reason  of  the  interdiction  applies  with  full  force.  But  mere 
solicitude  for  the  success  of  one  of  the  parties,  arising  only 
from  friendship,  or  from  an  honorary  obligation,  or  voluntary 


694  Matiox  v.  Bays.  [Kentucky, 

intention  to  divide  with  him  the  burden  of  a  failure  in  his  suit, 
or  from  an  expectation  of  participating  in  the  advantage  of  hia 
success,  will  not  afifect  the  competency  of  a  witness.  If,  then, 
the  witness  in  this  case  felt  that  his  interest  was  legal,  or,  in 
other  words,  that  he  was  under  a  legal  obligation  to  remit  any- 
thing to  the  plaintiff  in  the  event  of  his  failing  in  this  suit,  he  was 
incompetent:  otherwise  his  feelings  should  have  affected  his 
credibility  only. 

Now,  although  he  said  that  he  felt  some  interest,  nevertheless 
the  grounds  of  that  feeling,  as  explained  by  himself,  show  that 
his  interest  was  not  of  the  disqualifying  kind;  and  therefore, 
nothing  appearing  to  the  contrary,  we  should  presume  that  he 
did  not  feel  or  intend  to  be  understood  as  suggesting  that  he 
bad  any  legal  interest  in  the  event  of  the  suit.  And  oonse* 
quently,  as  in  a  doubtful  case,  an  objection  to  a  witness  should 
\>e  applied  to  his  credit,  rather  than  his  competency,  it  is  the 
opinion  of  this  court,  that  the  circuit  judge  did  not  err  in  ad- 
mitting, as  competent,  the  testimony  which  was  objected  to  as 
incompetent,  on  the  ground  of  supposed  legal  interest. 

It  seems  to  us,  therefore,  that  neither  of  the  objections  which 
Jiave  been  urged  against  the  judgment  can  be  sustained. 

Wherefore,  it  is  considered  that  the  judgment  of  the  circuit 
tsourt  be  afiSrmed. 


WlTNSSS,  WHAT  InTERBST  DOSS  NOT  EeNBEB  PkRSOK  IirOGMPBTKNT  TO  Bl: 

See  Woodard  v.  Spiller,  25  Am.  Deo.  139;  Bowleg  v.  Bigelow,  23  Id.  607i 
Union  Dank  v.  Knapp^  15  Id.  181. 


Mattox  v.  Bats. 

[6  Dasa,  461.] 

RorusAL  TO  DsNT  A  Fact  bt  an  Extrajudicial  Oath  is  not  legal  evidence 
of  the  f aot  against  the  party  refusing  the  oath,  and  it  is  error  to  admit 
testimony  of  either  the  taking  or  refosing  of  such  oath. 

Tbespass,  from  the  circuit  court  for  Morgan  county.  The 
opinion  states  the  case. 

Apperson,  for  the  plaintiff. 

No  appearance  for  the  defendant. 

• 

By  Court,  Marshall,  J.  This  was  an  action  of  trespass  tn  d 
armi8,  brought  by  Bays  against  Mattox^  for  the  alleged  burning 
and  destroying  of  various  articles  of  personal  property  belong- 
ing to  the  plaintiff.     The  defendant  pleaded  not  guilty;  and  on 
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the  trial,  the  court,  notwithstaudin^  the  objection  of  the  de- 
fendant, permitted  the  plaintiff  to  ask  a  witness,  **  if  a  large 
company,  who  were  present  shortly  after  the  destruction  of  the 
plaintiff's  property,  did  not  all  agree  to  be  sworn  to  their  inno- 
cence, except  the  defendant,  who  refused,  and  if  all  were  not 
sworn  by  John  Sykins,  a  justice  of  the  peace,  except  the  de- 
fendant." The  answer  was  permitted  to  go  to  the  jury,  as  a  cir- 
eumstance  to  which  they  might  give  such  weight  as  they  chose. 
A  yerdicjb  and  judgment  were  rendered  for  the  plaintiff,  and  the 
only  point  presented  for  our  consideration,  is  whether  the  court 
erred  in  permitting  the  foregoing  question  to  be  put  and 
answered. 

The  multiplication  of  unauthorized  oaths  is  manifestly  incon- 
sistent  with  public  policy,  as  it  tends  to  diminish  the  efficacy  of 
those  sanctions,  the  strength  of  which  forms  the  surest  protec- 
tion to  the  interests  of  society;  and  we  are  of  opinion  that  the 
admission  of  the  testimony  offered  was  a  violation  of  this  policy. 
It  may  be  admitted  that  the  refusal  of  the  defendant  to  take  the 
oath  proposed  in  this  case,  if  not  founded  upon  any  objection 
to  the  rightfulness  of  administering  and  taking  such  extraju- 
dicial oaths,  might  furnish  ground  for  inferences  unfavorable 
to  him,  as  the  fact  of  taking  it,  might  also  furnish  ground  for 
favorable  inferences  as  to  those  by  whom  it  was  taken. 

It  might  be  presumed  that,  in  the  one  case,  the  party  would 
not  voluntarily  have  made  such  an  appeal,  unless  he  were  con- 
scious of  his  innocence,  and  that,  in  the  other,  he  would  not 
have  refused  to  make  it,  unless  he  had  been  conscious  of  guilt. 
But  whatever  effect  the  application  of  such  a  test  may  have  on 
the  minds  of  those  who  are  not  concerned  in  the  administration 
of  the  laws,  it  is  entitled  to  none  in  a  court  of  justice,  where  the 
administering  of  an  oath  in  legal  form  is  regarded,  not  only  aa 
the  highest  test  of  truth,  but  as  an  instrument  appropriated  by 
the  law  for  its  ascertainment  in  judicial  investigations.  The 
sanctity  of  which  instrument,  as  the  law  guards  it  by  the  denun- 
ciation of  heavy  penalties,  should  also  be  guarded  by  the  minis- 
ters of  the  law,  by  withholding  aad  discountenancing  its  applica- 
tion, except  in  cases  authorized  by  law,  or  justified  by  an  ob- 
vious necessity.  But  to  establish  the  doctrine,  that  the  refusal 
to  deny  a  fact  by  an  extrajudicial  oath,  is  legal  evidence  of 
the  fact  against  the  party  refusing  the  oath,  is,  in  effect,  to  sanc- 
tion the  administration  of  the  oath,  and  compels  the  party  to 
take  it,  under  penalty  of  having  the  fact  found  against  him,  if 
he  refuse.     If  a  party  be  innocent,  he  must  take  the  oath,  if  it  be 


696  Kendall  v.  Bussell.  [Kentucky^ 

proposed,  or  he  may  be  found  guilty  without  evidence.  If  he 
be  guilty y  he  must  take  a  false  oath,  if  any  one  propose  it,  or 
his  refusal  will  furnish,  perhaps,  the  only  eTidence  of  his  guilt. 
The  guilty  may  be  willing  to  take  an  oath,  for  the  falsity  of 
which  they  will  be  subject  to  no  legal  punishment,  while 
the  innocent  may  be  unwilling  to  take  it,  because  it  is  un- 
authorized, and  may  be  regarded,  on  that  account,  as  a  profane 
appeal  to  the  author  of  truth.  There  is  neither  justice,  nor  pro- 
priety, in  such  a  course  of  procedure,  nor  does  it  derive  any  aid 
from  considerations  of  public  necessity  or  convenience. 

For  this  court  then  to  recognize  as  legitimate  such  a  mode 
of  procuring  evidence,  would  be  to  give  its  sanction  to  the  ad- 
ministering of  oaths  without  authority  or  necessity,  and  against 
the  policy  of  the  law,  and  would  be  encouraging  a  resort  to  thia 
unauthorized  test,  with  the  probable  effect  of  doing  injustice,  in 
many  cases,  and  with  the  certain  consequence  of  increasing  the 
number  of  actual  perjuries,  of  depreciating  the  sanctity  of  ju- 
dicial oaths,  and  of  diminishing  that  regard  to  truth  which  ia 
the  best  security  for  individual  rights,  and  social  harmony.  We 
can  not,  therefore,  concur  with  the  circuit  court  in  relation  to 
the  admissibility  of  this  testimony. 

And  because  it  was  erroneously  admitted,  the  judgment  is  re- 
versed, aud  the  cause  remanded,  that  a  new  trial  may  be  had, 
on  principles  conformable  to  this  opinion. 


ELendall  V.  Russell. 

[5  Dana,  601.] 

iMTsyTioN  OF  Pasties  to  a  CoKTRAcr  Governs  in  its  ooiutnxctioii. 

OusTOM  OR  Usage  of  Trajdb  mat  be  Used  as  a  means  of  asoertaiiiXDg  tiw 
intention  of  parties  to  a  contract,  but  never  to  thwart  or  control  such 
intention. 

CoNTiLACT  FOR  AS  Many  Briok  AS  THE  BoTSB  Nesds  to  oomploto  his  build- 
ing, at  a  fixed  rate  per  thousand,  can  not  be  varied  by  eyidence  of  a 
custom  of  the  country  for  the  buyer  to  pay  for  briok  enough  to  build  all 
the  walls  solid,  without  making  allowance  for  the  openings  for  doort  and 
windows. 

Custom  or  Usage  of  Trade,  to  be  Obuoatobt,  mxtst  be  CxBTAHf,  uni- 
form, reasonable,  and  sufficiently  ancient  to  be  geneially  known. 

Covenant,  from  the  circuit  court  for  Todd  county.      The 
opinion  states  the  case. 

Morehead  and  Brovm^  for  the  appellant. 

J.  T.  Morehead^  for  the  appellee. 
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By  Court,  Ewma,  J.  An  action  of  covenant  was  brought  by 
Bussell  against  Kendall,  on  an  article  of  agreement,  by  which 
Bussell  bound  himself  to  lay,  for  Kendall,  on  his  new  brick 
building,  "  as  many  brick  as  he  may  need,  to  complete  said 
building;"  for  which,  Kendall  bound  himself  to  pay  eight  dol- 
lars per  thousand  for  each  thousand  brick  which  may  be  laid. 

Three  witnesses  were  introduced  by  the  plaintiff,  who  stated 
that  they  were  bricklayers,  and  that  it  was  the  custom  of  the 
country  to  count  all  the  openings  in  the  buildings — doors, 
windows,  chimneys,  etc.,  as  solid  work,  and  to  be  paid  for  ac- 
cordingly. A  witness  introduced  by  the  defendant,  proved 
that  there  had  been  considerable  difficulty  at  Eussell ville,  a 
neighboring  town,  as  to  measuring  brick  work,  between  the 
people  and  the  bricklayers;  and  of  late  years,  they  had  settled 
down  upon  a  compromise  of  the  difficulty,  upon  the  following 
terms,  to  wit:  that  the  openings  should  be  included  in  paying 
for  the  labor  of  laying,  and  excluded  in  estimating  the  price 
of  the  material  used.  A  verdict  having  been  found  for  the 
plaintiff,  including  the  openings,  in  estimating  the  price  for  the 
materials,  as  well  as  for  laj'ing,  and  a  motion  for  a  new  trial 
overruled,  Kendall  has  brought  the  case  to  this  court. 

The  question  involved  is,  whether  the  facts  made  out  in  proof 
should  be  permitted  to  control  the  stipulations  of  the  covenant 
sued  on,  so  as  to  sustain  the  verdict. 

The  intention  of  the  parties  to  a  contract,  is  the  leading  rule 
in  their  construction.  To  this  paramount  rule  all  others  are 
subordinate.  The  parties  should  be  bound  for  what  they  in- 
tended to  be  bound,  and  no  more.  The  courts  will  hold  them 
bound  to  that  extent,  and  no  further,  if  that  can  be  arrived  at. 
To  hold  any  one  bound  further,  would  be  to  impose  an  obliga- 
tion upon  him,  which  he  never  assented  to,  or  intended  to  take 
upon  himself,  and  would  be  the  height  of  injustice  and  oppres- 
sion. A  custom  or  usage  of  trade  is  only  allowable,  as  one 
mean  to  arrive  at  the  intention,  never  to  thwart  or  control  it. 
If  the  stipulations  of  a  contract  indicate  an  intention  in  the 
obligor  variant  from  the  usage,  then  should  the  stipulations 
prevail;  otherwise  an  obligation  may  be  imposed  contrary  to 
the  intention,  though  provided  against  by  the  express  terms  of 
the  contract. 

Testing  this  case  by  these  rules,  two  questions  arise:  1. 
Does  the  obligation  of  Kendall  indicate  an  intention  to  fix  a 
rule  for  his  liability  variant  from  the  usage  ?    2.  If  it  did  not, 
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was  the  proof  of  a  custom  snch  as  to  entitle  it  to  the  force  of 
a  general  usage. 

1.  We  think  the  stipulations  of  the  contract  are  clear  and 
explicit,  and  indicate  clearly  his  intention  as  to  the  extent  of 
his  liability. 

He  first  stipulates  for  as  many  brick  as  he  may  need  to  com- 
plete his  building;  and  then  binds  himself  to  pay  eight  dol- 
lars a  thousand  for  each  thousand  brick  that  may  be  laid.  With 
these  stipulations  in  his  contract,  can  it  be  imagined  that  he 
intended  to  pay  for  a  third,  fourth,  or  half  as  many  more  brick 
as  he  needed,  or  for  several  thousand  brick  more  than  should 
be  laid  in  his  building?  If  he  did  not  intend  to  do  so,  then 
the  stipulations  of  his  contract  should  not  be  so  oonstmed  as 
to  impose  the  obligation  upon  him.  These  stipulations  not 
only  show  an  absence  of  intention  to  be  bound  to  that  ex- 
tent, but  also  by  any  fair  interpretation,  to  exclude  the  idea 
of  an  intention  to  be  thus  bound. 

The  number  of  brick  which  he  needed,  he  contracted  for,  and 
no  more,  and  as  many  as  he  should  get,  he  agreed  to  pay  for. 
It  is  difficult  to  conceive  how  he  could  be  made  to  pay  for  more 
than  he  needed  or  got,  consistent  with  his  intention  as  ex- 
pressed by  the  clear  terms  of  his  contract.  Had  he  contracted 
to  pay  the  customary  price,  or  at  the  rate  of  eight  dollars  per 
thousand,  without  saying  more,  then  perhaps  the  usage  maj 
have  been  resorted  to,  as  the  mean  of  ascertaining  the  inten- 
tion of  the  parties,  as  to  the  terms  of  the  contract.  But  the 
special  stipulations  seem  to  indicate  to  us,  a  clear  intention  on 
the  part  of  the  obligor,  to  be  bound  only  to  pay  for  the  numer- 
ical number  of  brick  that  might  be  needed,  and  be  actually 
placed  in  the  walls,  and  no  more.  But  if  there  were  doubts  on 
this  point,  it  is  certainly  questionable  whether  the  usage  at- 
tempted to  be  made  out  in  proof,  should  prevail. 

The  witnesses  speak  of  its  being  a  custom  of  the  country: 
nothing  is  said  of  the  extent  of  its  prevalence,  or  of  the  length 
of  time  that  it  has  existed.  Now  to  make  a  custom  or  usage  of 
trade  obligatory,  it  must  be  certain,  uniform,  reasonable,  and 
sufficiently  ancient  to  be  generally  known.  It  must  be  certain 
and  uniform  to  entitle  it  to  respect,  against  the  known  rules  of 
law  for  the  construction  of  contracts.  It  must  be  reasonable, 
to  entitle  it  to  any  consideration;  and  sufficiently  ancient  to  b« 
generally  known,  or  it  might  thwart,  rather  than  carry  into 
effect,  the  intention  of  the  parties,  or  impose  an  obligation  upon 
one  which  he  never  intended  to  take  upon  himself:  8  American 
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Com.  L.  Abridgment,  230.  If  not  so  ancient,  as  by  intend- 
ment of  law  to  be  generally  known,  if  it  could  avail  at  all,  it 
certainly  should  not  do  so,  without  it  was  brought  home  to  the 
contracting  obligor,  by  actual  notice.  Otherwise,  it  might  be 
made  an  instrument  in  the  hands  of  the  craftsmen  of  the  trade, 
to  delude  the  unwary. 

We  can  not  understand  that  the  custom  or  usage  was  of  suffi- 
ciently long  standing,  or  general  prevalence,  as  to  imply  that 
Kendall  had  knowledge  of  it;  nor  was  there  any  proof  of  express 
notice.  And  the  fact  that  the  citizens  of  a  neighboring  town 
resisted  the  claim  on  the  part  of  the  mechanics,  and  they  had 
been  compelled  to  abandon  it,  evidences  that  it  was  not  univer- 
sal, even  in  the  same  vicinity,  nor  regarded  by  a  portion  of  the 
community  as  very  reasonable. 

The  judgment  of  the  circuit  court  is  reversed,  and  cause  re- 
manded, that  a  new  trial  may  be  granted. 


CSted  in  Sigsworth  v.  Mclntyrt,  18  HI  128,  to  the  point  that  parol  evidenoe 
ia  receivable  in  proof  of  usage  in  trades  and  branches  of  indus^,  where  the 
huignage  of  the  contract  is  not  clearly  expressed. 

BviDBNCB  ov  UsAOB,  WHSRB  THBRB  IS  A  Wrttten  Contbaot,  admissibility 
of:  See  note  to  Boarman  ▼.  Jenkins,  227  Am.  Deo.  166,  and  the  cases  cited; 
AUegrer.  Md,  Ins,  Go.,  14  Id.  289;  where  there  is  a  parol  contract:  Thompson 
V.  Hamilton,  23  Id.  619. 

USAOB  TO  BE  Good  must  bb  Bbasonablb:  BarksdctU  v.  Browne  9  Id.  720. 

Intention  or  Pabties  Goyebns  in  Constbuction  or  Contract:  Singleton 
▼.  CarroUf  22  Am.  Dec.  95;  RoberU  ▼.  Beatty,  21  Id.  410. 


Maxtpin's  Executob  v.  DxjLAi^'s  Devisees. 

[6  n^XA,  580.] 

Ooubt  of  Eqvitt  will  Sancthon  such  Use  or  Ward's  Funds  by  his  testa- 
mentary gaardian,  as  it  would  have  authorized  him  to  make,  had  a 
special  application  been  previously  made. 

CouBT  WILL  DiBECT  PROFITS  OF  Tbstator's  Estatb  to  be  applied  to  the  sup- 
port of  his  children,  although  the  will  provide  that  they  should  be  lent 
out  until  the  youngest  child  attains  his  majority,  and  then  divided  among 
them. 

Testamentary  Guardian  should  not  be  Charged  with  Compound  An- 
nual Interest  on  rents  of  land  received  by  him;  he  is  not,  like  statutory 
guardians,  required  to  settle  annually  with  the  connty  court,  but  is  a 
trustee,  and  not  chargeable  with  more  interest  than  he  actually  received, 
or  than  a  faithful  and  prudent  fiduciary  ought  to  have  received. 

Guardian  should  be  Allowed  for  Clothing  his  Wards,  although  he 
made  no  regular  charge  for  it;  and  alao  for  their  board,  where,  although 


700  Maupin  v.  Dulany.  [Kentucky, 

old  enoagh  to  earn  their  own  board,  it  is  shown  that  they  were,  for  • 
great  portion  of  tbe  time,  at  schooL 

ExBCUTOB  OF  Testamentary  Guardiah  can  not  be  allowed  anything  for 
personal  services  rendered  by  such  guardian  to  his  wards,  where  the 
guardian  made  no  charge  for  sooh  services;  actual  expenses,  and  com- 
pensation for  their  board  and  clothing  only,  can  be  allowed. 

Skttlem ENTs  Made  bt  Testamentabt  Goabdian  with  Gountt  Ooubt  are 
prima  facie  evidence  in  a  suit  in  equity,  where  the  guardian  was  r^ 
quested,  by  the  will,  to  make  such  settlements. 

Bill  in  chancery,  from  the  circuit  court  for  Madison  county. 
The  opinion  states  the  case. 

Owsley ^  for  the  plaintiff. 

Turner,  for  the  defendants. 

By  Court,  Bobebtson,  0.  J.  The  decree  which  this  writ  of 
error  seeks  to  reverse,  was  rendered  in  favor  of  the  children  of 
William  Dulany,  deceased,  against  the  personal  representatives 
of  Daniel  Maupin,  deceased,  their  testamentary  guardian,  ap- 
pointed by  their  father's  will,  published  and  admitted  to  rec- 
ord early  in  1815,  and  coutaining  the  following  among  other 
provisions  not  material  to  the  questions  litigated  in  this  suit: 

"  I  do  allow  all  my  property — land  and  negroes  excepted — to 
be  sold,  and  the  money  arising  therefrom  to  pay  all  my  jmst 
debts  and  funeral  expenses,  and  the  balance,  if  any,  to  go  to 
the  education  and  support  of  my  four  infant  children — my  farm, 
on  which  I  now  live,  together  with  my  mill-place,  I  allow  to  be 
rented  out  to  the  best  advantage,  and  any  moneys  arising  from 
the  same  to  be  equally  divided  among  my  children.  I  allow  all 
my  slaves  to  be  hired  out  in  Madison,  and  their  hire,  and  any 
surplus  money  from  sales  and  hire,  after  schooling  and  clothing 
the  children,  is  to  be  put  to  interest  until  the  youngest  child 
becomes  of  age,  when  there  is  to  be  an  equal  division  of  land, 
slaves,  and  any  money  that  may  remain.  ♦  ♦  ♦  I  also  re- 
quest that  this  my  last  will  and  testament  be  faithfully  exe- 
cuted— and,  also,  that  Captain  Daniel  Maupin,  of  Madison 
county,  is  hereby  appointed  by  me  as  guardian  for  my  four 
children,  viz. :  James,  Betsy,  Jane,  and  William  Dulany.  Th« 
said  Maupin  is  to  receive  and  receipt  for  any  money  that  the 
executors  may  have  in  their  hands,  and  to  show  to  the  coori 
that  he  has  applied  it  well." 

Maupin  accepted  the  trust  delegated  by  the  will,  and  seends 
to  have  executed  it  in  all  respects  faithfully,  until  his  death, 
which,  as  we  infer,  occurred  since  1833,  when  the  youngest  of 
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the  four  children  of  the  testator  had  attained  twenty-one  years 
of  age,  and  all  of  whom  he  supported  in  his  own  family,  and 
educated,  until  they  either  married  or  became  twenty-one  years 
old. 

In  1816,  at  different  times,  he  received  from  the  executors,  in 
trust  for  his  wards,  the  aggregated  sum  of  two  hundred  and  forty- 
seyen  dollars  and  seventy-eight  cents;  and  in  1817,  at  different 
times,  the  aggregate  sum  of  one  hundred  and  ninety-two  dol- 
lars and  seventy-two  cents — ^making,  altogether,  the  sum  of 
four  hundred  and  forty  dollars  and  fifty  cents.  In  addition  to 
which  he  may  be  presumed  to  have  received  for  rents  an  aver- 
age  sum  of  something  like  seventy-five  dollars  annually,  during 
his  life,  and  during  a  portion  of  the  same  time,  about  thirty-five 
dollars  annually,  for  negro  hire.  After  his  death,  this  suit  in 
chancery  was  instituted  by  William  G.  Dulany,  and  his  sister 
Jane  and  her  husband,  David  Thomas,  and  the  administrator 
and  infant  child  of  the  other  sister,  Betsy  (who  had  died),  pray- 
ing for  an  account — the  fourth  ward,  James  Dulany,  having 
settled  his  own  account  and  died.  The  circuit  court  having 
decreed,  severally,  to  William  G.  Dulany,  five  hundred  and 
twenty-nine  dollars  and  nineteen  cents;  to  Thomas  and  wife, 
five  hundred  and  seventy-four  dollars  and  forty-eight  cents;  and 
to  the  infant  complainant,  six  hundred  and  fifteen  dollars  and 
fifty  cents.  Maupin's  representatives  now  complain  of  that  de« 
cree,  and  we  think  justly,  for  the  following  general  reasons: 

1.  Although  the  amount  allowed  to  Maupin  for  his  general  serv- 
ices, and  for  boarding  and  educating  Betsy,  Jane,  and  William  J. 
Dulany — estimated  by  rules  and  presumptions  far  from  liberal, 
and,  in  some  respects,  unreasonable-— exceeded  the  whole 
amount  of  money  ever  received  by  him,  from  the  executors,  for 
their  benefit;  and  the  aggregate  amount,  also,  of  negro  hire, 
computed  rigidly,  and,  in  some  respects,  erroneously,  against 
him — that  excess,  amounting  to  about  two  hundred  and  thirty 
dollars,  was  not  allowed  to  his  representatives,  because,  in  the 
opinion  of  the  circuit  judge,  he  had  no  right  to  appropriate, 
to  the  maintenance  and  education  of  his  wards,  any  portion 
of  the  rents  of  the  land,  or  of  the  interest  thereon. 

In  that  view  of  the  case,  we  can  not  concur.  The  provisions 
quoted  from  the  will  are  certainly,  in  some  degree,  awkwardly 
and  unskillfully  written;  they  dedicate,  1.  The  surplus,  if  any, 
of  the  proceeds  of  sales  of  the  personal  estate  to  the  education 
and  support  of  the  testator's  four  children,  all  infants;  and,  2. 
the  proceeds  of  hire  of  the  slaves  to  the  education  and  clothing 
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of  the  children;  and  the  rents  of  lands  are  bequeathed  to 
the  children,  to  be  equally  divided  among  them,  when  the 
youngest  shall  attain  twenty-one  years  of  age;  at  which  time, 
also,  there  was,  by  the  direction  of  the  will,  to  be  an  equal 
division  of  land,  slaves,  and  ''  any  money  that  [should]  remain." 
Thus,  according  to  the  literal  import  of  each  distinct  sentence 
of  the  will,  taken  separately,  the  rents  constituted  a  capital  fund 
for  distribution  among  the  children,  when  the  youngest  of  them 
should  become  twenty-one  years  old;  any  surplus  of  the  per- 
sonal estate,  if,  after  paying  debts,  there  should  be  any  sach 
surplus,  was  a  fund  for  their  edncation  and  support;  and  the 
hire  of  slaves  was  a  fund  for  their  education  and  clothing. 
Such  a  literal  and  exclusive  interpretation  of  each  of  thoee 
provisions,  separately,  is  unreasonable  and  incongruous.  More- 
over, though,  in  one  of  them,  the  proceeds  of  sales,  after  pay- 
ing debts,  were  dedicated  to  education  and  support,  yet,  in  an- 
other, the  letter  of  the  will  appropriated  the  avails  of  both  the 
hire  and  sales  to  education  and  clothing. 

But  to  ascertain  the  true  objects  of  the  testator,  all  those  pro- 
visions for  Lis  children  should  be  considered  together,  and 
construed  liberally  and  consistently.  And,  thus  considered  and 
interpreted,  they  authorize  the  deduction  that  the  testator  in- 
tended that  any  little  surplus  of  his  chattels  which  might 
remain  after  the  payment  of  his  debts,  and  also  the  profits 
which  might  accrue  from  his  land  and  slaves,  which  would,  as 
he  knew,  be  inconsiderable,  should  constitute  an  aggregate 
fund  for  the  education  and  maintenance  of  his  four  infant 
children,  to  whom  he  devised  his  land  and  two  only  slavesy  a 
woman  and  a  boy;  and  whatever  of  the  intermediate  profits 
which  should  remain  after  educating  and  supporting  them,  to 
be  equally  divided  when  the  youngest  child  should  attain  ma- 
jority. There  was  no  motive  for  excepting  the  rents  of  land, 
that  would  not  equally  apply  to  the  hire  of  slaves;  and  it  ia 
evident,  not  only  that  the  testator  intended  that  his  children 
should  be  educated  and  maintained  by  the  profits  of  the  estate 
devised  to  them;  but  that  he  did  not  know  how  much,  or 
whether  any,  of  the  proceeds  of  the  sale  of  his  chattels  would 
be  left,  after  paying  his  debts;  and,  therefore,  he  declared  that, 
if  any  money  arising  from  his  estate  should,  at  the  appointed 
time  of  division,  remain,  after  paying  for  education  and  sup- 
port, it  should  be  equally  divided  among  his  children.  More- 
over, had  there  been,  as  the  testator  seemed  to  apprehend,  no 
surplus  of  his  personal  estate,  after  the  payment  of  his  debts. 
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the  aggregate  of  both  hire  and  rents  would  have  been,  obYiously, 
bat  a  scanty  provision  for  the  maintenance  of  his  children. 
And  though  there  happened  to  be  four  hundred  and  forty  dol- 
lars and  fifty  cents  of  the  proceeds  of  the  personalty,  after  the 
payment  of  debts,  even  that  fund,  united  with  that  arising  from 
hire  of  slaves,  was  inadequate  to  the  purpose  of  proper  educa* 
lion  and  maintenance. 

It  seems  to  us,  therefore,  that,  according  to  a  proper  con- 
struction of  the  will,  Maupin  had  a  right  to  apply  rents,  as  well 
as  hire  and  as  money  received  from  the  executors,  to  the  pur- 
pose of  properly  fulfilling  the  trust  imposed  on  him  by  the 
testator.  Besides,  as  he  was  not  a  statutory  guardian,  but  a 
mere  trustee  appointed  by  the  father,  equity  should  now  sanc- 
tion such  appropriations  by  him,  as  it  would  have  authorized 
him  to  make  had  a  special  application  to  a  court  of  equity,  for 
that  purpose,  been  necessary,  and  been  therefore  made  by  him. 
And  we  have  no  doubt  that,  even  if  the  will  should  be  con- 
strued as  not  giving  express  power  to  him  to  apply  the  profits 
of  the  land  to  the  education  and  support  of  the  infant  devisees, 
a  court  of  equity  would  not  have  hesitated  to  direct  such  an 
application  of  those  profits  as  the  general  purpose  of  the  testa- 
tor, as  to  the  maintenance  of  his  children,  rendered  proper,  and 
their  interests  required. 

2.  It  was  unreasonable,  and  therefore  inequitable,  to  charge 
Maupin  with  compound  annual  interest  on  the  rents  of  the 
land:  first,  because  the  only  reason  for  ever  making  such  a 
charge  against  a  delinquent  statutory  guardian — that  is,  be- 
cause the  statute  requires  an  annual  settlement  with  the  proper 
county  court,  by  all  such  guardians,  and  directs  that  the  bal- 
ance in  their  hands  of  principal  and  interest  upon  each  settle- 
ment, shall  constitute  a  principal  fund — does  not  apply  to  a 
testamentary  guardian,  who  is  not  required  to  make  any  such 
settlement;  over  whom  the  county  courts  have  no  jurisdiction, 
and  who,  like  other  trustees,  are  subject  to  the  control  of  a 
court  of  equity,  according  to  the  general  principles  of  equity, 
regulating  trusts;  and,  secondly,  because,  as  a  trustee,  Maupin 
was  not,  upon  general  principles  of  equity,  chargeable  with 
more  interest  than  he  actually  received,  or,  as  a  faithful  and 
prudent  fiduciary,  he  ought,  and  therefore  should  be,  presumed 
to  have  received.  And  it  could  not  be  presumed  that  he  made 
annual  compound  interest  on  the  rents,  or  on  any  other  funds 
in  his  hands.  But,  doubtless,  he  occasionally  made  some  inter- 
est, and  loaned  it  or  used  it;  and,  therefore,  he  ought  to  be 
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charged  with  some  interest  upon  interest;  and  about  three 
years  would,  we  suppose,  be  reasonable  rests,  whenever  the 
annual  interest  was  not  absorbed  by  annual  disbursements; 
that  is,  any  interest,  for  any  three  years,  that  might  remaiii 
after  deducting  the  disbursements  for  the  same  three  years, 
should,  at  the  end  of  that  period,  be  added  to  the  principal 
iund. 

Rests  should  be  regulated  by  the  circumstances  peculiar  to 
each  case.  And  three  years  would,  we  think,  be  a  reasonable 
period  for  making  intermediate  interest  principal,  in  this  case; 
because,  although  the  relief  system  prevailed  during  a  portion 
of  the  time  for  which  the  account  is  to  be  taken,  yet  the  will 
made  it  the  duty  of  Maupin  to  make  all  moneys  in  his  hands 
productive,  by  loans,  and  we  presume  that,  according  to  an  aver- 
age estimate,  he  might,  and  therefore  should,  have  loaned  ac- 
cruing interest  at  the  end  of  every  three  years. 

3.  Scarcely  any  allowance  seems  to  have  been  made  for 
clothing,  because,  as  we  presume,  there  was  no  regular  charge 
therefor.  This  was,  we  think,  unreasonable;  for  there  is  no 
suggestion  that  the  children  were  not  well  clad.  And  there 
was  error,  also,  in  withholding  any  allowance  for  board  for 
some  years,  when — though  the  children  were  old  enough  to  ren- 
der useful  service,  equivalent,  perhaps,  to  the  value  of  th^* 
board — it  is  almost  certain  that  they  were,  for  a  great  portion 
of  the  time,  at  school.  And  it  was  hard,  also,  to  charge  for  hire 
of  the  negro  woman,  for  some  years,  when  she  was  in  such  a 
condition  that  the  children,  who  were  then  keeping  house,  kept 
her  alternately  among  themselves,  as  a  distributive  burden, 
rather  than  a  benefit. 

But  we  are  of  the  opinion,  also,  that — being  both  trustee  and 
grandfather  of  his  testamentary  wards,  and  not  having  made 
any  stipulation,  or  even  charge,  for  mere  personal  service  and 
care — the  circuit  court  erred  to  the  prejudice  of  the  defendants  in 
error,  also,  in  allowing  to  Maupin  compensation  for  such  serv- 
ice and  care.  His  actual  disbursements,  so  far  as  proved,  or  as 
should  be  presumed,  should  alone  be  reimbursed.  But  this 
curtailment,  which  may  appear,  and  possibly  may  be,  some- 
what harsh,  fortifies  the  claim  to  a  full  reimbursement  of 
his  actual  expenses,  and  a  reasonable  compensation  for  board 
and  clothes,  to  be  ascertained  by  the  ordinary  standard,  com- 
bined with  the  fact,  that  the  persons  whom  he  kept  in  hia 
family,  and  fed  and  clad,  were  confided  to  his  protection, 
chiefly,  if  not  solely,  because  they   were  his  fatherless  and 
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motherless  grandchildreu.  According  to  this  blended  criterion, 
the  sums  allowed  for  board,  when  a  full  allowance  was  made, 
would  seem  to  be  liberal  enough. 

As  the  testator  requested  that  Maupin  should  account  before 
the  county  court,  the  few  settlements  made  by  that  court, 
should  be  deemed  prima  facie  evidence  as  far  as  they  go. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree  of  the 
circuit  court  be  reversed,  and  the  cause  remanded,  for*  further 
proceedings  and  decree. 

OuASDiAN  18  EmTTUBD  TO  Rkdibubskmbiit  Iqt  ^^^^^g  And  olotUng  his 
wirdi:  McDowell  v.  CaldweU,  16  Am.  Deo.  630. 
Ak.  Dao.  Vol. 
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TioENEB  t;.  Roberts. 

[11  LouniAiiA,  li.] 
Tm  FoBM  or  Public  Inbtruhekts  is  regnlated  by  the  Uwi  of  the  oooatix 

in  which  they  are  made. 
Dbmakd  upon  thb  D&awbs  will  not  bb  Pbbsumxd  in  the  abaenoe  of  eri 

denoe  thereof. 
Drawer's  Promise  to  Pat  a  Drait  made  in  ignorance  that  no  <i*t»iMf 

has  been  made,  is  not  binding. 
Onus  of  Proving  Demand  lies  npon  the  payee;  the  drawer  is  not  oUig^  to 

prove  no  demand. 

AoTioN  against  the  drawer  of  a  bill,  who  had  promised  to  pay 
the  same,  thinklDg  that  it  bad  been  regularly  presented  and 
protested  for  non-payment  The  case  farther  appears  from  the 
opinion.    Judgment  for  the  plaintiff.     Appeal. 

Thomas  SlideU,  for  the  plaintiffs. 

Elmore,  King,  and  Oray,  contra. 

By  Court,  Martin,  J.  The  defendant  is  appellant  from  a 
judgment  against  him,  as  drawer  of  a  bill.  His  counsel  con- 
tends that  he  is  not  liable,  because  there  was  no  demand  upon 
the  drawee,  and  that  the  plaintiffs  can  not  avail  themselves  of 
his  promise  to  pay  the  draft,  because  this  promise  was  made 
while  he  was  ignorant  that  no  demand  was  made.  The  evi- 
dence of  the  demand  is  presented  in  an  instrument  purporting 
to  be  a  protest. 

The  greatest  portion  of  the  state  of  Alabama  was  theretofore 
a  part  of  the  Mississippi  territory;  by  the  laws  of  which,  nota- 
rial iustruments  were  required  to  be  authenticated  by  a  seal, 
containing  the  coat  of  arms  of  the  territoxy,  ihe  name  and 
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Bamame  of  the  notaiy,  his  official  capacity,  and  the  place  in 
which  he  exercised  his  office.  After  the  erection  of  Alabama 
into  an  independent  state,  the  legislature  adopted  tbe  coat  of 
arms  of  the  former  territory,  as  that  of  the  new  state.  In  a 
later  digest  of  the  laws  of  Alabama,  tbe  law  of  the  Mississippi 
territory,  just  cited,  is  inserted;  and  by  a  late  act  of  assembly, 
is  declared  to  be  still  in  force.  The  protest  under  considera- 
tion is  not  authenticated  with  a  seal  like  the  one  above 
described.  The  one  used  by  the  notary  has  neither  his  name 
nor  surname,  but  only  the  initials  of  them;  neither  has  it  the 
coat  of  arms.  Witnesses  have  testified  that  a  seal  like  the  one 
the  impression  of  which  appears  on  the  protest,  is  used  by  the 
notary  in  authenticating  all  his  acts;  that  the  correctness  of 
his  conduct,  in  this  respect,  has  never  been  questioned,  and  no 
objection  ever  made  to  the  reading  of  them  in  evidence,  before 
the  objection  was  taken  during  the  trial  of  the  present  case,  in 
the  parish  court.  The  form  of  public  instruments  is  regu- 
lated by  the  laws  of  the  country  in  which  they  are  made;  and 
the  protest  in  this  case,  lacking  the  seal,  which  the  law  of  that 
state  prescribes,  it  appears  to  us,  ought  not  to  be  received  in 
evidence  in  our  courts.  The  laws  of  Alabama  being  produced, 
we  can  not  be  induced  to  disregard  them  by  any  parol  evidence 
to  the  contrary.  There  being  no  evidence  of  a  demand  on  the 
drawee,  we  can  not  presume  one.  De  non  appareniibua  et  non, 
exisieniibua  eadem  esi  lex. 

If  there  was  no  demand  on  the  drawee,  the  defendant  waa 
not  Uabie.  And  if,  being  ignorant  that  no  such  demand  was 
made,  he  thought  himself  liable,  and  promised  to  pay  the  drafts 
the  promise  was  made  in  error,  and  not  binding.  The  counsel 
for  the  plaintiffs  has  urged,  that  if  the  defendant  seeks  to  avail 
himself  of  his  error,  he  ought  to  show  that  no  demand  was 
made.  In  this  conclusion  we  can  not  concur.  The  law  does 
not  require  impossibilities,  and  it  is  not  possible  to  prove  that 
no  demand  was  made.  As,  however,  the  justice  of  the  case  is 
probably  with  the  plaintiffs,  we  think  its  ends  will  be  promoted 
by  remanding  the  case  for  a  new  trial. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided,  and  reversed, 
and  the  case  remanded  for  a  new  trial,  the  plaintiffs  and  appel- 
lees paying  costs  in  this  court. 


A  case  siinilar  in  principle  to  this  decision,  so  far  as  regards  the  effect  of  a 
drawer^s  promise,  made  in  ignorance  of  facts  releasing  him,  will  be  found  in 
Warder  v.  Tucker,  5  Am.  Dec.  62. 
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[11  LOUISZASA,  il.] 

WmEBB  THE  Bt-laws  OF  A  CoBPORATioN  Bbqui&e  ITS  Pbxsident  to  keep  all 
boads  of  its  officers,  for  his  neglect  to  take  a  bond  from  the  secretary,  ha 
will  be  liable  for  the  secretary's  defalcation  to  the  extent  of  the  bond 
which  oaght  to  have  been  given. 

AonoN  against  the  president  of  a  railroad  company  to  make 
him  responsible  for  the  defalcation  of  the  secretary.  The  facta 
appear  from  the  opinion. 

Hoa,  for  the  plaintiflb. 

Johnson,  corUra. 

By  Court,  Cablston,  J.  The  plaintiflffl  allege  in  their  peti- 
tion,  that  one  A.  B.  McLeod,  who  was  appointed  their  seore- 
tary  iu  April,  1834,  defrauded  them  out  of  the  sum  of  three 
thousand  nine  hundred  and  fifty-fire  dollars  and  seventy-four 
oenta,  with  which  be  absconded  from  the  country.  That  it 
was  the  duty  of  defendant,  who  was  at  that  time  president 
of  the  company,  to  have  required  a  bond  from  the  secretary  for 
the  faithful  discharge  of  his  trust;  that  by  neglecting  to  do  so, 
and  to  perform  other  official  duties  incumbent  on  him,  he  be- 
came liable  to  pay  the  plaintiffs  the  sum  claimed  in  their  peti- 
tion. The  defendant  pleaded  the  general  issue.  The  cause 
was  submitted  to  the  court,  who  gave  judgment  for  the  plaint- 
iffs.   Defendant  appealed. 

In  order  to  establish  the  liability  of  the  defendant,  the 
plaintiffs*  counsel  has  called  our  attention  to  an  article  in  the 
rules  and  regulations  of  the  company,  prescribing  the  duties  of 
the  president,  in  the  following  words:  "  It  shall  be  the  duty  of 
the  president  to  preside  at  all  the  deliberations  of  the  board; 
to  keep,  with  the  secretary,  the  general  cash  of  the  company,  and 
in  his  special  charge,  all  bonds  of  officers  and  other  valuable 
papers;  to  exercise  a  general  supervision  at  all  times,  of  the 
accounts,  and  of  the  works  and  operations  of  the  company, 
and  to  recommend  to  the  board  of  directors,  at  their  weekly 
meetings,  any  measures  that  he  may  deem  it  necessary  for 
them  to  adopt."  He  also  cited  a  clause  in  rule  third,  prescrib- 
ing the  duties  of  the  secretary,  wherein  it  is  declared,  that  **  he 
shall  give  a  bond  of  five  thoasand  dollars." 

It  was  clearly  the  duty  of  some  one,  or  all  of  the  agents  of 
the  company,  to  require  a  bond  from  their  secretary,  otherwise 
the  provision  cited  from  the  above  regulations  would  be  alto- 
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gether  nugatory.  If  the  defendant,  when  sued,  can  shift  ofiF 
the  responsibility  upon  the  body  of  directors,  as  was  attempted 
in  argument;  they,  in  turn,  when  called  to  an  account,  would 
insist  upon  the  liability  of  the  president;  nevertheless,  respon* 
fiibility  must  rest  somewhere. 

It  is  not  only  required  that  the  secretary  should  give  bond 
in  the  sum  of  five  thousand  dollars,  but  the  president  is  made 
the  keeper  of  that  bond;  he  is  moreover  invested  with  a  gen- 
eral supervising  power,  as  the  chief  officer  of  the  institution, 
and  is  appointed  the  immediate  guardian  of  the  public  moneys, 
in  conjunction  with  the  secretary  himself.  It  is  not  probable, 
therefore,  that  he  should  have  been  ignorant  that  no  bond  had 
been  given  by  McLeod.  And  if  he  did  not  conceive  it  to  be 
his  duty  to  take  it  himself,  it  was  at  any  rate  incumbent  on 
him  to  have  presented  the  subject  to  the  consideration  of  the 
board. 

But  it  is  insisted  by  defendant's  counsel,  that  the  word 
*'  bond,"  as  used  in  the  by-laws,  does  not  imply  that  the  secre- 
tary shall  give  security.  We  can  not  agree  to  this  interpretation, 
for  he  is  by  implication  of  law,  at  all  times  responsible  for  mal* 
feasance  in  office.  To  take  bis  individual  bond  therefore,  would 
be  doing  a  vain  thing,  since  it  could  not  add  to  the  obligation 
already  created.  We  can  not  doubt  that  it  was  the  intention 
of  the  board,  in  requiring  bond  of  their  secretary,  to  provide 
additional  security  against  any  loss  caused  by  his  misconduct. 
And  such  appears  to  have  been  the  practical  construction  given 
to  the  rule  by  the  defendant  himself;  for  it  is  in  evidence,  that 
on  the  twenty-third  January,  1834,  a  few  days  after  he  was 
chosen  president,  E.  Eousseau  was  elected  secretary,  and  gave 
bond  accordingly,  with  security,  which  was  approved  by  order 
of  the  board,  at  which  the  defendant  presided. 

It  is  also  contended  by  defendant's  counsel,  that  the  rules 
and  regulations  for  the  government  of  the  president  and  direct- 
ors have  never  been  legally  adopted  as  their  by-laws.  The 
original  books  of  records  of  the  company  have  been  brought 
into  this  court,  and  made  part  of  the  evidence  in  the  cause. 
From  thence  it  appears,  that  on  the  sixteenth  November,  1832, 
a  committee  was  appointed  to  reorganize  the  affairs  of  the 
company,  and  certain  rules  indicated  in  the  order  were  submit- 
ted to  them.  On  the  nineteenth  of  the  same  month,  they  made 
a  report,  which  embraced  a  number  of  regulations,  including 
those  above  cited,  which  were  ordered  to  lie  on  the  table.     On 
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ihe  twenty-sixtli  thej  were  adopted,  and  spread  oat  upon  the 
records  on  the  first  of  December  next  following. 

The  defendant  was  elected  president  on  the  seventh  of  Jana- 
arj,  1834,  and  on  that  day  signed  the  proceedings  of  the  board 
in  the  same  book  of  records,  in  which  his  official  signature  is 
often  found,  subsequent  to  the  insertion  of  the  rules  and  regu- 
lations. It  appears  to  us,  therefore,  that  any  objection  to  the 
validity  of  these  rules  comes  with  a  very  ill  grace  from  the  de- 
fendant. 

The  evidence  in  the  cause  shows  that  the  company  have  been 
defrauded  by  their  secretary,  out  of  the  sum  mentioned  in  the 
petition,  and  we  think  the  law  is  against  the  defendant  Every 
one  who  undertakes  the  fulfillment  of  a  trust,  has  before  him 
two  alternatives:  to  perform  its  duties,  or  to  pay  for  his  neglect. 
The  affairs  of  every  corporation  mast  necessarily  be  conducted 
by  its  officers.  A  great  portion  of  the  wealth  of  the  country  is 
embodied  in  these  institutions,  which  have  of  late  multiplied 
beyond  nil  former  example.  Unless  their  agents  be  held  to  a 
prompt  and  vigilant  discharge  of  their  trusts,  great  mischief 
would  inevitably  follow. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Mabire  V.  Canal  Bank. 

[U  LomuAXA.,  83.] 
Whibb  thb  Act  of  Incobporation  Obots  to  Provtds  how  private  proper^ 

shall  be  taken  for  the  porposes  of  the  corporation,  it  most  proceed  ao- 

cording  to  the  provisions  of  the  general  hiws. 
8uoH  A  CoBPORATioN  Incorpobated  TO  CoKSTRTTOT  A  Caval  oan  not^  by 

obstructing  natural  drains  of  water,  overflow  lands  adjacent  to  the  line 

of  the  canal  without  making  compensation  therefor. 

Action  for  damages  occasioned  bj  the  stopping  up  of  drains 
and  ditches  hj  the  New  Orleans  canal  and  banking  company, 
and  thereby  overflowing  lands  of  which  the  plaintiff  was  the 
lessee.  General  denial  pleaded.  Verdict  for  the  plaintiff  fof 
two  thousand  five  hundred  dollars.    Appeal. 

Carter  and  Eoseliua^  for  the  plaintiff. 
Conrad,  contra. 

By  Court,  Bullabd,  J.  The  plaintiff  sues  for  damages  which 
he  alleges  he  has  sustained  by  the  overflow  of  his  land,  adja- 
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cent  to  the  new  canal,  occasioned  by  the  neglect  of  the  defend- 
ants to  make  a  sufficient  draining  ditch  parallel  to  their  canal, 
and  the  obstruction  of  the  natural  drains  by  embankments. 
Having  recoTered  a  judgment  founded  on  the  verdict  of  a  jury, 
the  defendants  appealed.  They  rely  for  reversal  of  the  judg- 
ment principally  on  a  bill  of  exceptions  taken  on  the  trial  to 
the  charge  of  the  court  to  the  jury,  and  to  the  refusal  of  the 
judge  to  charge  as  prayed  for  by  their  counsel. 

The  counsel  prayed  the  court  to  charge  the  jury:  1.  That  a 
corporation  can  not  commit  a  trespass,  or  any  other  offense,  nor 
be  made  liable  therefor;  but  the  party  injured  has  only  a  right 
to  resort  to  a  personal  action  against  the  persons  concerned  in 
Buoh  trespass  or  offense. 

This  ground  has  been  waived  by  the  parties,  and  requires 
from  us  no  further  notice. 

2.  That  the  legislature  had  a  right  to  authorize  the  defend- 
ants to  construct  the  canal  described  in  their  charter,  and  to 
invest  them  with  all  the  powers  and  privileges  necessary  to  the 
performance  of  said  work,  not  prohibited  by  the  constitution, 
laws,  and  treaties  of  the  United  States,  or  by  the  constitution 
of  Louisiana;  and  particularly  that  they  had  a  right  to  empower 
them  to  shut  any  natural  drains,  when  the  same  was  necessary 
to  the  execution  of  the  work,  and  that  if  any  damages  should 
be  sustained  by  individuals  in  consequence  of  the  exercise  of 
any  power  thus  conferred  by  law,  the  company  is  not  responsi- 
ble for  such  damages. 

8.  That  if  the  jury  believe  that  the  raising  of  the  water  in 
the  swamp  adjoining  the  land  was  necessarily  occasioned  by 
the  execution  of  said  work,  the  company  was  not  bound  to 
drain  off  the  water,  except  so  far  as  they  are  expressly  re- 
quired to  do  so,  but  are  only  bound  to  allow  a  free  passage  of 
the  waters  of  the  swamp  into  and  out  of  said  canal. 

4.  That  if  they  believe  that  by  the  terms  of  the  charter  the 
defendants  were  not  bound  to  make  a  draining  ditch  until  after 
the  construction  of  the  canal,  and  of  the  road  upon  its  margin, 
and  the  period  within  which  t)ie  company  was  bound  to  com- 
plete said  work  has  not  yet  elapsed,  no  damages  can  be  recov- 
ered for  their  failure  to  complete  said  draining  ditch,  until  eaic 
works  are  completed,  or  said  time  has  elapsed. 

The  propriety  of  charging  as  demanded  under  the  second 
head,  depends  upon  a  previous  examination  of  the  charter  of 
the  corporation.  If  that  act  of  the  legislature  be  fairly  sos- 
•eptible  of  a  construction  which  shows  that  the  intention  of 
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the  law-giyers  was  noito.aQohnrihe  extraordiaary  power  and 
immunities  contended  for,  then  it  would  be  useless  to  inquire 
whether  the  legislature  could  constitutionally  confer  sach 
powers  and  immunities  on  a  body  corporate.  The  question 
would,  in  that  case,  become  one  of  mere  speculation.  It  is 
only  when  a  legislative  enactment  is  manifestly  repugnant  to 
the  constitution,  that  the  judiciary  is  authorized  to  pronounce 
it  not  to  be  the  law  of  the  land. 

We  find  no  difficulty  in  declaring,  as  the  opinion  of  this  court, 
that,  if  the  legislature  had  merely  given  to  the  defendants  a 
corporate  name,  and  authorized  them  to  open  a  canal  of  navi- 
gation between  the  city  and  Lake  Pontchar train,  in  general 
terms,  without  providing  for  the  manner  in  which  private  prop- 
erty might  be  appropriated  by  them  for  that  purpose,  the  cor- 
poration would  be  bound  to  proceed  in  obtaining  the  property 
of  individuals  for  their  use,  in  the  manner  pointed  out  in  the 
Louisiana  code,  article  2604,  et  seq.  Such  an  act  of  incorpora- 
tion would  not  abrogate  these  provisions  of  the  code,  nor  author- 
ize the  corporation  to  carry  on  its  operations  in  such  a  way  as 
to  cause  damage  to  third  persons.  In  the  case  of  Babasta  v. 
The  Orleans  Navigation  Company,  this  court  held  that  corpo- 
rations are  responsible  for  every  injurious  act  from  which  they 
are  not  exempted  by  law:  5  La.  463  [25  Am.  Dec.  200]. 

The  question  then  occurs,  has  the  legislature  assumed  to 
exempt  the  defendants  from  the  usual  responsibility  imposed  by 
law,  and  authorized  them  to  obstruct  the  natural  drains  of 
water,  so  as  to  cause  damage  to  the  adjacent  proprietors,  with- 
out regard  to  their  rights  ? 

The  act  of  incorporation  points  out  the  measures  to  be  pur- 
sued by  the  defendants,  in  order  to  acquire  the  land  through 
which  the  projected  canal  was  to  run,  and  in  this  respect  modi- 
fies  those  provisions  of  the  code  above  alluded  to.  The  tenth 
section  authorizes  the  corporation  to  enter  upon,  and  pass  over 
the  land  in  the  vicinity  of  the  canal,  and  take  away  timber, 
wood,  shells,  earth,  and  sand,  on  tendering  such  previous  in- 
demnity as  was  fixed  by  appraisers,  to  be  appointed  in  the 
manner  pointed  out  by  that  section,  if  the  parties  can  not  agree. 
The  legislature  has  thus  provided  against  the  abuse  of  a  right 
of  way,  over  the  land  contiguous  to  the  line  of  the  canal,  and 
subjected  the  defendants  to  a  strict  responsibility.  Nothing 
but  the  most  clear  and  unequivocal  language  could  induce  us 
to  suppose,  that  the  legislature  intended  at  the  same  time  to 
authorize  the  corporation  to  lay  those  same  lands  under  water^ 
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over  which  they  could  not  pass  without  compensation,  by  shut- 
ting up  the  natural  or  artificial  channels  by  which  they  were 
previously  drained,  and  that  without  paying  for  the  damages 
thus  occasioned.  No  such  language  is  to  be  found  in  the  act. 
On  the  contrary,  the  fourteenth  section  provides,  that  the  com- 
pany shall  dig  a  suitable  draining  canal  on  the  upper  side  of 
the  road  along  the  margin  of  the  canal.  It  may  be  true,  as 
contended,  that  the  company  is  not  bound  to  complete  the 
draining  canal  sooner  than  the  time  limited  by  the  charter,  so 
far  as  the  state  is  concerned,  and  with  reference  to  a  forfeiture 
of  the  charter;  but  it  does  not  follow,  in  our  opinion,  that  the 
defendants  have  a  right  in  the  mean  time  to  cause  the  inunda- 
tion of  the  adjacent  lands  without  any  compensation  to  the 
owners. 

The  third  and  fourth  propositions  are  intimately  connected 
with  the  second,  if  not  corollaries  from  it,  and  rest  upon  the 
hypothesis  that  the  legislature  had  conferred  upon  this  corpo- 
ration an  extraordinary  exemption  from  legal  responsibility. 
Being  of  opinion  that  the  charter  is  not  susceptible  of  such  a 
construction,  we  conclude  that  the  court  did  not  err  in  declin- 
ing to  charge  as  required. 

The  charge  given  by  the  judge  accords  in  substance  with  the 
opinion  of  this  court,  just  expressed  upon  this  true  construction 
of  the  act  of  incorporation;  and  he  added  that  the  legislature 
had  no  constitutional  right  to  grant  such  powers  and  immuni- 
ties as  the  defendants  contend  for  under  their  charter.  Upon 
this  point  it  will  be  time  to  pronounce  when  the  legislature 
shall  have  assumed  such  power.  We  can  not  entertain  the  idea 
that  the  legislature  will  ever  sanction  the  expropriation  of,  or 
injury  to  private  property,  without  a  just  indemnity. 

Upon  the  merits,  the  case  was  submitted  to  a  jury  more  com- 
petent than  we  can  be  supposed  to  be,  to  estimate  the  damages 
sustained  by  the  plaintiff,  and  w&  can  perceive  no  good  grounds 
for  interfering  with  their  verdict. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Sbonxnt  Domain.— The  dedsioiiB  and  annotations  upon  this  sabjeot  ap 
pearing  in  this  serieB  are  collected  in  the  note  to  Varkk  v.  Smith,  28  Am. 
Deo.  417,  423. 
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Smith  v.  Mississippi  Marine  and  Fibe  Ins.  Go. 

[11  LomiANA,  143.] 

No  RBCOYSBt  FOK  Loss  OT  GooDS  SHIPPED  ON  Dbck  Can  be  liad  where  the 
application  for  the  insuxance  did  not  state  that  they  were  so  shipped^ 
and  the  insurers  had  no  knowledge  of  that  fact,  although  in  the  bill  of 
lading  which  was  given  to  the  secretary  of  i^e  company,  the  fact  wm 
stated,  it  appearing  that  the  secretary  did  not  open  or  read  the  bill  of 
lading. 

Action  on  a  policy  of  iDsurance  for  loss  to  goods  shipped  on 
the  deck  of  a  certain  vessel.  The  policy  of  insurance  was  gen* 
eral,  there  being  no  mention  of  any  deck  load.  Jadgment  for 
the  defendant.     The  facts  appear  from  the  opinion. 

Strawbridge,  for  the  plaintiffs. 
Lockell,  contra. 

By  Court,  Martin,  J.  The  plaintiffs  are  appellants  from  a 
judgment  which  rejects  their  claim  against  the  insoranoe  com- 
pany,  for  goods  shipped  on  the  deck  of  the  vessel. 

They  sought  to  take  out  their  case  from  the  general  rule,  on 
an  allegation  that  the  defendants  knew  at  the  time  the  insar- 
ance  was  effected,  that  the  goods  offered  for  insurance  had 
been  shipped  on  the  deck  of  the  vessel.  This,  however,  the 
parish  judge  thought  the  plaintiffs  failed  to  prove.  It  appeared 
that  this  circumstance  was  stated  in  a  bill  of  lading  which  was 
left  in  the  company's  office.  The  policy  does  not  state  an  in- 
surance of  goods  on  deck.  It  was  made  according  to  the  writ- 
ten application  of  the  plaintiffs,  in  which  no  mention  was  made 
of  any  part  of  the  cargo  being  on  deck.  This  circumstance  was 
not  stated,  and  the  application  made  no  reference  to  the  bill  of 
lading;  and  it  does  not  appear  that  the  plaintiffs  themselves,  at 
the  time  the  insurance  was  effected,  knew  that  the  goods  were 
not  in  the  hold  of  the  vessel,  or  that  any  part  of  the  cargo  was 
on  deck.  From  the  whole  of  the  testimony  and  circumstances 
of  the  case,  it  does  not  appear  to  us  that  the  parish  judge  erred. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  affirmed,  with  costs. 

QooDS  Stowed  on  Deck  are  not  covered  by  a  policy  on  "cargo"  or 
"goods  and  merchandise:"  AUegre  v.  Maryland  In*  Co,,  20  Am.  Dee.  4SL 
For  the  jettison  of  goods  so  shipped,  contribution  can  not  be  enforoed  fiom 
the  o^ner  of  the  vessel:  Dodge  v.  Bartol,  17  Id.  233  and  ncie;  SmUk  v. 
Wrightf  2  Id.  162  and  note,  unless  such  goods  were  so  stowed  without  the 
knowle<lge  of  the  shipper,  or  in  pursuance  of  a  usage  so  to  cany  them:  Note 
to  Dodge  v.  Bartol,  supra;  Barber  v.  Brace,  8  Id.  149. 
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TlO  V.  Vanob. 

[11  LomBZAXA,  199.] 

Tbm  Hxbk  or  Bent  ov  a  Vesskl  is  Dxtb,  when  it  dependa  alone  on  the  will 
of  the  hirer  or  leasee  to  enjoy  the  thing,  or  when  he  has  not  been  pre- 
vented from  enjoying  it  by  the  lessor. 

Iv  Gaboo  13  Deuyxbed  at  Place  of  Destination,  the  whole  freight  will  be 
earned,  no  matter  how  deteriorated  in  value  by  the  perils  of  the  sea. 

It  is  not  Nbgessaby  to  T&anspoet  the  Gaboo  in  the  same  vessel;  in  case  of 
necessity  arising  from  via  major  during  the  voyage,  the  captain  or  owners 
have  a  right  to  repair,  if  it  can  be  done  within  a  reasonable  time,  or  to 
employ  another  vessel  and  earn  the  freight. 

Owners  abe  Entttlbd  to  Full  Fbeioht,  where,  on  an  accident  happening 
to  the  vessel  the  first  day  oat  necessitating  repairs,  she  was  repaired 
within  ten  days,  and  was  ready  to  proceed,  but  the  charterers  refused  to 
go  on  with  the  voyage. 

AonoK  to  recover  fall  freight  of  the  brigantme  Fama.  The 
opinion  states  the  case.  Jadgment  for  the  plaintiff.  Defend* 
ants  appealed. 

Benjamin,  for  the  plaintiff. 

MUcheU^  contra. 

By  Court,  Bullabix,  J.  This  is  an  action  to  recover  the  hire 
of  the  brig  Fama,  chartered  by  the  defendants  for  a  voyage  from 
New  Orleans  to  Brazos  St.  Jago,  or  Tampico.  The  defendants 
resist  the  payment,  on  the  ground  that  the  vessel  did  not  pro- 
ceed with  the  cargo,  or  deliver  it  at  the  place  of  destination, 
bat  damaged  more  than  three  fourths  of  it  in  the  river  Missis- 
sippi, so  as  to  render  it  impracticable  to  reship  it;  that  the 
▼oyage  was  thereby  broken  up,  and  the  damaged  portion  of  the 
cargo,  after  having  been  duly  inspected  and  surveyed  by  the 
port  i^ardens,  was  by  them  ordered  to  be  sold,  and  it  was  so 
sold  for  account  of  the  underwriters,  and  not  accepted  volun- 
larily  or  unconditionally,  but  merely  received  by  them  as  agent 
for  the  insurers;  that  the  voyage,  nor  any  part  of  it,  was  not 
performed,  no  transportation  or  delivery  of  the  cargo  was 
made,  according  to  the  terms  and  stipulations  of  the  charter 
party,  or  bills  of  lading. 

The  facts  established  on  the  trial  are,  that  the  brig  departed 
from  New  Orleans  on  her  voyage  on  the  third  of  March,  and  on 
the  fourth,  about  daylight,  struck  some  obstacle  under  water, 
which  caused  her  to  spring  a  leak;  that  she  was  leaking  so  fast 
that  it  became  necessary  to  strand  her,  and  having  succeeded  in 
partially  stopping  the  leak,  it  was  found  expedient  to  return  to 
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port  to  repair.  Sh^  reached  the  citj  on  the  fifth,  in  the  after- 
noon, and  on  the  seventh  they  began  to  discharge  the  cargo, 
and  finished  discharging  on  the  ninth,  at  noon.  It  was  found 
that  a  large  part  of  the  cargo  was  damaged,  and  was  sold  by 
direction  of  the  port  wardens,  for  account  of  whom  it  might 
concern.  On  the  fourteenth  of  the  same  month,  the  defend* 
ants  were  notified  by  the  latter  that  the  brig  had  finished  her 
repairs  and  was  ready  to  receive  her  cargo  on  board,  in  order  to 
proceed  on  her  voyage.  But  the  defendants  declined  putting 
any  cargo  on  board.  It  appears  that  the  cargo  was  too  much 
damaged  to  be  reshipped,  at  least  without  being  repacked.  It 
is  not  pretended  that  the  damage  done  to  the  cargo  was  ocoft- 
sioned  by  the  fault  or  negligence  of  the  captain  or  crew,  or  that 
the  vessel  was  not  seaworthy  at  the  time  she  sailed  on  the  pro- 
jected voyage. 

The  obligations  of  the  parties  to  a  contract  of  affreightment 
by  charter  party,  spring  from  the  nature  of  the  contract,  which 
is  one  essentially  of  letting  and  hiring.  As  a  general  principle, 
it  is  weU  settled,  that  the  hire  or  rent  is  due  when  it  depends 
alone  on  the  will  of  the  hirer  or  lessee  to  enjoy  the  thing,  or 
when  he  has  not  been  prevented  from  enjoying  it  by  the  lessor: 
Poth.  Contract  de  Louage;  2  Boulay  Paty,  363. 

When,  therefore,  it  is  asserted  that  the  transportation  of  the 
cargo  to  the  port  of  destination,  is  a  condition  precedent,  with- 
out which  the  freight  or  hire  can  not  be  recovered,  it  must  be 
taken  with  this  limitation,  that  the  charterer  was  not,  by  his 
own  act,  prevented  the  performance  of  that  condition.  If  the 
cargo  had  been  delivered  at  the  place  of  destination,  howeresr 
deteriorated  by  the  perils  of  the  sea,  it  is  conceded  on  all 
hands,  that  the  whole  freight  would  have  been  earned.  It  is 
not  of  the  essence  of  the  contract  that  the  merchandise  should 
be  transported  in  the  same  vessel,  but  in  case  of  neoesaity 
arising  from  vis  major  during  the  voyage,  the  captain  or  owners 
have  a  right  either  to  repair,  if  it  can  be  done  within  a  reason- 
able time,  or  to  employ  another  vessel  and  earn  the  freight 
"If  the  merchant  disagrees  with  this  (to  use  the  words  of  Lord 
Mansfield),  and  will  not  let  him  do  so,  the  master  will  be  en- 
titled to  the  whole  freight  of  the  full  voyage,  and  so  it  was  de- 
termined by  the  house  of  lords  in  the  case  of  Luivaidge  and  How 
V.  Oray  et  aL:"  Ab.  Sh.  311.  According  to  these  principles,  if 
the  Fama,  after  the  accident,  had  put  into  an  intermediate  port 
to  repair,  and  had  a  few  days  after  offered  to  proceed  on  the 
voyage,  having  completed  her  repairs,  and  this  had  been  de* 
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clined  by  the  charterers,  who,  in  the  mean  time,  had  disposed 
of  the  cargo,  we  do  not  doubt  that  the  owners  would  have  been 
entitled  to  full  freight.  How  is  the  case  yaried  when  the  port 
of  departure  becomes,  as  it  were,  a  port  of  necessity,  as  in 
this  case?  Tbe  Toyage  was  begun,  and  whether  the  accident 
happened  in  the  Mississippi  or  on  the  coast  of  Mexico;  whether 
the  vessel  put  back  to  New  Orleans  or  put  into  any  port  be- 
tween that  and  the  Brazos  St.  Jago,  for  the  purpose  of  making 
repairs  and  saving  the  cargo,  can  not,  in  our  opinion,  change 
the  relative  rights  of  the  parties. 

Lord  EUenborough,  who  is  supposed  by  the  counsel  for  the 
appellants  to  have  sanctioned,  in  one  case,  a  different  doctrine, 
laid  down  the  law,  in  the  case  of  Hunter  t.  Prinsep^  in  the  fol- 
lowing manner:  ''The  ship-owners  undertake  that  they  will 
carry  the  goods  to  the  place  of  destination,  unless  prevented  by 
the  dangers  of  the  sea  or  other  unavoidable  casualties;  and  the 
freighter  undertakes  that  if  the  goods  be  delivered  at  the  place 
of  destination  he  will  pay  the  stipulated  freight;  but  it  was  only 
in  that  event,  viz. ,  of  their  delivery  at  the  place  of  destination, 
that  he,  the  freighter,  engages  to  pay  anything.  If  the  ship  be 
disabled  from  completing  her  voyage,  the  ship-owner  may  still 
entitle  himself  to  the  whole  freight,  by  forwarding  the  goods  by 
some  other  means  to  the  place  of  destination;  but  he  has  no 
right  to  any  freight  if  they  be  not  so  forwarded,  unless  the  for- 
warding them  be  dispensed  with,  or  unless  there  be  some  new 
bargain  on  the  subject.  If  the  ship-owner  will  not  forward 
them,  the  freighter  is  entitled  to  them  without  paying  anything. 
One  party,  therefore,  if  he  forward  them,  or  be  prevented  or 
discharged  from  so  doing,  is  entitled  to  his  whole  freight,  and 
the  other,  if  there  be  a  refusal  to  forward  them,  is  entitled  to 
have  them  without  paying  any  freight  at  all:''  10  East,  878;* 
Ab.  Sh.  822.  If  on  a  previous  occasion  his  lordship  had  appa- 
rently lent  the  countenance  of  his  great  name  to  a  contrary  doc- 
trine, it  is  not  for  us  to  reconcile  him  to  himself.  We  think 
ourselves  authorized  to  follow  this  latter  decision  as  more  con- 
sonant to  the  settled  maxims  of  maritime  law,  and  in  harmony 
with  the  best  authorities  in  France,  England,  and  the  United 
States. 

We  concur  with  the  counsel  for  the  appellants,  that  this  is 
not  a  case  in  which  partial  freight  might  be  allowed  a  pro  rcUa 
Uineria.  No  part  of  the  cargo  was,  in  fact,  conveyed  to  the 
port  of  destination,  nor  was  there  such  a  breaking  up  of  the 

1.  Banter  t.  Prinsep. 
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▼oyage  as  to  create  a  new  implied  promise  to  pay  partial  freight. 
The  plaintiffs  are  entitled  to  the  ivhole  or  nothing,  and  we  agree 
with  the  court  below,  that  the  defendants  are  boand  to  pay  the 
entire  hire  of  the  brig. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Fbbioht  is  not  Dub  as  a  general  rule  onlees  the  Toynge  ia  completeds 
8coU  ▼.  Lii>by,  3  Am.  Dec.  431,  where  the  veasel  was  tamed  away  from  the 
port  of  destination  by  a  blockading  fleet.  And  if  it  has  been  paid  in  ad- 
vance, it  must  be  refunded  if  without  fault  of  the  shipper  the  goods  are 
never  carried  to  their  port  of  destination:  Griggs  ▼.  Austin,  15  Id.  175.  If  al 
an  intermediate  point  the  vessel  is  disabled  by  perils  of  the  sea,  and  the  mas- 
ter refuses  to  proceed  with  the  voyage,  or  to  transmit  the  caigo  in  another 
ship,  the  owner  of  the  goods  is  not  liable  to  pay  on  freight:  Wdeh  ▼.  Hieka, 
16  Id.  443. 

Freight  Pbo  Rata  Itinsris  is  due  where  the  owner  of  the  goods  volnn- 
tarily  receives  them  at  an  intermediate  port:  Welch  ▼.  Hicta,  16  Am  Deo. 
443  and  note;  Gray  v.  Wain,  7  Id.  642;  HamOUm  v.  WarfiM,  20  Id.  448^ 
and  the  consent  of  the  owner  may  be  expressly  given,  or  inferred  firoB 
actions  or  words:  Gray  v.  Wain,  wpra. 


Prras  V.  Shubebt. 

(11  LoumAHA,  286.] 

RATincATiON  OF  Aobitt's  Aot. — He  who  is  notified  that  a  contract  has  been 
made  for  him  and  subject  to  his  ratification  by  a  person  who  pretended 
to  have  authority  for  that  purpose,  is  presumed  to  ratify  it  unless  im- 
mediately on  being  informed  thereof  he  repudiates  it. 

Appbal.  The  opinion  states  the  case.  Verdict  for  the  plaintiff 
and  jadgment  thereon. 

Ro8eliu8,  for  the  plaintiff. 

Carter,  corUra, 

By  Court,  Mabtin,  J.  The  plaintiff  sues  for  the  restitution  of 
a  lot  of  hoga  in  the  possession  of  the  defendant,  of  which  he 
alleges  the  latter  wishes  to  defraud  him,  or  for  the  recovery  of 
the  price.  The  defendant  pleaded  the  general  issue,  and  averred 
that  he  had  purchased  the  lot  of  Foster,  who  was  authorized 
by  the  plaintiff  to  sell  it,  and  who  received  payment  therefor. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed.  The  testimony  shows  that  the  defendant 
purchased  the  hogs  from,  and  made  payment  for  them  to  Foster, 
who  informed  liim  that  they  belonged  to  the  plaintiff,  and  the 
validity  of  the  sale  was  to  depend  on  his  ratification;  'that  he, 
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Foster,  had  been  intrusted  with  them  by  the  plaintiff,  and  was 
obliged  to  sell  them,  because  he  was  without  means  of  buying 
com  to  feed  them.  The  plaintiff  arrived  a  few  days  after,  and 
called  on  the  defendant,  and  was  informed  by  him  that  he  had 
purchased  the  hogs  of  Foster,  who  told  him  they  were  sold  for 
the  plaintiff's  benefit,  and  that  the  validity  of  the  sale  depended 
upon  the  latter's  ratification.  The  plaintiff  did  not  then  dis- 
avow the  act  of  Foster,  but  intimated  his  intention  of  pursuing 
him  to  recover  the  money.  For  this  purpose  he  requested  the 
defendant  to  aid  him  by  an  advance  of  twenty  dollars,  which 
was  done,  and  to  furnish  him  with  Foster's  receipt  as  evidence 
of  his  claim  against  the  latter.  The  pursuit  of  Foster  having 
been  neglected  or  proving  fruitless,  the  present  suit  was  brought. 

We  are  not  satisfied  with  the  correctness  of  the  verdict.  It 
appears  to  us  that  if  the  plaintiff  intended  to  disavow  the  sale 
by  Foster,  he  ought  to  have  done  so  immediately  on  his  arrival. 
He  ought  not  to  have  played  fast  and  loose,  and  induced  the 
defendant  to  forego  the  immediate  pursuit  of  Foster.  No  prin- 
ciple is  better  settled  than  that  he  who  is  notified  that  a  contract 
has  been  made  for  him,  and  subject  to  his  ratification,  by  a  person 
who  pretended  to  have  authority  for  that  purpose,  is  presumed 
to  ratify  it,  unless  immediately  on  being  informed  thereof,  he 
repudiates  it:  Dig.,  lib.  14,  tit.  6,  I.  16;  Part.,  5,  tit.  1, 1.  6, 
note  2;  Merlin's  Questions  de  Droit,  verbo  Compte  Courant, 
sec.  1;  Paillet  on  the  1985tb  art.  of  the  Code  Napoleon;  Flower 
el  al.  V.  Jones  ei  aX.,  7  Mart.  (N.  S.)  143;  La.  Code,  art.  2958. 

We  have  thought  it  best  to  have  the  case  submitted  to  a 
second  jury,  especially  as  the  defeudaut's  counsel  has  urged, 
that  he  will  be  enabled  to  prove  that  the  money  received  by 
Foster  from  the  defendant,  has  come  into  the  plaintiff's  posses- 
sion. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed, 
the  judgment  set  aside,  and  the  case  remanded  for  a  new  trial; 
the  costs  of  the  appeal  being  borne  by  the  plaintiff  and  ap- 
pellee. 

Followed  in  Bonneau  v.  Poydras^  2  Kob.  1,  20,  in  respect  to  the  presumed 
ratiiication  of  an  unauthorized  act  of  which  the  principal  has  been  notified 
and  which  he  does  not  repudiate.  The  same  principle  is  laid  down  in  Lar- 
tigue  V.  Pett^  5  Id.  91;  and  in  OuimbiUot  v.  AbcUt  6  Id.  284,  where  the  limita- 
tion is  expressed  that  to  charge  one  as  principal  on  the  ground  of  a  ratifica- 
tion presumed  from  silence,  the  person  seeking  to  so  charge  him  must  show 
that  he  has  been  misled  by  the  silence  of  the  principal,  or  has  been  induced 
to  forego  some  advantage  he  would  otherwise  have  enjoyed. 
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FeNNESSY   v.  GrONSOULm. 

[11  LounuxA,  410.] 
A  Suit  to  Avoid  ▲  Judgment  recovered  by  the  defendant  againrt  her  fan** 

Iwnd,  «nd  the  aaaignment  of  property  in  porsoaiioe  of  it,  aa  beingin  fraud 

of  the  pUuntiflPa  right,  ie  a  revocatory  action  within  the  meaning  of  the 

Loniiriana  code. 
KvxET  DsviOB,  CoifTEBiTAKaB,  OK  Machznatiok  by  which  a  eteditor  may 

have  been  prejudiced,  may  be  the  sabject  of  each  an  action. 
Av  AflSiomfBNT  Pubsuakt  to  a  Judomsnt  in  favor  of  a  wife  for  her  dotal 

and  paraphernal  rights,  is  but  a  contract,  and  may  be  attacked  by  the  hnap 

band's  creditors  for  frand. 
MxBB  AdurowLKDOMBNT  IK  A  Marrtaob  CoMT&Aior  of  the  leoeipt  of  money, 

is  not  condasive  on  the  husband's  creditors. 
MoBTOAOKD  Pbofxbtv,  Qivsn  IN  SATisFACTioir  of  a  jndgmanty  ia  takan  snl^ 

ject  to  tho  mortgage. 

Suit,  in  the  nature  of  an  hypoiheoary  action,  to  anforoe  a  Ju- 
dicial action.    The  opinion  states  the  case. 

Bowen,  for  the  plaintiff. 

CaHI^  and  Simony  contra. 

By  Court,  Bttllabb,  J.  The  plaintiff  alleges,  that  he  id  a 
judgment  creditor  of  Sebastian  Oastigo,  deceased,  insolvent; 
that  the  present  defendant,  his  wife,  had  entered  with  him  into 
a  fraudulent  combination  to  place  his  property  beyond  the 
reach  of  his  creditors,  and  particularly  of  any  execution  which 
might  issue  on  the  judgment  in  favor  of  the  plaintiff;  that  un- 
der the  false  pretense  of  having  brought  into  marriage  the  som 
of  four  thousand  two  hundred  dollars,  partly  in  her  own  sav- 
ings, partly  in  a  sum  of  six  hundred  dollars,  to  be  paid  shortly 
after  the  marriage,  and  a  tract  of  land,  and  partly  in  a  dona- 
tion of  two  thousand  four  hundred  dollars,  from  Madame  Da- 
bouclet,  which,  he  avers,  never  was  paid,  although  the  payment 
is  acknowledged,  for  fraudulent  purposes  in  the  marriage  con- 
tract, she  had  recovered  a  judgment  against  her  said  husband 
for  the  full  amount  of  four  thousand  two  hundred  dollars^ 
which  had  been  satisfied  by  setting  over  to  her,  at  its  appraised 
value,  all  the  property  of  her  husband;  that  the  tract  of  land 
which  she  had  brought  into  marriage,  estimated  at  six  hundred 
dollars,  had  been  set  over  to  her  in  part  satisfaction  of  her 
judgment,  estimated  only  at  one  hundred  dollars.  The  plaintiff 
alleges,  that  this  judgment,  to  which  he  was  not  a  party,  is  null, 
and  he  prays  it  may  be  annulled  on  account  of  the  fraud  and 
collusion  between  the  parties,  averring  at  the  same  time,  thAt 
the  husband  had  never  received  the  several  sums  specified  in 
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the  marriage  contract.  The  petition  concludes  with  a  prayer 
for  a  judgment  for  two  thousand  dollars  damages,  and  general 
relief. 

In  an  amended  petition,  the  plaintiff  further  prays,  that  the 
defendant's  judgment  against  her  husband,  and  all  proceedings 
thereon,  be  annulled,  or  that  the  land  so  received  by  her  at  one 
hundred  dollars,  be  decreed  to  be  sold,  and  its  proceeds,  after 
paying  her  one  hundred  dollars,  applied  to  pay  the  plaintiff's 
judgment,  or  that  she  be  adjudged  to  pay  him  five  hundred 
dollars,  she  having,  even  supposing  no  fraud  to  have  been  com- 
mitted, received  that  sum  over  and  above  what  was  due  her  by 
her  husband.  This  amended  petition  also  concludes  with  a 
prayer  for  general  relief.  The  defendant  denies  her  liability 
to  pay  any  debt  of  her  late  husband.  She  alleges,  that  the 
plaintiff  had  full  notice  of  the  claims  she  had  upon  her  hus- 
band by  her  marriage  contract,  and  that  notwithstanding  the 
opposition  of  the  plaintiff  and  other  creditors,  she  obtained  a 
judgment  on  the  twenty-fourth  of  October,  1824,  against  him, 
and  that  in  pursuance  thereof,  the  parish  judge,  assisted  by 
two  experts,  had  set  over  to  her  property  to  the  amount  of  her 
claim,  and  that  the  judgment  is  conclusive  upon  the  plaintiff. 
She  further  pleads  the  prescription  of  one  year. 

The  judgment  set  up  by  the  plaintiff  was  rendered  on  the 
nineteenth  April,  1824,  and  this  suit  was  instituted  on  the 
nineteenth  Mareh,  1827.  The  property  was  set  over  to  the 
defendant  on  the  twenty-fourth  of  January,  1836,  in  satisfaction 
of  her  judgment. 

So  far  as  the  object  of  the  present  suit  is  to  avoid  the  judg- 
ment recovered  by  the  defendant  against  her  husband,  and  the 
assignment  of  property  to  her,  in  pursuance  of  it,  as  in  fraud 
of  the  plaintiff's  rights,  we  can  regard  it  in  no  other  light  than 
as  a  revocatory  action,  by  which,  according  to  the  code,  credit- 
ors may  cause  to  be  annulled  any  contract  or  transaction,  so  far 
as  they  may  have  been  injured  by  it.  Every  device,  contrivance^ 
or  machination,  by  which  a  creditor  may  have  been  prejudiced, 
may  form  the  subject  of  this  action.  The  assignment  made  to 
the  wife,  of  property,  though  made  by  the  parish  judge  and 
experts,  in  conformity  to  the  judgment,  in  presence  and  by  the 
express  consent  of  the  parties,  must  be  considered  as  essentially 
a  contract:  a  datUm  en  paiement,  A  contract  of  that  descrip- 
tion, in  consideration  of  the  dotal  and  paraphernal  rights  of  the 
wife,  is,  perhaps,  authorized  by  the  code;  but,  like. all  other 
contracts,  it  is  liable  to  be  attacked,  as  in  fraud  of  other  cred* 
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itors  of  the  husband.  The  action  is,  however,  prescribed  bjr 
one  year,  to  run  from  the  date  of  the  judgment  which  the  attack- 
ing creditors  may  have  obtained.  The  evidence  does  not,  iu 
our  opinion,  authorize  a  judgment  against  the  defendant,  for 
anything  as  personally  liable  for  the  debt.  But  the  district 
court  thought,  that  as  it  appeared  in  evidence  that  the  plaintiff 
had  a  judicial  mortgage  on  the  slaves  transferred  to  the  defend* 
ant  under  her  judgment,  he  was  entitled  to  have  them  seized 
and  sold,  and  rendered  judgment  accordingly  under  the  prayer 
for  general  relief. 

No  objection  was  made  to  the  introduction  of  the  evidence^ 
and  it  is  contended  that,  according  to  the  well-settled  doctrine 
of  our  jurisprudence,  parties  are  to  recover  according  to  their 
proofs.  The  plaintiff  shows  a  judicial  mortgage  on  the  slaves 
set  over  to  the  defendant,  and  it  does  not  appear  to  us  she  has 
shown  a  better  right.  The  mere  acknowledgment  in  a  marriage 
contract  of  the  receipt  of  money  by  the  husband,  is  not  con- 
clusive against  his  creditors.  There  is  no  proof  that  the  two 
thousand  five  hundred  dollars,  alleged  to  have  been  given  as  a 
marriage  portion,  ever  was  paid  to  the  husband,  and  the  tract 
of  land  for  which  she  recovered  six  hundred  dollars,  remained 
her  property  notwithstanding  the  estimation  in  the  contract. 
But  the  district  court  went  further  than  merely  ordering  the 
slaves  to  be  seized  and  sold  to  satisfy  the  mortgage,  aod  pro- 
nounced the  nullity  of  the  judgment  and  transfer.  In  tbis  respect 
we  think  its  judgment  ought  to  be  reformed.  We  are  bound  to 
consider  the  defendant  as  owner  of  the  property  set  over  to  her 
under  her  judgment,  but  that  the  previous  mortgage  of  the 
plaintiff  still  subsists  on  the  slaves,  and  they  are  liable  to  be 
seized  and  sold  to  pay  the  amount. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed; 
and  proceeding  to  give  such  judgment  as  ought  to  have  been 
rendered  below,  it  is  further  ordered  and  decreed,  that  the 
slaves  Charles,  Agatha,  and  her  children,  Eugene,  Zenon,  and 
Mflrie,  and  also  a  mulattress  named  Marie,  be  seized  and  sold  to 
satisfy  the  plaintiff's  judgment,  to  wit:  the  sum  of  eight  hundred 
and  fifty  dollars,  with  interest  at  five  per  cent.,  from  the  twenty- 
fifth  of  March,  1824,  and  costs,  together  with  the  costs  of  thedis 
trict  courti,  those  of  the  appeal  to  be  paid  by  the  plaintiff  ana 
appellee. 

A  Judgment  Given  to  Delay  or  Defraud  Cbeditobs  is  voidable  at  the  in- 
•tance  of  creditors:   Mackie  v.  Cairns,  15  Am.  Dec  477;  Faria  v. 
17  Id.  77. 
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BoATNEB  V.  Walker. 

[11  Louisiana,  682.] 

ComnucATiov  or  a  Tttlb  bt  Act  op  Conobess  ia  equivalent  to  a  patent^ 
and  can  only  be  defeated  by  a  prior  title  out  of  the  government. 

fiRTLEB's  PnasBSSiON  UNDER  DONATION  AcT  and  confirmation  of  his  title  is 
superior  to  the  certificate  of  the  commissioners  for  the  adjustment  of 
land  titles,  followed  by  an  order  of  survey  and  actual  survey  and  loca- 
tion approved  by  the  surveyor-genera} 

Burr  in  the  nature  of  a  petitory  action.  The  opinion  states  the 
case.    Verdict  for  the  plaintiff;  judgment  thereon  and  appeal. 

Laioaon,  for  the  plaintiff. 

Muse,  contra. 

By  Oourt,  Bullard,  J.  The  plaintiff  asserts  title  to  a  tract  of 
land,  a  part  of  which  is  alleged  to  be  in  possession  of  the  de- 
fendant. The  evidence  of  title  which  he  exhibits,  consists  of 
a  certificate  of  the  commissioners  for  the  adjustment  of  land 
titles  in  the  territory  east  of  the  island  of  Orleans,  in  favor  of 
an  actual  settler,  followed  by  an  order  of  survey,  granted  by 
the  register  and  receiver,  and  an  actual  survey  and  location  ap- 
proved by  the  surveyor-general. 

The  defendant  sets  up  title  to  the  premises  in  dispute,  under 
one  Smith,  who,  he  alleges,  was  a  settler,  entitled  to  a  donation 
from  the  government  of  the  United  States,  who  sold  his  claim 
to  Silliman,  and  the  latter  to  White,  who  conveyed  the  same 
to  the  defendant.  He  alleges,  that  he  and  those  from  and 
through  whom  he  holds,  have  been  in  possession  since  1802. 
In  an  amended  answer,  the  defendant  sets  up  a  confirmation  of 
his  claim,  by  a  special  act  of  congress,  passed  since  the  institu- 
tion of  this  suit.  He  further  pleads  prescription.  The  plaintiff 
had  a  verdict  and  judgment  in  his  favor,  and  the  defendant 
appealed. 

The  act  of  congress,  of  the  twenty-ninth  May,  1830,  confirms 
the  claim  of  the  defendant  to  a  tract  of  land,  not  exceeding  six 
hundred  and  forty  acres,  '*  it  being  the  place  settled  by  Thomas 
Smith,  and  transferred  by  him  to  Silliman,  by  Silliman  to 
White,  and  by  White  to  Walker."  It  covers  all  the  land  pur- 
chased by  the  defendant  from  White,  and  as  the  sovereign  is 
unlimited  as  to  the  mode  of  granting,  this  confirmation  must  be 
considered  as  equivalent  to  a  patent.  It  must,  therefore,  be 
regarded  as  the  best  title  to  the  disputed  premises,  unless  it 
ean  be  shown  that  the  plaintiff  had  a  prior  title  out  of  the 
government. 
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It  appears  in  evidence,  that  the  parties  had  had  a  controversj 
before  the  register  and  receiver,  in  relation  to  their  respectiye 
claims.  Those  officers  do  not  appear  to  have  decided  finally 
upon  Smith's  claim.  They  regard  it  as  a  neglected  one,  yet  to 
be  acted  upon  by  the  government.  They  say  in  their  decision, 
that  '*  as  defective  as  the  claim  of  Dr.  Walker  appears  to  us  to 
be,  we  could  not  without  great  injustice,  run  his  claim  into  an- 
other's survej',  before  a  final  decision  is  had  thereon  by  govern- 
ment." It  is  true,  they  order  the  plaintiff's  claim  to  be  surveyed 
without  regard  to  a  provisional,  or  as  it  is  called,  a  conditional, 
line  between  the  parties,  called  in  the  record  the  Dutton  line; 
but  they  direct  in  their  order  of  survey,  "  that  the  southern 
boundary  be  left  for  the  present,  open,  until  the  claim  of  Dr. 
Walker  be  finally  decided  on."  The  surveyor-general  certifies 
in  a  note  to  his  proc^  verbal,  that  the  order  of  survey  required 
him  to  designate  the  line  said  to  have  been  made  between  the 
claims  of  Boatuer  and  Dr.  Walker,  so  that  the  same  can  be  laid 
down  on  the  connected  township  plat,  but  that  the  diagram 
furnished  by  him  does  not  show  it.  The  plaintiff  has  not  yet 
received  a  patent  for  the  land  claimed  by  him;  and  his  title,  in 
our  opinion,  ought  not  to  prevail  over  the  title  conferred  on  the 
defendant  by  the  special  act  of  congress.  The  record  does  not 
show  to  what  precise  extent  the  two  claims  conflict,  but  we  are 
of  opinion  that  the  defendant  has  exhibited  the  best  title  to  all 
the  land  purchased  by  him  from  White,  and  described  in  his 
conveyance;  and  as  the  plaintiff  does  not  show  that  he,  the  de- 
fendant, is  in  possession  of  any  other  land,  judgment  must  be 
entered  in  his  favor. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  reversed,  and  the  verdict  set 
aside,  and  that  ours  be  for  the  defendant,  with  costs  in  both 
courts. 


Sm  Slack  V.  Orillion,  poat. 


Slack  v.  Orillion. 

[11  LOUXBZAHA,  687.] 

CoNTiBMATioy  BT  AcT  OF  CoNOBBSS  OF  TfTLE  to  Specific  tract  of  land  ifl  eqvhr- 
alent  to  a  patent;  but  where  the  boundaries  are  vague  and  anoertaiB^ 
the  government  may  make  a  valid  sale  of  land  not  necessarily  embraced 
within  the  confirmation. 

CoNFiBMATiON  OF  Claim  emanating  from  the  former  governments  of  Looiaiaiia 
is  but  a  relinquishment  of  title  on  the  part  of  the  government^  and  par- 
ties  must  look  to  the  primitive  title  to  ascertain  the  boondariea. 
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Petitobt  action.  The  case  appears  irom  the  opinion.  Ver- 
dict and  judgment  for  the  plaintiff.    Defendants  appealed. 

Winchester  and  Ives,  for  the  plaintiff. 
Labavxe  and  Stacy,  contra. 

Bj  Court,  BuLLARDy  J.  In  this  case  our  attention  has  been 
drawn  to  the  charge  of  the  judge  to  the  jury,  which  was  excepted 
to  bj  the  counsel  for  the  appellants.  The  jury  were  instructed, 
that  if  the  defendants'  title,  which  is  derived  from  the  same 
source  as  that  of  plaiutiff,  was  acquired  after  the  coofirma- 
iion  of  plaintiff's  claim,  then  he  has  no  title,  because  the  goyern- 
mont  had  already  parted  with  its  title,  aud  therefore  had  none 
to  sell;  that  the  jury  had  nothing  to  do  with  the  proceedings  or 
evidence  on  which  the  commissioners  or  congress  acted,  in 
granting  the  confirmation  of  plaintiff's  title,  and  the  certificate 
of  confirmation  is  sufficieot  evidence  of  what  it  states,  and  the 
jury  can  not  go  behind  these  confirmations;  and  finally,  to 
simplify  the  question,  they  were  told  that  when  the  same  land 
is  in  contest,  a  confirmation  in  1820,  is  a  better  title  than  a 
patent  granted  in  1826,  or  an  auction  sale  by  the  United  States, 
after  the  confirmation. 

This  charge,  we  think,  was  well  calculated  to  mislead  the 
jury  aH  to  the  merits  of  this  controversy.  It  is  true  that  when 
the  confirmation  by  act  of  congress  is  specific  as  to  the  bounda* 
ries  and  location  of  the  land,  the  tHle  to  which  is  confirmed 
by  it,  and  a  new  title  is  conferred,  we  have  ruled  recently  in  the 
case  of  Boatner  v.  Walker  [ante,  723],  just  decided,  that  it  is 
equivalent  to  a  patent.  But  when  the  boundaries  of  the  con- 
firmed claim  are  vague  and  uncertain,  and  are  to  be  fixed  by 
the  operations  of  the  surveying  department,  or  are  only  the 
recognition  of  a  pre-existing  right  or  claim,  and  before  such 
survey  and  location  the  government  sells  a  part  of  the  land  not 
necessarily  embraced  within  the  tract  confirmed,  we  held,  in  the 
case  of  Lefebvre  v.  Comeau  et  oZ.,  in  the  western  district,  11  La. 
321,  that  the  title  of  the  purchaser  would  prevail. 

The  defendants  hold  under  three  patents  from  the  govern- 
ment of  the  United  States,  dated  in  1826,  for  lots  of  land  num- 
bered 26, 27,  and  28,  on  the  west  side  of  the  Bayou  Qrosse  T£te, 
**  according  to  the  official  plat  of  the  survey  of  said  la&ds,  re- 
turned to  the  general  land  office  by  the  surveyor-general;"  no 
copy  of  that  plat  is  in  the  record.  But  the  evidence  before  us 
is  far  from  satisfying  us  that  the  same  land  had  been  previously 
grarted  by  the  government  to  the  plaintiff. 

We  are  of  opinion  that  the  court  also  erred  in  charging  the  jorj 


726  Slack  v.  Orillion.  [Louisiana, 

that  they  could  not  look  beyond  the  confirmation  of  the  plaintifTa 
claim.  When  the  claim  confirmed  by  the  commissioners  or  bj 
act  of  congress  emanated  from  the  preceding  governments  of 
Louisiana,  the  primitive  title  is  merely  recognized,  and  recur- 
rence must  necessarily  be  had  to  it,  in  order  to  ascertain  the  ex- 
tent and  boundaries  of  the  laud.  The  confirmation,  in  such  a 
case,  operates  only  as  a  relinquishment  of  title  on  the  part  of  the 
government.  According  to  these  principles,  aud  under  the 
peculiar  circumstauces  of  this  case,  if  it  be  admitted  that  lots 
numbers  26,  27,  and  28,  which  had  been  sold  in  1826,  acconl- 
ing  to  an  o£Scial  plat,  were,  in  1830,  covered  by  the  survey  of 
the  land  claimed  by  the  plaintiff,  we  should  conclude  that  the 
title  of  the  defendants  is  best,  because  at  that  time  the  land 
claimed  by  them,  under  the  patents,  had  ceased  to  belong  io 
the  United  States,  and  could  not  be  taken  by  the  surveying 
department,  in  order  to  make  up  to  the  plaintiff  his  quantity; 
but  this  is  left  vague  and  uncertain.  We  have  not  before  us 
the  plat  of  survey  upon  which  the  patents  issued,  nor  can  we 
ascertain  what  changes  have  since  been  made,  so  as  to  make 
room  for  the  plaintiff.  If  such  a  change  has  been  made,  it  is 
not,  in  our  opinion,  conclusive  upon  the  defendants. 

But  the  evidence  of  confirmation  of  the  claims  of  Franche- 
bois  and  Beboul  is  quite  unsatisfactory.  It  appears  that  their 
pretensions  were  once  rejected  by  the  commissioners.  The  par- 
ties then  claimed,  the  ofte  two  thousand,  and  the  other  one 
thousand  superficial  arpents,  and  not  acres.  They  were  re- 
jected, because  they  had  only  a  requete,  without  any  evidence 
of  habitation  or  cultivation,  and  that  their  claim  was  unwar- 
ranted by  any  law,  usage,  or  custom  of  the  Spanish  government. 

When  the  claims  were  afterwards  presented  to  the  register 
and  receiver,  acting  as  a  board  of  commissioners,  they  are  stated 
to  be  for  acres,  instead  of  arpents,  and  to  be  founded  on  orders 
of  survey,  issued  by  the  proper  Spanish  authorities;  and  those 
officers  declare  it  to  be  their  opinion  that  all  the  claims  included 
under  the  second  species  of  the  first  class  are  already  confirmed 
by  the  act  of  congress  of  the  twelfth  of  April,  1814,  without  stat- 
ing that  those  claims  had  ever  been  so  claimed.  This  certificate 
of  an  opinion  upon  the  construction  of  the  act  of  congress  ia 
followed  by  a  further  certificate  of  the  present  register  of  the 
land  office,  who  furnishes  a  copy  of  it,  that  it  is  taken  from  the 
veports  on  land  claims  in  his  office,  and  which  reports  were  con« 
firmed  by  act  of  congress  of  the  eleventh  May,  1820. 

The  first  certificate  does  not  show  that  the  claims  of  Bebool 
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and  Franchebois  were  embraced  under  the  second  species  of 
the  first  class;  and  the  only  report  which  is  shown  to  have  been 
made  upon  them  before  the  act  of  congress  of  1814,  is  that  in 
which  they  are  declared  to  be  unfounded,  and  are  consequently  - 
rejected.  A  recurrence  to  the  act  of  1814  does  not  satisfy  us 
that  a  claim  which  had  been  rejected  because  it  was  not  accom* 
panied  by  any  written  evidence  of  title  emanating  from  the 
Spanish  government,  was  confirmed  by  that  act:  See  Land 
Laws,  651.  The  certificate  of  the  preseut  register,  that  the  re- 
ports of  the  former  board,  when  it  appears  that  they  only  re- 
ported an  opinion  that  a  certain  class  of  claims  had  already 
been  confirmed  without  recommending  their  coufirmation,  have 
been  confirmed  by  the  act  of  1820,  is  at  best  but  his  construc- 
tion of  that  act  of  congress.  The  first  section  of  the  act  re- 
ferred to  by  the  register  enacts  that  the  claims  for  land  within 
the  eastern  district  of  the  state  of  Louisiana,  described  by  the 
register  and  receiver  in  their  reports  of  the  twentieth  Novem- 
ber, 1816,  and  recommended  with  said  report  for  confirmation, 
be,  and  the  same  are  hereby  confirmed  against  any  claim  on  the^ 
part  of  the  United  States:  Land  Laws,  778. 

The  plaintiff  purchased  only  arpents,  and  he  can  not  recover, 
in  any  event,  more  than  he  purchased;  and  we  are  of  opinion 
that  the  defendant  has  a  right  to  give  the  best  evidence  in  his 
power  of  the  true  extent  of  the  original  title  under  which  the 
plaintiff  holds,  and  we  can  not  presume  the  government  has  con- 
firmed a  greater  extent  than  his  primitive  title  imported. 

We  are,  however,  not  prepared  to  say  that  the  court  erred  in 
rejecting,  as  evidence,  copies  of  the  requetes,  certified  by  the 
register  of  the  land  office  to  be  true  copies  from  his  register. 
But  we  can  not  c<5ncur  in  one  of  the  reasons  given  for  it,  to  wit: 
that  as  the  plaintiff  only  claimed  under  the  United  States,  they 
were  not  bound  to  go  beyond  the  confirmation.  We  have 
already  expressed  our  views  on  that  point.  The  offer  to  produce 
such  copy  should  have  been  preceded  by  such  steps  as  are  re- 
quired by  the  code  of  practice,  or  on  opportunity  on  the  part  of 
the  plaintiff,  allowed  to  produce  the  originals. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  reversed,  and  the  verdict  set 
aside;  and  it  is  further  ordered,  that  the  case  be  remanded 
for  a  new  trial,  with  directions  to  the  judge  to  abstain  from 
charging  the  jury  upon  the  points  objected  to  in  his  former 
charge,  except  in  conformity  with  the  opinions  herein  expressed, 
and  that  the  appellee  pay  the  costs  of  this  appeal. 
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Kendall  t;.  Field. 

[U  MAim,  80.] 

BanroLB  upon  which  a  Woodman  Kept  an  Aooount  of  the  qiumtity  of  tlin* 
ber  hewn  by  him  in  the  woods  from 'day  to  day  under  a  oootraot  witib 
another  who  took  away  the  timber  without  a  survey,  le  admlauble  oti- 
dence  in  an  action  brought  by  such  woodman's  administrator  against  the 
employer  to  recover  the  value  of  such  labor. 

W1TNB8S  IS  DisQDAunED  BT  INTEREST  FROM  Testiftino  in  favor  of  the  de- 
fendant in  an  attachment  suit,  where  the  land  attached  has  subsequently 
been  conveyed  to  such  witness  with  warranty,  and  by  him  conveyed  to 
another  with  warranty. 

Assumpsit  on  an  aocount  brought  by  the  plaintiff  as  adminis- 
trator. Certain  evidence  of  the  account  was  admitted  against 
the  defendants'  objection,  the  nature  of  which  is  stated  in  the 
opinion.  The  judge  also  refused  to  admit  the  testimony  of  one 
to  whom  certain  land  of  the  defendants,  after  having  been 
attached  in  this  suit,  was  conveyed  with  warranty,  and  by  whom 
said  land  had  been  conveyed  to  a  third  person  with  warranty, 
on  the  ground  that  the  witness  was  interested  in  the  event  of  the 
suit.  Verdict  for  the  plaintiff,  which  the  defendants  now 
moved  to  set  aside  on  the  ground  of  error  in  the  rulings  above 
referred  to. 

TF.  P,  Fessenden,  for  the  defendants. 

E.  Brown,  for  the  plaintiff. 

By  Court,  Weston,  C.  J.  The  plaintiff's  intestate  was  em- 
ployed by  the  defendants  to  hew  timber  for  them  in  tho  woods. 
While  there,  the  intestate  entered  daily  on  a  shingle,  the 
quantity  hewn  by  him  each  day.     It  was  taken  away  by  the  do* 
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fendants,  without  being  surveyed,  and  mingled  with  other 
timber.  Considering  the  nature  of  his  employment,  and  the 
place  where  he  was,  and  that  the  shingle  contained  the  daily 
minutes  of  the  business  iu  which  he  was  engaged,  we  think  it 
was  legally  admissible.  It  was  a  substitute  for  a  memorandum 
book,  which  answered  the  purpose  at  the  time,  and  was,  per- 
haps, as  little  liable  to  alteration  or  erasure,  without  being 
detected  by  the  eye,  as  if  made  on  paper.  And  we  are  of  opin- 
ion, that  it  was  proper  evidence  to  be  submitted  to  the  jury, 
and  to  be  weighed  by  them,  in  connection  with  the  other  tes« 
timony. 

The  witness  rejected  was  clearly  inadmissible  on  the  ground 
of  interest.  If  the  defendants,  for  whom  he  was  called,  had 
prevailed,  their  land,  which  has  been  conveyed  to  him  since 
this  action,  and  which  he  has  reconveyed  with  warranty,  would 
be  liberated  from  attachment.  That  a  witness  so  circum- 
stanced, is  incompetent,  although  he  may  have  taken  a  cove- 
nant of  warranty  from  his  grantor,  was  decided  in  SchiUinger 
V.  McCann,  6  Greenl.  364,  to  which  we  refer. 

Judgment  on  the  verdict. 

Obioinal  Entries  as  Evioencs:  See  the  note  to  Merrill  v.  Ithaca  etc, 
B.  B,  Co,,  ante,  130,  referring  to  other  caaee  and  notes  in  thia  series  on  the 
sabject. 
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114  Mains,  U.] 

Tebspass  does  not  Lib  fok  Goods  Deliyeked  bt  the  Owner  to  the  de- 
fendant, and  afterwards  sold  by  the  latter  to  a  stranger  without  an- 
thority. 

Abttbe  of  a  License  Given  bt  the  Ownek  of  goods  does  not  oonstitnte 
the  licensee  a  trespasser  ab  initio. 

Trespass  for  certain  harness.  It  appeared  that  an  agent  of 
the  plaintiff  agreed  to  sell  the  harness  to  the  defendant,  and  de- 
livered the  same  to  him  upon  condition  that  he  was  to  pay  part 
of  the  purchase  money,  and  give  security  for  the  residue  on 
the  Monday  following  the  agreement,  and  that  the  defendant 
took  away  the  property,  promising  to  return  it  on  Monday,  if 
he  did  not  by  that  time  make  payment  and  give  security  as 
agreed.  Ho  did  not  make  payment,  nor  give  security  as 
agreed;  nor  did  he  return  the  property,  but  sold  it  to  a  third 
person.     There  was  no  proof  of  a  demand.     The  judge  who 
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tried  the  cause  instracted  the  juxy  that  treapass  would  lie. 
Verdict  for  the  plaintiff,  which  the  defendant  moved  to  oel 
aside  for  misdirection. 

J.  Appleton,  for  the  defendant. 
Rogers^  for  the  plaintiff. 

By  Court,  Weston,  G.  J.  The  general  property  in  the  hamesB 
being  in  the  plaintiff,  drew  after  it  such  a  constructive  posaee- 
sion  in  him,  as  would  enable  him  to  maintain  trespass  against  a 
stranger.  The  bailee  being  answerable  to  the  general  owner, 
may  also  bring  trespass;  and  the  right  to  maintain  it  attaches 
in  him,  who  first  brings  the  action.  But  a  party  shall  not  be 
charged  as  a  trespasser  for  goods,  w£ioh  he  received  by  delivery 
from  the  owner.  Williams,  in  his  notes  to  Saunders,  2  Saond. 
47,  note  1,  says,  that  where  the  taking  is  lawful  6r  excusable, 
trespass  can  not  be  supported;  but  the  owner  must  bring  trover. 
And  such  was  the  opinion  of  the  court  in  Cooper  v.  Ghitty,  1 
Burr.  20,  and  in  Smith  et  al.  v.  MiUes,  1  T.  B.  475.  In  Ex  parte 
Ghamberiain^  1  Sch.  &  Lef.  820,  Lord  Ohancellor  Bedeedale 
says  that  trespass  can  not  be  brought  for  goods  that  were  law- 
fully delivered. 

If  a  party  comes  to  the  possession  of  goods  lawfully,  for  any 
subsequent  unlawful  conversion  of  them,  the  appropriate  remedy 
is  trover.  And  this  action  will  lie,  where  trespass  will,  for  the 
unlawful  taking  is  a  conversion.  But  Serjeant  Williams,  in 
the  note  before  cited,  says,  that  the  converse  of  this  proposition 
is  not  true.  It  has  been  ingeniously  argued  by  the  counsel  for 
the  plaintiff,  that  any  act  is  a  trespass,  in  relation  to  the  goods 
of  another,  for  which  there  is  no  justification  or  excuse.  But 
the  remedy  for  every  such  act,  is  not  trespass  vi  et  armia.  That 
would  be  confounding  all  distinction  between  trespass  and 
trover.  Every  unlawful  conversion,  is  without  justification  or 
excuse.  If  a  man  hires  a  horse  to  use  two  days,  and  he  continues 
to  use  him  the  third  day,  it  could  hardly  be  contended  that 
trespass  would  lie;  although  such  use  would  be  unlawful;  and 
the  owner  would  be  entitled  to  the  immediate  possession.  Yet 
being  the  general  owner,  and  as  such  having  a  constructive  pos- 
session, he  might  undoubtedly  maintain  trespass  against  a 
stranger,  who  should  presume  to  use  the  horse  on  the  third  day. 
The  ground  of  distinction  is,  that  the  taking  by  the  stranger, 
would  be  tortious  from  the  first.  If  A.  permits  his  goods  to 
remain  with  B.  for  his  own  use,  and  B.  delivers  them  to  C.  to 
carry  to  another  place,  trespass  does  not  lie  by  A.  against  O. : 
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6  Com.,  Trespass,  D.  The  reason  is,  that  B.  had  the  goods  by 
delivery  from  the  owner. 

In  the  Six  Carpenters'  case,  8  Oo.  146,  it  was  resolved,  that 
whoever  abuses  an  authority  or  license  derived  from  the  law, 
becomes  thereby  a  trespasser  ab  initio;  but  that  it  is  otherwise, 
where  the  license  or  authority  is  derived  from  a  party.  And 
Baron  Comyns  deduces  from  that  case  the  general  principle, 
that  if  a  man  has  license  or  authority  from  the  plaintiff  himself, 
trespass  does  not  lie  against  him,  though  he  abuses  his  license 
by  misfeasance:  6  Com.,  Trespass,  D. 

The  opinion  of  the  court  is,  that  upon  the  facta  in  the  case^ 
an  action  of  trespass  can  not  be  supported. 

Verdict  set  aside. 

Abuse  of  Authobit7  CoNSTrruTBS  One  a  Trxspassib  ab  Izmio,  Whin. — 
Thia  sabjeot  is  considered  in  the  note  to  Barrett  v.  WkUe,  14  Am,  Deo.  865w 
See  also  BarreU  v.  Lighifooi,  16  Id.  110. 

Trespass  voa  Goods  without  Demand.— In  Stamky  v.  Cfaylord,  1  Cash. 
636,  it  was  held,  that  where  a  bailee  of  a  chattel  having  no  aathority  aa 
against  the  owner  to  retain  or  dispose  of  it,  mortgages  it  as  aeonrity  for  hia 
own  debt,  and  the  mortgagee  takes  possession,  the  owner  may  have  trespass 
against  him  without  a  demand.  Wilde,  J.,  however,  dissented,  and  referred 
to  the  principal  case  as  an  aathority  to  the  contrary. 


Heaton  v.  Hodges. 

[U  MAm,  ee.] 

SvBVET  Actually  Made  Gotebns  the  Location  of  land  granted  with  re- 
ference to  a  plan,  if  such  survey  can  be  ascertained. 

Length  of  Line  Qiven  on  a  Plan,  exactly  measured  according  to  the  scale 
upon  which  the  plan  is  drawn,  is  to  govern,  in  such  a  case,  if  no  survey 
was  made  or  can  be  shown,  and  the  lines  were  not  drawn  with  reference 
to  natural  monuments,  although  it  appears  that  in  other  parts  of  the 
plan  a  liberal  system  of  measurement  was  applied.  Accordingly,  where 
a  line  is  given  in  a  grant  as  extending  a  specified  distance  to  a  stone  mon- 
ument which  can  not  be  found,  and  such  line  so  given,  or  the  line  given 
on  the  plan  to  which  the  grant  refers,  exactly  measured  according  to  the 
scale  of  the  plan,  does  not  include  a  particular  parcel  of  land,  the 
grantee  can  not  recover  such  parcel,  although  by  a  liberal  measurement 
according  to  the  ratio  appearing  from  other  parts  of  the  plan,  such  parcel 
would  be  within  the  grant. 

Wbtf  of  entry  counting  on  the  seisin  of  the  demandants. 
The  question  at  issue,  and  the  facts  relating  to  it,  are  sufficiently 
stated  in  the  opinion,  except  that  it  appeared,  in  addition  to 
what  is  there  stated,  by  measuring  some  of  the  lines  upon  the 
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plan  refexrej.  to  in  the  grant  under  which  the  tenant  claimed, 
and  comparing  them  with  the  lines  upon  the  ground  described 
in  the  grant  as  extending  to  certain  known  monuments,  the 
surveyors  had  allowed  an  excess  of  about  twelve  per  cent,  over 
the  scale  of  one  hundred  and  sixty  rods  to  the  inch,  upon 
which  the  plan  was  protracted,  and  that,  if  the  same  excess 
were  allowed  to  the  particular  line  in  dispute  in  this  case,  the 
demanded  premises  would  fall  within  the  tenant's  grant.  Ver- 
dict for  the  demandants,  under  instructions  substantially  in 
accord  with  th^  following  opinion.  The  tenant  moved  to  set 
aside  the  verdict  on  the  ground  of  error  in  the  instmctioxis. 

Mellen  and  AbboU,  for  the  tenant. 

J.  McOaw  and  F.  H,  Allen,  for  the  demandants. 

By  Court,  Weston,  G.  J.  The  title  of  both  parties  originates 
from  the  same  source.  But  the  tenant  deduces  his  from  an 
elder  grant;  and  he  has  a  right  therefore  to  have  his  lot  located 
according  to  that  grant,  whether  it  does  or  does  not  conflict 
with  the  title  of  the  demandants.  The  starting  point  at  Penob- 
scot river,  from  which  the  line  in  controversy  is  to  be  run,  and 
the  course  of  tbat  line  are  known  and  agreed.  By  the  grant, 
under  which  the  tenant  claims,  that  line  was  to  be  five  miles 
and  one  hundred  and  eighty-four  rods  in  length,  and  to  termi- 
nate at  a  stone  monument.  That  monument,  or  the  place  where 
it  stood,  can  not  now  be  ascertained.  If  the  terminating  point 
is  not  to  be  located  more  than  five  miles,  one  hundred  and 
ninety-eight  rods  and  twenty  links  from  Penobscot  river,  the 
demandants  have  prevailed  in  their  action 

The  grant  before  stated  was  made  or  confirmed  with  refer- 
ence to  a  plan.  It  was  understood  on  both  sides  at  the  trial,  that 
there  was  not  to  be  found  on  that  plan,  any  scale,  by  which  it  was 
delineated.  It  has  since  been  discovered,  by  a  more  thorough 
examination,  that  it  was  protracted  upon  a  scale  of  one  hundred 
and  sixty  rods  to  an  inch.  A'jd  it  appears,  that  the  length  of 
the  line  in  dispute,  as  there  laid  down,  is  exactly  eleven  inches. 
This  is  equal  only  to  five  miles  and  a  hundred  and  sixty  rods. 
Whether,  upon  this  state  of  facts,  the  length  of  line,  as  de- 
duced from  the  plan,  or  that  which  is  actually  given  in  the 
grant,  is  to  govern,  we  are  under  no  necessity  of  determining. 
If  the  tenant  is  to  be  restricted  to  either,  upon  exact  measure, 
he  fails  in  his  title.  But  it  is  contended,  that  from  the  plan, 
and  other  facts  proved  at  the  trial,  such  large  measure  should 
be  accorded  to  him,  as  would  give  him  the  demanded  premises. 
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And  there  is  reason  io  believe,  from  those  facts,  as  well  as  from 
the  known  and  acknowledged  liberality  of  admeasurement  in 
the  surreys  of  that  period,  that  such  would  be  the  result,  ap- 
plying to  this  line  the  same  ratio  of  extension  and  enlargement. 
And  if  this  were  a  question  now  for  the  first  time  presented, 
not  having  been  before  settled  by  the  decisions  and  practice  of 
our  courts,  the  argument,  submitted  by  the  senior  counsel  for 
the  tenant,  would  be  entitled  to  great  weight  and  considera- 
tion. But  a  different  rule  having  heretofore  been  adopted,  we 
feel  constrained  to  regard  it  as  no  longer  an  open  question. 

It  is  of  the  highest  importance,  that  settled  rules  of  law,  af- 
fecting the  title  to  real  estates,  should  be  adhered  to  and  pre- 
served. The  true  location  of  lots  of  land,  made  with  reference 
to  plans,  as  ancient  as  that  under  consideration,  delineating 
lines,  some  of  which  bad  been  made  from  actual  survey,  and 
others  plotted  without  being  surveyed,  has  frequently  been 
before  the  supreme  judicial  court,  both  before  and  since  our 
separation.  We  have  understood  the  rule  applied  in  such  cases 
has  been,  that  the  survey  actually  made,  if  it  can  be  ascer- 
tained, is  to  govern  the  location.  But  if  that  could  not  be 
shown,  or  if  none  was  made,  and  the  lines  were  not  drawn  with 
reference  to  natural  monuments,  they  were  to  be  settled  by  the 
length  of  line  given  on  the  plan,  according  to  its  scale,  exactly 
measured.  It  may  have  been  deemed,  that  a  departure  from 
this  rule,  would  be  productive  of  too  much  uncertainty,  from 
the  want  of  uniformity  in  the  excess  of  admeasurement  allowed 
by  different  surveyors,  as  well  as  in  that,  which  may  have  been 
made  by  the  same  surveyor.     « 

We  have  been  referred  to  no  adjudged  case  in  the  reports, 
presenting  this  question,  prior  to  the  separation.  A  decision, 
however,  was  made  upon  it  by  the  whole  court,  in  Bourman  v. 
White,  in  1801,  prior  to  the  commencement  of  the  Massachu- 
setts reports,  which  is  noticed  in  Loring  v.  Norton,  8  Greenl.  61. 
Since  the  separation,  the  case  of  the  Proprietors  of  the  Kennebec 
Purchase  v.  Tiffany ,  1  Id.  219 [10  Am.  Dec.  60],  maybe  regarded 
as  being  directly  in  point.  The  tenant's  title  there,  depended 
upon  Winslow's  plan,  made  in  1761.  Winslow  surveyed  and 
fronted  the  lots  on  Kennebec  river,  there  marking  the  corners  of 
each;  and  upon  this  base,  he  platted  on  his  plan  three  tiers  or 
ranges  of  lots,  west  of  the  river,  each  represented  by  the  scale 
on  the  plan,  as  one  mile  in  length,  and  fifty  rods  in  width;  but 
he  did  not  actually  run  any  lines,  or  make  any  comers,  except 
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at  the  river.     The  space  between  the  corners  of  each  lot  at  the 
river  was  generally  found  to  be  fifty-four  rods  instead  of  fifty. 
It  tjbus  appeared  that  the  excess  of  admeasurement  made  by 
Winslow,  was  about  eight  per  cent.    Accordingly  when  Dr. 
McEecknie  was  employed  by  the  proprietors,  seven  years  after- 
wards, to  survey  a  tract  further  west,  but  adjoining  that  laid 
down  on  Winslow's  plan,  in  order  to  ascertain  the  westerly  line 
of  Winslow's  lots,  he  measured  three  miles  and  sevenfy-two 
rods,  instead  of  three  miles;  allowing  about  the  same  excess 
which  Winslow  did  in  his  survey  on  the  river.    We  are  not 
aware  that  a  single  argument  has  been  urged  iu  favor  of  liberal 
admeasurement  in  the  case  before  us,  which  did  nofc  apply  with 
equal  force  in  that  case.    Winslow's  rod  was  proved  to  be 
longer  by  four  parts  in  fifty,  thau  the  exact  rod.     His  rod  was 
necessarily  applied,  in  ascertaining  the  width  of  each  lot,  and 
why  was  it  not  adopted  also  in  ascertaining  its  length  ?    Mc- 
Kecknie,  an  experienced  surveyor  of  that  day,  so  applied  it. 
But  the  court  overruled  this  practical,  but  subsequent  location, 
made  in  that  early  day,  by  a  surveyor  of  the  proprietors,  and 
applied  the  exact  rod  to  Winslow's  scale,  in  determining  how 
far  his  lots  should  extend  westerly  from  the  river.    The  late 
chief  justice  of  this  court,  who  had  been  many  years  in  exten- 
sive practice,  prior  to  our  separation,  sustains  his  opinion  in 
that  case,  by  a  reference  to  the  application  of  the  same  rule  to 
a  tract  of  land,  on  the  eastern  side  of  the  river.     The  result 
was,  that  on  both  sides,  upon  the  principle  of  exact  measure- 
ment, the  proprietors  succeeded  in  establishing  their  claim  to 
a  strip  of  land  between  tracts,  before  supposed  by  their  survey- 
ors and  themselves  to  have  been  contiguous.     A  stronger  case 
for  the  application  of  the  rule  now  contended  for  can  not  well 
be  imagined.     And  yet  we  doubt  not  both  those  decisions 
were  in  accordance  vnth  what  had  been  previously  settled  and 
decided  in  Massachusetts.     Loring  v.  Norton,  where  the  opinion 
of  the  court  was  delivered  by  Judge  Parris,  was  decided  upon 
the  same  principles. 

In  the  case  under  consideration,  neither  the  length  of  line 
given  in  the  grant,  nor  deduced  from  the  plan,  exactly  measured^ 
will  give  the  tenant  any  part  of  the  land  defended;  and  in  oxu 
judgment  no  other  rule  than  that  of  exact  measurement,  can 
be  legally  applied. 

Judgment  on  the  verdict. 

Rules  Go  vebnino  whers  Description  of  Land  is  Incoxsistbiit  or  Uncer- 
tain.— ^The  intention  of  the  parties  to  a  deed  as  well  as  toaoy  other  contnMi^ 


Aug.  1836.]  Heaton  v.  Hodges.  735 

is  the  toadutone  by  which  to  determine  the  proper  coiustniction  of  the  con» 
tract»  and  this  principle  applies  to  the  description  of  the  premises  conveyed 
as  well  as  to  other  parts  of  the  contract  In  case,  therefore,  of  any  conflict 
or  ambiguity  in  the  contract,  the  aim  of  the  court  is  to  discover  from  the  in- 
strument itself  what  property  was  meant  to  be  conveyed  thereby;  and  the 
object  of  all  the  rules  of  construction  which  have  been  applied  to  this  part  of 
a  deed  is  simply  to  assist  in  ascertaining  the  intention. 

Pabts  ov  Dksobiftion  Which  ark  most  Csbtain  Pbbvail. — ^In  accord* 
anoe  with  the  general  rule  already  referred  to,  that  the  intention  is  the  guide 
in  determining  whit  land  is  conveyed  by  a  deed,  it  is  an  established  princi- 
ple, that  where  there  are  two  conflicting  descriptions  of  the  premises  in  the 
deed,  or  two  conflicting  parts  of  the  same  description,  that  which  is  the 
more  certain  and  stable,  and  the  least  likely  to  have  been  mistaken  or  to  have 
been  inserted  inadvertently,  must  prevail,  if  it  sufficiently  identifies  the  land: 
Ikn  V.  OraJiamf  27  Am.  Dec.  226;  Newaom  v.  Pryor^t  Lessee,  7  Wheat.  7; 
Vance  v.  Fori,  24  CaL  435;  Beed  v.  Spieer,  27  Id.  57;  Pierey  v.  Orandall,  34 
Id.  334;  AhboU  v.  AbboU,  53  Me.  356;  Johnson  v.  MeMUlan,  1  Strob.  143; 
Bass  V.  MUchell,  22  Tex.  285;  /Robertson  v.  Mosson,  26  Id.  248;  Gates  v.  Lewis, 
7  Vtb  511.  Particularly  where  one  of  the  descriptions  or  parts  of  the  descrip- 
tion is  expressed  in  certain  and  definite  terms,  while  the  other  is  vaguely  and 
uncertainly  stated  to  be  "about"  a  certain  distance,  or  the  like:  Richer  v. 
Barry,  34  Me.  116.  If  the  two  conflicting  descriptions  are  equally  stable  and 
oertain,  that  which  is  most  favorable  to  the  grantee  is  to  be  preferred:  Vanos 
v.  Fori,  24  Cal.  435. 

Pabtigulab  Dbscbiftion  Pbeferbed  to  General,  When. — Where  a 
deed  contains  two  descriptions  of  the  same  premises,  one  particuUr  and  defi- 
nite, showing  the  precise  location  and  bounds  of  the  land,  and  the  other 
general  in  its  terms,  and  they  conflict,  the  former  controls,  for  the  reason 
that  a  description  which  undertakes  to  set  out  the  specific  boundaries  is  more 
likely  than  a  vague  general  description  to  have  been  carefully  attended  to 
by  the  parties,  and  to  be  in  accordance  with  their  intention:  Jlerrick  v. 
Hopkins,  23  Me.  217;  Oano  v.  Aldridge,  27  Ind.  2M;  yuUing  v.  Herbert,  35 
N.  H.  120;  MeEowen  v.  Lewis,  26  N.  J.  L.  (2  Dutch.)  451.  Thus,  where  the 
land  is  described  as  "the  piece  of  land  called  the  cross-lot,  etc.,  now  in  the 
posseesion  of,'*  etc.,  and  is  also  further  particularly  described  by  permanent 
boundaries,  and  the  t^'O  descriptions  do  not  agree,  the  latter  will  be  preferred: 
Jones  V.  Smith,  73  N.  Y.  205.  But  where  the  particular  description  is  in  any 
degree  obscure  or  uncertain,  the  general  description  may  be  resorted  to  for 
the  purpose  of  establishing  the  identity  of  the  premises:  Herrick  v.  Hop- 
kins,  23  Me.  217;  Peaslee  v.  Oee,  19  N.  H.  273;  Sawyer  v.  Kendall,  10  Cush. 
241;  and  items  of  the  particular  description  which  do  not  harmonize  with  the 
general  description  may  be  rejected:  Pea^Ue  v.  Gee,  supra.  Indeed,  where- 
ever  the  general  description  is  clear,  definite,  and  certain,  the  particular  de- 
scription will  not  control  it,  especially  where  the  latter  is  doubtful  in  some 
of  its  terms:  Ela  v.  Card,  0  Am.  Dec.  46;  Barney  v.  Miller,  18  Iowa,  460. 
Thus,  where  the  land  is  generally  described  by  a  well-known  name,  and  also 
particularly  by  metes  and  bounds  which  are  erroneous  in  part,  the  whole, 
known  by  the  name  referred  to,  will  undoubtedly  pass:  Haley  v.  Amestoy,  44 
CaL  132. 

So  where  the  tract  is  first  generally  described  as  "being  the  same  prem- 
ises conveyed  **  to  the  grantor  by  a  certain  deed,  and  then  the  conveyance 
attempts  to  give  the  metes  and  bounds,  but  omits  a  part  of  the  premises  con- 
veyed in  the  first  deed,  the  whole  tract  nevertheless  passes:  Foss  v.  Crisp, 
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20  Pick.  121;   Wuesthoff  v.  Seymour,  22  K.  J.  Eq.  66.    Aocnrately  speaking, 
however,  both  the  deacriptions  are  particular  in  snch  a  case,  since  the  boun- 
daries may  be  ascertained  by  referring  to  the  prior  deed.    A  conveyance  de- 
scribing the  land  as  the  grantor's  "homestead  farm,"  and  then  setting  oat  a 
particular  description  of  the  parcels  of  which  it  is  composed,  in  which  sev^ 
oral  acres  are  omitted,  passes  the  whole  farm:  Andrews  v.  Pearson,  68  Me.  29. 
The  same  principle  is  applied  in  Marshall  v.  McLean,  3  Iowa,  363.     It  is  ob- 
vions  in  such  cases  that  the  general  description,  or  the  description  of  the  tract 
as  a  whole,  really  points  out  the  property  which  the  parties  had  in  view;  and 
their  intention  that  it  should  pass  by  the  deed  ought  not  to  be  frustrated  by 
a  mistake  in  setting  out  the  specific'boundaries.    Hence,  whether  the  general 
or  the  particular  description  be  preferred,  the  reason  is  the  same.    The  de- 
scription which  conforms  to  the  manifest  intention  of  the  parties  must  con- 
trol.   A  descnption  of  a  town  lot  by  its  number  and  the  number  of  the  blocks 
followed  by  a  description  by  metes  and  bounds  including  only  a  part  of  it» 
carries  the  whole  lot:  liutlierford  v.  Traqf,  48  Mo.  325.     So  a  description  by 
number  will  control  a  reference  to  adjacent  streets,  the  latter  being  regarded 
as  incidental:  Nash  v.  WilmngUm  etc.  R.  R,  Co.,  67  K.  G.  413;  and  wiU  cor- 
rect a  mistake  in  the  courses  and  distances  bounding  the  lot:  Jackson  v. 
Marsh,  6  Ck>w.  681.     So  such  a  description  will  control  a  more  general  da* 
scription  of  the  lot  as  "the  same  land  now  occupied  **  by  the  grantor:  SpiUer 
v.  Scribwr,  36  Vt.  245.     On  the  other  hand,  a  description  by  number  may  bo 
limited  by  a  description  by  monuments,  courses,  tind  distances:  Haynes  ▼. 
Young,  36  Me.  557. 

False  Pabticulabs  Rejected. — A  description  which  is  sufficient  to  identify 
the  premises,  and  is  in  accord  with  the  obvious  intention  of  the  contracting 
parties,  will  not  be  vitiated  by  the  insertion  of  erroneous  calls  for  monnmenta 
or  other  particulars  which  are  repugnant  to  that  description;  but  such  errone- 
ous or  mistaken  particulars  will  be  rejected  as  "  false  demonstration,'*  and 
the  tract,  as  described  by  the  remaining  consistent  particulars,  will  pass. 
Wendell  v.  Jackson,  22  Am.  Dec  635,  per  Walworth,  chancellor;  Wade  v. 
Deray,  50  Cal.  376;  Andrews  v.  Murphy,  12  Oa.  431;  English  v.  Roche,  6  Ind. 
62;  Myers  v.  Ladd,  26  111.  415;  Kruse  v.  Wilson,  70  Id.  233;  Vo9e  v.  Brad- 
street,  27  Me.  156;  Real  v.  Gordon,  55  Id.  *482;  Thatcher  v.  HowUmd,  2  Met. 
41;  Bond  v.  Fay,  12  Allen,  86;  Doane  v.  Wileutl,  16  Gray,  368;  Oibmm  v. 
Bogy,  28  Mo.  478;  Cooley  v.  Warren,  53  Id.  166;  Shewalter  v.  Pimer,  65  Id. 
218;  Lyman  v.  Loomis,  5  N.  H.  408;  Harvey  v.  Mitchell,  31  Id.  575;  Johmon 
V.  Simpson,  36  Id.  91;  Lane  v.  Thompson,  43  Id.  320;  Jackton  v.  Clark^  7 
Johns.  217;  Seaman  v.  Hogeboom,  21  Barb.  398;  Eggkston  v.  Bradford,  12 
Ohio,  312;  Raymond  v.  Coffey,  5  Or.  132;  Berry  v.  Wright,  14  Tex.  270;  Bam 
V.  Mitchell,  22  Id.  285;  Hull  v.  Foster,  7  Vt.  100.  Thus,  where  personal 
property  mortgaged  is  correctly  described  in  the  mortgage,  except  that  the 
location  of  the  mill  containing  it  is  erroneously  stated,  that  particular  of  the 
description  may  be  rejected:  Myers  v.  Ladd,  26  HI.  415.  So,  where  the 
description  of  premises  conveyed  by  a  deed  is  correct  in  every  part,  except 
that  one  of  the  courses  is  described  as  running  "  north- westerly"  along  a  cer- 
tain road,  which,  in  fact,  runs  north-east,  the  word  "north-westerly"  may  be 
rejected,  and  the  land  as  identified  by  the  remainder  of  the  description  will 
pass:  Knisev.  Wilson,  79  Id.  233.  So,  "east"  may  be  construed  to  mean 
"west: "  Mizell  v.  Simmons,  79  N.  G.  182.  Where  a  description  of  the  prem- 
ises intended  to  be  conveyed  is  followed  by  an.  exception  which  is  nnoertain, 
snch  description  being  otherwise  consistent  and  correct,  the  exception  may 
be  rejected:  Thayer  v.    Torrey,  37   N.  J.  L.  (8  Vr.)  339.     Other  Uloatra- 
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tions  of  the  application  of  the  rule  will  be  fonnd  in  the  cases  atx>ve  cited  in 
Bopport  of  it.  But  no  part  of  a  description  is  to  be  rejected  unless  abso- 
lately  necessary  to  nphold  the  deed.  Every  call  must  1^  answered  il  possi- 
ble, none  being  omitted  if  all  can  stand  together:  Herrick  v.  Hopkins,  23  Me. 
217.  Where  there  are  several  particnlars  given  in  a  conveyance,  all  of  which 
are  necessary  to  identify  the  property,  nothing  will  pass  which  does  not  sat- 
isfy every  particular:  Wendell  v.  Jackson,  22  Am.  Dec.  635,  per  Walworth, 
chancellor;  Jaehmm  v.  Clarke  7  Johns.  217;  WortkingUm  v.  Hylyer,  4  Mass. 
196. 

MovuMBNTS  Prefkbbed  TO  COURSES  AND  DISTANCES. — As  a  rcsult  of  the 
general  role  already  referred  to,  that  where  different  parts  of  the  description  in 
a  deed  or  patent  conflict,  those  particulars  which  are  most  stable  and  certain, 
and  least  liable  to  be  mistaken,  are  to  prevail,  it  has  long  been  the  established 
role  of  construction  that  a  description  of  boundaries  by  known  and  visible 
natural  or  artificial  monuments  or  landmarks,  is  generally  to  be  preferred  to 
a  description  by  courses  and  distances  and  other  measurements.  A  principle 
of  law,  so  well  and  so  long  settled,  does  not  require  the  citation  of  authorities 
to  support  it.  The  following  cases  in  which  this  rule  is  enforced  are  referred 
to,  not  so  much  to  sustain  it  as  to  illustrate  its  various  applications:  Howe  v. 
Bats^  3  Am.  Dec.  59;  DaU  v.  SmiUi,  12  Id.  64;  Bryan  v.  BechUy,  Id.  276; 
Doe  V.  Paine,  15  Id.  507;  WendeU  v.  Jacheon,  22  Id.  635,  per  Walworth, 
Chancellor;  HurUy  v.  Morgan,  28  Id.  579;  Piercy  v.  Orandall,  34  Cal.  334; 
Faria  v.  Phelan,  39  Id.  612;  Nivin  v.  Stevens,  5  Harr.  (Del)  272;  Oaveny  v. 
HwUm,  2  Q.  Greene,  344;  Young  v.  Leiper,  4  Bibb,  503;  Preston's  Heirs  v. 
Bowmar,  2  Id.  493;  Emery  v.  Fowler,  38  Maine,  99;  Robinson  v.  WhUe,  42  Id. 
209;  Beal  v.  Gordon,  55  Id.  482;  Oaton  v.  Graves,  68  Id.  371;  S.  C,  28  Am. 
Rep.  75;  Heck  v.  Bemka,  47  Md.  68;  Pemam  v.  Wead,  6  Mass.  131;  Make- 
peace V.  Bancroft,  12  Id.  469;  Blaney  v.  Bice,  20  Pick.  62;  PhiUips  v.  Bowers, 
7  Gray,  21;  Bosworth  v.  Sturtevant,  2  Cush.  392;  Morse  v.  Rogers,  118  Mass. 
572;  McGiU  v.  Somers,  15  Mo.  80;  Kronenberger  v.  Hoffner,  44  Id.  185; 
KeUogg  v.  MuUen,  45  Id.  571;  Smith  v.  Dodge,  2  N.  H.  303;  Cobum  v.  Coze- 
ter,  51  Id.  158;  Cunningham  v.  Curtis,  57  Id.  157;  Opdyke  v.  Stephens,  28  N. 
J.  L.  (4  Dutch.)  83;  Cudney  v.  Early,  4  Paige,  209;  Smith  v.  McAUister,  14 
Barb.  434;  White  v.  WiUiams,  48  N.  Y.  344;  Cherry  v.  Slade*s  AdmV,  3  Murpb. 
82;  CamjMl  v.  Branch,  4  Jones  L.  (N.  C.)  313;  West  v.  Shaw,  67  K.  C.  483; 
Oraybeal  v.  Pouters,  76  Id.  66;  Lewis  v.  Leuns,  4  Or.  177;  Blasdell  v.  Bissell, 
6  Pa.  St  258;  Thompson  v.  McFarland,  Id.  478;  Dawson  v.  Mills,  32  Id.  302; 
Lodge  v.  Bamett,  46  Id.  477;  Coats  v.  Mattheios,  2  Nott  &  M.  99;  Johnson  v. 
MeMUkm,  1  Strob.  143;  McAdoo  v.  SvhleU,  1  Humph.  105;  Hale  v.  Darley, 
10  Id.  92;  Funa  v.  Manning,  11  Id.  311;  Lewis  v.  Oakley,  10  Heisk.  483; 
Urquhart  v.  Burleson,  6  Tex.  502;  Hubert  v.  BarileU,  9  Id.  97;  Mitchell  v. 
BurdeU,  22  Id.  633;  Robertson  v.  Mosson,  26  Id.  248;  freZefer  v.  Hunt,  34  Id. 
44;  Keenan  v.  Cavanaugh,  44  Vt.  268;  Newsom  v.  Pryor's  Lessee,  7  Wheat.  7; 
Cleaveland  v.  /SmtU,  2  Story,  278. 

The  reason  of  the  rule  is  plain.  Monuments  are  facts  visibly  indicating 
the  extent  of  the  land  and  the  directions  of  its  bounding  lines.  The  courses 
and  distances,  as  laid  down  in  the  deed  or  plat  or  field  notes,  are  merely 
descriptive  of  the  facts.  They  are  necessarily  based  upon  measurement, 
estimation,  and  mathematical  csJculation.  Their  accuracy  depends  upon  the 
skill  of  the  surveyor,  and  they  may  not  be  in  accord  with  subsequent  surveys. 
Tlie  monuments,  however  actually  found  or  placed  upon  the  ground,  are 
tlways,  so  long  as  they  continue  to  exist,  in  the  same  direction  and  at 
the  same  distance  from  each  other.  See  McClintock  v.  Rogers,  11  HL  279, 
An.  Dxo.  Vol.  XXX— 47 
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where  Oafcoii,  J.,  givei  sabstaiitlally  this  aoooont  of  toa  goaaoin  for  th* 
adoptioii  of  the  role.  The  lines  marked  out  on  the  groand  oooBtitote  ib» 
actual  survey.  Th^  draft  of  those  lines  in  the  plat»  and  the  description  of 
them  in  the  deed,  are  only  evidenoe  of  the  snryey:  Ccmegy*  v.  Cariey,  27 
Am.  Dec.  356;  RiddMrnrg  Iron  and  Coal  Co,  v.  Sogers,  65  Pa.  St.  41&  It 
is,  therefore,  in  acoordance  with  sound  legal  principles  that  the  lines  as  thus 
actually  marked  out  by  visible  monuments  should  prevail  over  the  descrip- 
tion of  those  lines,  where  they  differ.  The  rule  is  founded  upon  the  same 
principle  which  makes  an  original  paper  better  evidence  than  a  copy  of  ii. 
Not  only,  therefore,  are  the  lines  actually  run  by  the  surveyor  and  designated 
by  monuments  found  already  existing  or  placed  there  by  such  surveyor 
superior  to  the  courses  and  distances  laid  down  in  the  deed,  but  they  prevail 
also  over  the  plan  or  plat  of  the  survey  referred  to  in  tlie  deed:  Eamond  ▼• 
Tarbox^  20  Am.  Dec.  346.  Monuments  established  or  marked  on  thegroond* 
and  recognized  for  twenty  years  or  more  as  designating  the  true  boundaiyt 
will  prevail  also  over  a  description  of  the  origuial  laying  out  of  the  laod 
contained  in  the  proprietor's  records:  Richardson  v.  CJdchermg,  41 K.  H.  380L 
The  existence  of  marked  lines  obviates  a  mistake  in  the  plat,  certificate  of 
survey  and  grant,  in  calling  "west,"  "north,'*  and  the  like:  Woods  v.  Kei^ 
nedy,  6  T.  B.  Mon.  174.  So  a  line  which  is  actually  marked  part  of  the  way, 
though  not  a  right  line  from  comer  to  comer,  will  control  the  boundary,  and 
such  boundary  for  the  residue  of  the  distance  will  be  a  direct  line  to  the 
comer  or  point  of  intersection  called  for:  Cowen  v.  FatmUeroy^  2  Bibb,  261; 
Otorge  v.  Thomas,  16  Tex.  74;  Thomberry  v.  Churchill,  16  Am.  Dec.  125. 
Where  there  are  no  express  calls  to  fix  the  location  of  a  line  with  oertainty^ 
it  ia  held  in  Kronenberger  v.  Hoffner,  44  Mo.  185,  that  evidence  aUunds  Is 
admissible  to  show  where  the  line  was  run,  and  that  then  it  will  control 
courses  and  distanses  laid  down  in  the  survey  and  deed. 

Monuments  subsequently  erected  by  the  parties  to  a  conveyance  by  mutual 
consent,  as  being  those  called  for  therein,  will  control  specifications  of  quan* 
tity  and  courses  and  distances:  Makepeace  v.  Bancroft,  12  Mass.  469;  Bknerg 
V.  FowUr,  38  Me.  99.  So  a  plan  made  and  recorded  by  the  grantor  sooii 
after  executing  the  conveyance  will  control  a  distance  described  in  the  deed 
with  the  qualification  of  "  more  or  less:"  Blaney  v.  Rice,  20  Pick.  62» 

Obbeb  of  Preference  among  Monuments. — For  the  reason  that  natural 
monuments,  such  as  rivers  and  the  like,  are  generally  of  a  more  permanent 
and  notorious  character  than  artificial  monuments,  the  rule  is  that  reoouno 
must  be  had  to  the  natural  rather  than  the  artificial  monuments  called  for  in 
a  deed,  where  they  conflict:  Seaman  v.  Hogeboom,  21  Barb.  398;  Coldough  ▼• 
Ridiardson,  1  McCord,  167;  Hubert  v.  BarOeU,  9  Tex.  97;  BoUon  v.  Jkum,. 
16  Id.  96.  See  also  Avery  v.  Baum,  Wright  (Ohio),  576;  and  Hurley  v. 
Morgan,  28  Am.  Dec.  579.  But  it  is  only  beeauso  natural  monuments  ara 
deemed  more  certain,  and  more  likely  to  have  been  chiefly  regarded  by  the 
parties,  that  they  are  preferred  to  artificial  monuments.  Hence,  whoe  the 
artificial  monument,  in  a  particular  case,  is  obviously  the  more  certain,  it  will 
be  preferred.  Thus,  a  reference  to  a  lot  upon  a  particular  plan  may  control 
a  reference  to  the  shore  of  a  river:  Lincoln  v.  Wilder,  29  Me.  169.  It  is  laid 
down  iu  Patton  v.  A  lexander,  7  Jones  Law,  603,  that  one  kind  of  natural 
objects  is,  in  such  cases,  entitled  to  no  more  respect  than  another.  This 
may  be  so  as  a  general  rule;  but  it  can  not  be  doubted  that  cases  may  hap- 
pen in  which  a  reference  to  one  kind  of  natural  monument  would  be  deemed 
more  certain  than  a  reference  to  a  difierent  kind. 

Illustrations  of  Kinds  of  Monuments  Held  Ck>NTBOLLiNO. — ^In  addition 
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to  monuments  of  the  more  oonspicaous  and  permanent  character,  the  follow- 
ing may  be  mentioned  as  examples  of  those  which  have  been  recognized  as 
having  a  controlling  effect  in  constraxng  descriptions  in  deeds,  patents,  etc. 
A  public  road  may  be  such  a  monument:  Chatham  v.  Brainerd,  11  Conn.  CO; 
and  a  boundary  described  as  extending  to  such  road  will  be  construed  to  run 
to  the  middle  line  thereof,  although  the  distance  given  will  reach  only  to  the 
side  of  the  road:  Oxton  y.  Grotfes,  68  Me.  371;  S.  C,  28  Am.  Eep.  75;  PhU^ 
Upa  V.  Bowers,  7  Gray,  21.  So  a  railroad  is  a  continuing  monument:  MUler 
V.  Beeler,  25  111.  163.  So  the  street  of  a  city,  and  if  such  a  street  is  made  a 
boundary,  the  courses  given  in  the  deed  will  be  varied  to  conform  to  it:  Faria 
V.  Phelan,  39  Gal.  612.  .  Where  the  line  or  comer  of  a  street  is  referred  to  as 
a  monument,  if  the  street  is  not  laid  out  and  opened,  but  merely  surveyed,  a 
mathematical  line  or  comer  is  intended;  but  if  the  street  has  been  opened 
and  built  on,  the  line  as  built  on  is  meant:  Ilaring  v.  Vcm  BotUen,  22  N.  J. 
L.  61;  SmiU^  v.  SUUe,  23  Id.  130;  De  Veney  v.  OaUagher,  20  N.  J.  £q.  33. 
So  a  farm  may  be  a  monument:  Cate  v.  Thayer,  3  Greenl.  71.  So  a  lot  of  a 
designated  number  in  a  city:  Lincoln  v.  Wilder,  29  Me.  169;  Euther/ord  v. 
Tracy,  48  Mo.  325;  Sayera  v.  City  qf  Lyons,  10  Iowa,  249.  So  the  comer 
of  a  subdivision  of  the  United  States  survey:  Powers  v.  Jackson,  50  CaL  429; 
and  it  will  control  as  against  a  stake  estabUshed  by  the  grantor  at  a  different 
point  as  designating  such  comer:  Id.  So  a  stable:  WhUe  v.  Williams,  48  K. 
Y.  344.  So  a  stake  driven  into  the  earth,  if  it  can  be  found,  will  control 
courses  and  distances:  CaU  v.  Barker,  12  Me.  320.  So  where  stakes  are  fixed 
at  the  comers  of  lots  in  a  town,  and  purchasers  take  possession  in  accordance 
therewith,  they  will  control  as  against  the  town  plat  between  such  purchas- 
ers: Marsh  V.  Miicliell,  25  Wis.  706.  So  stakes  established  at  the  comers  of 
blocks,  will  control  the  description  of  lots  therein  as  containing  a  certain  area 
in  an  unrecorded  town  plat:  Fleisch/resser  v.  Schmidt,  41  Id.  223. 

But  it  is  held,  in  Cox  v.  Freedley,  33  Pa.  St.  124,  where  a  line  was  described 
as  running  to  a  street  and  also  to  a  stake,  that  **  so  frail  a  witness  '*  as  a  stake, 
'* is  scarcely  worthy  to  be  called  a  monument"  so  as  to  control  the  rule  of 
law  that  a  grantee  of  land  on  a  street  takes  to  the  center  of  the  street.  A 
line  described  as  running  to  a  "pond  to  a  stake  and  stones,"  extends  to  the 
stake  and  stones  if  they  can  be  found,  otherwise  to  the  pond:  Robinson  v. 
WhiU,  42  Me.  209.  The  line  of  an  old  survey  or  of  an  adjoining  tract  called 
for  in  a  deed,  is  a  controlling  monument,  and  must  be  run  to  regardless  of  dis- 
tance, unless  a  contradictory  call  for  some  natural  object  intervenes:  Um^ 
barger  v.  Chaboya,  49  CaL  526;  Pennington  v.  Bordlei/,  4  Har.  &  J.  450; 
Carroll  v.  Norwood's  Heirs,  5  Id.  155;  IloweU  v.  Merrill,  30  Mich.  283;  Whii-' 
Oeaey  v.  Kellogg,  28  Mo.  404;  Cunningliam  v.  Curtis,  57  N.  H.  157;  Northrop 
V.  Sumney,  27  Barb.  196;  CJierry  v.  Slade,  3  Murph.  82;  OUcIirist  v.  Mc- 
Laugldin,  7  Ired.  L.  310;  Dula  v.  McGhee,  12  Id.  332;  Cansler  v.  File,  5  Jones 
L.  424;  Graybeal  v.  Potoers,  76  N.  C.  66;  Crajt  v.  Teaney,  66  Pa.  St.  210; 
McAdoo  V.  Subleti,  1  Humph.  105;  Bolton  v.  Lann,  16  Tex.  96;  Anderson  v 
Stamps,  19  Id.  460.  So,  it  is  said,  whether  the  line  called  for  is  a  marked 
line  or  must  be  determined  by  courses  and  distances:  Com  v.  McCrary,  3 
Jones  L.  496,  Cansler  v.  FUe,  5  Id.  424.  Bat  it  is  held  in  HoweU  v.  Merrill^ 
30  Mich.  283,  that  where  a  third  person's  line  is  called  for  it  will  not  control 
unless  definitely  fixed,  marked,  and  known.  The  trae  line  of  the  adjoining 
land  is  called  for  in  such  a  case,  and  not  the  understood  line:  Umbarger  v. 
Chaboya;  49  Gal.  526.  Where  natural  objects  and  an  old  survey  line  are  re- 
ferred to  under  the  mistaken  supposition  that  they  correspond,  but  the  elder 
lioe  can  be  ascertained  only  by  compass  and  cliain,  while  the  natural  objecta 
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are  clearly  identified,  the  latter  will  control:  Hare  y.  ffarris^  14  Ohio,  588L 
In  case  the  distance  called  for  gives  oat  before  reaching  the  line  of  an  adjoin- 
ing tract  called  for  in  the  deed,  and  if  the  distance,  however  prolonged  in  the 
oourae  called  for,  will  not  touch  the  adjoining  land,  it  is  determined,  in  Caa^ 
beU  T.  Branch,  4  Jones  L.  313,  that  both  course  and  distance  ^nst  be  disre- 
garded, and  the  line  must  be  run  from  the  last  comer  to  the  nearest  point  in 
the  line  of  the  adjoining  land,  unless  prevented  by  some  other  call  in  the  deed. 
Where  a  grantor  conveys  two  lots  to  different  purchasers,  out  of  a  lai^ger  tract, 
describing  them  by  lines  run  from  opposite  comers  of  the  tract  in  such  a  di- 
rection that  they  will  meet  if  prolonged,  and  it  appears  that  they  were  in- 
tended to  meet,  they  will  be  run  to  connect  with  each  other,  without  r^ard 
to  distance,  the  intervening  distance  being  divided  between  the  granteee  in 
proportion  to  the  given  length  of  their  respective  lines:  Lincoln  t.  Edgecombe 
28  Me.  275. 

Bulb  that  Monumbnts  CoirrROL»  not  Inflexiblb. — ^There  is  no  magio 
in  a  monument  which  will  give  it  invariable  control  in  such  cases.  It  oon- 
trols  only  because  it  is  regarded  as  more  certain  than  a  ^ven  course  or  dis- 
tance. If  it  should,  in  a  given  case,  be  less  certain,  the  rule  would  fail  with 
the  reason  for  it»  and  the  monument  would  yield  to  the  course  and  dis- 
tance, and  an  artificial  monument  will  yield  more  readily  than  a  natozal 
one:  Higinbotham  v.  Stoddard,  72  N.  Y.  d4.  The  doctrine  that  monuments 
prevail  over  courses  and  distances  is  never  adhered  to  when  it  would  lead  to 
an  absurdity:  Davis  v.  Eainsford,  17  Mass.  207;  nor  where  it  would  defeat 
the  grant,  when,  by  rejecting  a  call  for  one  or  more  monuments,  the  deed 
may  be  upheld  and  the  manifest  intent  of  the  parties  made  effectual:  Whke 
V.  Lunmg,  93  U.  S.  515;  Hamilton  v.  Foster,  45  Me.  32;  HiglnboUuxm  v. 
Stoddard,  72  N.  Y.  94;  Buffalo  etc.  R,  R,  Co.  v.  Stigeler,  61  Id.  348;  Brad- 
ford  V.  Pitts^  2  Ck>nst.  115;  ColcUmgh  v.  Richardson,  1  McCord,  167;  HvbeH 
T.  Bartlett,  9  Tex.  97;  Jones  v.  Burgett,  46  Id.  284.  Generally  monuments 
oontrol  only  so  far  as  necessary  to  give  effect  to  the  apparent  intent:  Johnson 
V.  McMUlan,  1  Strob.  143.  And  monuments  called  for  as  *'  supposed"  to  be  so 
and  so,  or  as  being  "near"  the  intended  line,  are  not  sufficiently  certain  to 
prevail  over  definite  courses  and  distances:  Den  v.  Oraham,  27  Am.  Dec 
226;  Cansler  v.  FUe,  5  Jones  L.  424;  Mizell  v.  Simmons,  79  K.  C.  182.  In 
case  of  doubt  as  to  which  of  two  or  more  natural  objects  of  the  same  kind 
is  the  one  called  for  in  the  deed,  the  course  and  distance  may  be  used  as  a 
guide  to  detemiine  which  is  meant:  Doe  v.  Paine,  15  Am.  Dec  507.  But 
the  course  is  not  to  be  followed  regardless  of  other  considerations  in  such  a 
case:  SprtAU  v.  Davenport,  1  Jones  L.  203. 

Ck)UBSES  AND  Distances  are  the  next  most  certain  items  of  description 
after  calls  for  monuments,  natural  or  artificial,  to  which  alone  they  srield: 
Chadhourne  v.  Mason,  48  Mc  389.  In  the  absence  of  calls  for  monuments, 
therefore,  or  if  the  monuments  called  for  can  not  be  found,  the  courses  and 
distances  control  quantity  and  all  other  less  definite  terms  of  description: 
Bradford  v.  HUl,  1  Aul  Deo.  546  and  note;  Ufford  v.  WHkins,  33  Iowa,  110; 
Sanders  v.  Godding,  45  Id.  463;  Wilson  v.  Hildreth,  118  Mass.  578;  Opdyhs 
V.  SUpliens,  28  K.  J.  L.  (4  Dutch.)  83;  Seaman  v.  Hogehoom,  21  Barb.  398; 
Drew  V.  Sw\ft,  46  N.  Y.  204;  SpruiU  v.  Davenport,  Busb.  (N.  C.)  134;  Coats 
V.  Matthews,  2  Nott  &  M.  99;  Bagley  v.  MorriH,  46  Vt.  94;  Orand  Trunk 
Railway  Co.  v.  Dyer,  49  Id.  74.  Indeed,  courses  and  distances  will,  as  w« 
have  already  seen,  prevail  over  calls  for  monuments  where  it  is  necessary  to 
render  effectual  the  manifest  intent  of  the  parties  to  the  conveyance,  of 
where  the  caUs  for  one  or  more  of  the  monuments  were  obviously  inserted 
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through  mistake  or  inadvertence:  WhUe  v.  Lvningf  93  U.  S.  616;  Jones  ▼. 
BurgeUy  46  Tex.  484.  See,  also,  other  caoes  to  the  same  effect,  referred  to  in 
the  last  preceding  division  of  this  note.  A  given  course  and  distance  will 
control  a  call  for  a  suppoeed  line  and  comer  not  in  fact  established  at  the 
date  of  the  deed,  or  which  is  not  marked,  certain,  and  notorious:  Bragg  v. 
LockhaH,  11  Id.  160;  McCown  v.  Hill,  26  Id.  359.  Where  the  courses  and 
distances  can  not  be  plotted  from  the  deed,  or  the  survey  can  not  be  closed, 
they  do  not  control  inflexibly,  but  resort  may  be  had  to  other  subordinate 
parts  of  the  description:  BcUelife  v.  Cary,  4  Abb.  App.  4;  Seaman  v.  Hoge- 
boom,  21  Barb.  398. 

DiSTANCK  IS  HORJE  Uncebtain  than  course  iu  determining  the  location  of 
a  boundary,  and  is  the  first  to  yield  to  a  controlling  call,  and  must  yield  also 
to  the  course  where  both  can  not  be  followed  in  attempting  to  restore  lost 
lines  or  comers:  Bryan  v.  Beekley,  12  Am.  Dec.  276;  Hoffman  v.  Riehl, 
27  Mo.  554.  So  where,  by  violating  either  and  conforming  to  the  other, 
a  peremptory  call  for  an  object  of  length,  such  as  a  stream,  may  be  sat- 
isfied: WiUon  V.  Inloes,  6  GiU,  121.  But  it  lb  not  an  invariable  rule 
that  distances  yield  to  courses.  Either  may  be  preferred,  as  may  best 
comport  with  the  manifest  intent  of  the  parties  and  the  circumstances 
of  the  case:  Loring  v.  Norton,  8  Greenl.  61.  And  the  course  may  yield 
to  the  distance,  if  it  is  evident  from  other  calls  of  the  deed  that  the  dis- 
tance is  the  material  and  controlling  object:  Blight  v.  Atwell,  4  J.  J.  Marsh. 
278;  Lincoln  v.  Eklgcomb,  28  Me.  275.  So  generally  the  distance  will  control 
in  the  absence  of  more  certain  calls:  Kiaaam  v.  Oaylord,  Busb.  (N.  C.)  116; 
Bing  v.  King,  4  Dev.  &  B.  L.  164.  A  mistake  in  the  distance  on  one  line, 
affects  only  the  corresponding  line  opposite:  Bryan  v.  Beckley,  12  Am.  Dea 
276;  Preston's  Heirs  v.  Bovmar,  2  Bibb,  493. 

QuANrrnr  is  the  Least  Reliable  and  the  last  to  be  resorted  to  of  all  the 
descriptive  particulars  in  a  deed:  McClintock  v.  Rogers,  11  111.  279;  Kruss 
V.  Scripps,  Id.  98;  Phillips'  Heirs  v.  Porter,  3  Ark.  18;  PetU  v.  Oaw,  15  Pa. 
St.  218.  It  therefore  yields  to  calls  for  monuments  as  well  as  to  the  coursee 
and  distances,  unless  there  is  a  clear  intent  to  give  only  a  certain  quantity: 
Peay  v.  Briggs,  12  Am.  Dec.  656;  Dale  v.  Smith,  Id.  64;  Wendell  v.  Jackson^ 
22  Id.  635,;M!r  Walworth,  Chancellor;  iSTic/iofc  v.  Tumey,  15  Conn.  101;  Chan- 
dlery, McCard,  38  Me.  564;  Campbell  v.  Johnson,  44  Mo.  247;  Fuller  v,  Carr, 
83  N.  J.  L.  (4  Vr.)  157;  Dalton  v.  Bust,  22  Tex.  133.  So  a  specification  of 
the  quantity  will  yield  to  a  general  description  of  the  land  as  "being  the 
same  lot  of  land  set  off  and  run  off"  by  a  designated  person:  Clark  v.  Scan^ 
man,  62  Me.  47.  But  where  the  other  parts  of  the  description  are  not  suffi* 
ciently  certain  and  demonstrative,  the  quantity  becomes  essential  in  deter- 
mining the  identity  of  the  premises,  and  may  have  a  controlling  influence: 
Fkld  V.  Cohimbet,  4  Saw.  523;  McCUtOoch  v.  Rogers,  11  HI.  279;  Pierce  ▼. 
Paunce,  37  Me.  63;  KirUand  v.  Way,  3  Rich.  (S.  C.)  4;  Welder  v.  RwU,  34 
Tex.  44. 

Survey,  Plan,  or  PRXVions  Convxtanoe  Referred  to  in  Deed. — ^A 
survey  or  plan  referred  to  in  the  deed  becomes  a  part  of  it,  and  is  as  if  it 
were  written  in  the  deed:  Kennebec  Purchase  v.  Tjffany,  10  Am.  Deo.  60; 
Luni  V.  Holland,  14  Mass.  419;  Davis  v.  Rains/ord,  17  Id.  207;  Morse  t. 
Rogers,  118  Id.  672;  Vance  v,  For^,  24  Cal.  435;  Powers  v.  Jackson,  60  Id. 
429;  Lincoln  v.  Wilder,  29  Me.  169;  Birmingham  v.  Anderson,  48  Pa.  St 
253.  A  plat  so  referred  to  controls  a  line  subsequently  established  in  survey- 
ing  another  contiguous  tract:  Kennebec  Purchase  v.  Tiffany,  10  Am.  Dea  00. 
8o  it  ooBtrols  oourses  and  distances:  Wolfe  v.  Scarboroug/i,  2  Ohio  ^  361| 
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Birmingham  ▼.  Anderson,  48  Pa.  St  253.  So  where  land  ie  described  as  the 
part  of  a  oertain  surrey  remaining  after  a  prior  oonveyanoe,  snch  residne  will 
pass,  althoogh  the  metes  and  bounds  given  in  the  deed  do  not  indnde  it: 
RagsddU  v.  RMnaon,  48  Tex.  380.  So  it  will  control  monuments,  if  thas 
best  comports  with  the  manifest  intent  of  the  parties,  and  the  circomstancea 
of  the  case:  Erskine  v.  MauUon,  66  Me.  276.  A  map  referred  to  in  the  deed 
will  be  held  to  fomiBh  the  true  description,  where  one  of  the  boandariee 
named  in  the  conveyance  is  a  river  which  is  inconsistent  with  all  the  other 
calls,  unless  such  boundary  can  be  shown  not  to  have  been  inserted  by  mis- 
take: Alden  v.  Pinney,  12  Fla.  348.  A  description  of  a  town  lot  by  number 
makes  the  town  plat  a  part  of  the  conveyance:  Dolde  v.  Vodicha,  49  Ma  100. 
So  a  description  of  land  by  numbers  of  sections  makes  the  plats  and  field 
notes  of  the  public  surveys  a  part  of  the  description:  MeCUntock  v.  Bogers, 
11  HL  279.  Where  a  deed  refers  to  a  certain  map,  and  also  to  the  degrees  of 
latitude,  the  former  reference  controls:  Mayo  v.  Mateaitx^  38  CaL  442:  A 
plat  referred  to  in  the  deed  controls  also,  though  the  points  of  the  compass 
as  therein  called  for  are  not  correct  according  to  the  true  meridian:  Bower  v. 
Earl,  18  Mich.  367.  Such  a  plat  may  also  be  used  to  correct  mistakes  in  the 
calls  of  a  patent,  as  evidence  of  the  true  position  of  comers,  which,  when 
ascertained,  must  control,  though  varying  from  the  description  in  the  patent: 
Steele  v.  Taylor,  13  Am.  Dec.  151.  But  as  already  shown,  the  plat  being 
merely  a  description  of  the  actual  survey  indicated  by  the  lines  nm  and 
marked  on  the  ground,  is  controlled  by  them:  Williame  v.  Spaulding,  29  Me. 
112;  BaU  v.  Dams,  36  N.  H.  569.  The  fact  that  a  town  plat  referred  to  in 
a  deed  is  unrecorded,  does  not  prevent  its  being  resorted  to  for  the  purpose 
of  ascertaining  the  true  location  of  the  land:  Fleischfresser  v.  SehmUU,  41  Wis. 
223.  A  prior  conveyance  referred  to  in  a  deed  for  a  description  of  the  prem- 
ises may  be  resorted  to,  and  will  furnish  the  description:  Charter  v.  Cfraham^ 
56  HL  19;  but  it  will  not  control  a  reference  to  known  monuments:  Morrom 
v.  WUlard,  30  Vt.  lia 

Djgbosiption  bt  Wobds  Prbfb&rkd  to  Fioukis.-~A  description  by 
words  is  preferred  to  a  description  by  figures,  as  where  the  number  of  a  lot 
or  subdivision  of  a  public  survey  is  both  written  and  expressed  in  figures: 
Montgomery  v.  Johnson,  31  Ark.  74;  Bradshaw  v.  Bradbury,  64  Mo.  3S4. 

LiNXS  Pebsuxxd  Straight. — ^A  line  described  as  running  hetween  oertain 
points  is  presumed  straight:  Jenks  v.  Morgan,  6  Gray,  448;  ffenskaw  v, 
Mtdlens,  121  Mass.  143;  Kingsland  v.  Chittenden,  6  I^ns.  15.  But  the  line 
may  be  deflected  and  an  angle  made  to  take  in  a  designated  monument:  Lomg 
V.  Long,  73  N.  C.  370;  Clarke  v.  Wagner,  76  Id.  463. 

Whxrb  ths  Bboinitino  Point  is  Lost,  but  the  next  comer  and  the  course 
and  distance  from  the  beginning  point  are  known,  such  beginning  point 
may  be  found  by  reversing  the  first  course  from  the  second  comer:  WUeon  v. 
inloes,  6  Qill,  121;  Dohson  v.  FmUy,  8  Jones  L.  495.  So  generally  a  led 
comer  may  be  found  by  reversing  the  next  course  if  it  and  the  next  oomer 
are  known:  Cobum  v.  Coxeter,  51  N.  H.  158;  8<tfrel  v.  Hartman,  7  Jones  L. 
199.  The  points  of  intersection  of  bounding  Unes  will  be  deemed  oornsw 
where  no  marked  comers  are  found:  Thonberry  v.  ChurckiU,  16  Am.  Dae. 
125. 
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^ociPTOR,  liability  of,  when  payee  la  fictitioas,  365. 

Administrator's  Sale,  right  of  purchaser,  proceedings  being  fatallj  defeoi* 

ive,  177-182. 
Admission  of  parties  in  suits  for  divorce,  544-549. 
AoBNT,  power  of,  to  submit  claim  to  arbitration,  G28. 
Arbitration,  administrator,  power  of,  to  submit  claim  to,  632. 

agent,  power  of,  to  submit  claim  to,  626. 

assignee,  power  of,  to  submit  claim  to,  633. 

attorney,  power  of,  to  submit  claim  to,  628. 

authority  to  compound  includes  power  to  submit  to,  628. 

corporation  may  submit  to,  630. 

executor  s  power  to  submit  claim  to,  632. 

general  agents,  power  to  submit  claim  to,  626. 

guardians,  power  to  submit  claim  to,  633. 

husbands,  power  to  submit  claim  to,  633. 

joint  claimant's  power  to  submit  to,  630. 

mnnicipal  corporation  may  submit  to,  630. 

officers  of  corporation  may  submit  tOi  630.- 

partner's  power  to  submit  to,  630. 

party  making  submission  must  be  competent  to  contract  and  to  me,  620k 

pablio  officer  can  not  submit  claim  to,  632. 

ratification  of,  unauthorized  submission  to,  627. 

town  may  submit  to,  631. 

trustees,  whether  may  submit  to,  633. 

who  may  submit  to,  626-633. 
Attorkey-at-law,  authority  of,  to  submit  claim  to  arbitration,  628. 

BoKA  FiDB  Purchaser,  full  payment  essential  to,  225. 
Bond,  when  valid  as  a  common  law  obligation,  341. 
Books  ot  Acxmunt,  entries  in,  when  evidence,  142. 
Boundary,  declarations  concerning,  when  evidence,  595 
water-course  as  a,  286. 

€k>N8TiTUTi0NAL  Law,  laws  judicial  in  character,  445. 

Constitution  of  United  States,  am^^ndments  to,  restrain  general  gorere* 

ment  only,  456. 
CoNTBACT,  how  to  annul  rights  of  party  for  non-performance,  142. 
CoBPOBATiON,  dissolution,  what  works,  497. 
implied  power  to  borrow  money,  193. 
may  sabmit  claim  to  arbitration,  030. 

of,  to  contracts,  when  not  essential,  590. 
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Ck>-T£if  ANT,  action  by  one  agauut  the  other  for  impnyvemanti^ 
action  by  one  against  the  other  for  rents,  624. 

Dajcages,  mitigating  in  action  for  price  of  goods,  611. 
Dud,  delivery  of,  when  unnecessary,  77,  89. 

descriptions  in,  how  construed  and  reconciled,  734-742^ 

evidence  by  parol  to  show  true  consideration,  117* 
Ddikition  of  admissions,  544. 

of  constructive  trespass,  82. 

of  mairiage,  545. 

of  other  insurance,  102. 

of  writ  of  quo  warrantOt  44. 
DofAKD,  when  not  required  before  suing  in  trespass,  731. 
Descbiftion  of  Premisxs,  beginning  point,  how  found  If  loit»  74f 

courses  and  distances  control  less  certain  elements,  740L 

distances  yield  to  courses  and  monuments,  741. 

every  part  win  be  followed  if  possible,  737. 

exception,  when  may  be  rejected,  730. 

fabe  particulars  will  be  rejected,  736. 

general,  when  preferred  to  particular,  735. 

intention  of  parties  governs,  734. 

lines  are  presumed  to  be  straight,  742. 

marked  lines,  738. 

monuments,  natural  preferred  to  artificial,  738. 

monuments,  order  of  preference  among,  738. 

monuments  prevail  over  courses  and  distaiioet»  7S7 

monuments,  what  may  be,  738. 

monuments,  when  do  not  control,  740. 

more  certain  parts  prevail  over  less  certain,  786. 

of  lot  by  number,  736. 

particular  prevails  over  general,  735. 

prior  conveyance  as  a  part  of,  741. 

quantity  is  the  least  certain  element  of,  741. 

■take  is  a  frail  witness,  739. 

survey  or  plan  referred  to  in,  741. 

words  are  preferred  to  figures,  742. 
DlYOBCE,  admissions,  corroborating,  548. 

admissions,  canons  of  English  law  oonoemingy  64A» 

admissions,  enjoining  use  of,  547. 

admissions,  modem  law  concerning,  544-64^ 

admissions,  statutes  regarding,  549. 

Easement,  presumption  of  grant  of,  278. 

Ejectment,  for  incorporeal  property,  226. 

Eminent  Domain,  private  corporation  may  ezerolae^  20L 

Evidence,  admissions  as,  544. 

admissions  of  third  persons,  544. 

admissions  of  parties  to  suit  for  divorce,  544  ■64P.. 

declarations  by  one  in  possession  of  land,  595. 
Execution,  damages  for  failing  to  return,  487. 

escape,  damages  recoverable  for.  300. 
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BxBCUTTON,  purch&ae  under,  by  plaintifira  attorney,  325. 

return,  omitting  to  sign,  247. 
ExJCCCTOBS  AND  ADMiinsTRATOBS,  power  of ,  to  submit  to  arbitration,  0312, 

Factoii,  liable  for  acting  contrary  to  orders,  469. 
Forcible  Entby  and  Detainer,  violence  sufficient  to  constitute,  39&. 
Francixiss,  quo  warranto  for  usurpation  or  misuser  of,  48. 
Freight,  not  due  unless  voyage  is  completed,  718. 

paid  in  advance,  when  must  be  refunded,  718. 

pro  rata  iiintrU,  when  due,  718. 

Guardian,  authority  of,  to  submit  to  arbitration,  633. 

Improvements,  compensation  to  purchaser  under  void  sale,  178,  181. 
Inoorfobated  Society,  expulsion  of  members,  when  courts  can  review,  26& 
Insurance,  alienation  after,  102. 

application,  when  deemed  part  of  policy,  134. 

goods  on  deck  not  included  in  cargo,  714. 

insurable  interest  of  one  who  has  contracted  to  buy  property,  101. 

interest  of  assured  need  not  be  accurately  stated,  101. 

misdescription,  101. 

other  insurance,  what  is,  102. 

proof  of  loss,  waiver  of  defects  in,  102. 

subrogation  of  insurer  to  rights  of  insured,  102. 

Judgment,  against  infant  is  not  void,  169. 
irregular,  what  is,  169. 
payment,  when  regarded  as  a  purchase,  174. 

Legacy,  attaching,  268. 

Haijcious  Prosecution,  malice,  from  what  presumed,  621. 

malice,  is  immaterial,  if  party  was  guilty,  621. 

of  search  warrant,  621. 
M^imnen  WoMSN,  American  law  concerning  control  of   separate 
236-241. 

debts  of,  when  chargeable  against  separate  estate,  236. 

modem  English  rules  regarding  powers  of,  234. 

personalty,  power  of  disposal  over,  233. 

power  of,  over  separate  estate,  233. 

rents  and  profits,  power  of  disposal  over,  233. 
MXBOSR  of  estates,  presumption  against,  338. 
Municipal  Corporation,  bonds,  implied  power  to  issne^  101. 

implied  power  to  borrow  money,  190-194. 

necessity  to  authorize,  borrowing  money  by,  192. 

power  to  create  debts,  193.  « 

power  to  submit  to  arbitration,  630. 

quo  warranto^  against,  48. 

Omcs,  information  for  usurpation  of,  47. 

title  to,  what  may  be  tried  on  quo  warranto,  47* 

Partition,  implied  warranty  arising  from,  321. 
Partner,  power  of,  to  submit  to  arbitration,  630. 
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Pabtnebship,  aathority  of  partner  to  assign  all  effects,  20C 

authority  of  partner  to  give  a  preference,  290. 

aathority  of  partner  to  make  a  specialty,  304. 

sharing  in  profits  makes  a,  608. 
PATICKUT,  essential  to  claim  of  bona  Jide  purchaser,  226. 

recital  in  deed,  not  evidence  of,  225. 
P088BS8ION  follows  the  title,  154. 
Pbooess,  when  admissible  without  judgment,  129. 
PuBUO  Officer,  bill  drawn  by,  is  not  negotiable,  250. 

liability  of,  on  contracts,  250. 

QvAHTUH  Meruit,  recovery  under,  when  there  is  special  ooatnalg  liM» 
Quo  Warrakto,  after  term  of  office  has  expired,  48. 

against  municipal  corporation,  48. 

court,  leave  of,  when  must  be  obtained  and  how,  60l 

defendant  must  justify  or  disclaim,  52. 

defendant,  plea  of,  what  must  show,  52. 

defendants,  who  must  be,  49. 

definition  and  nature  of,  45. 

for  usurpation  or  misuser  of  franchise,  48. 

information  in,  nature  of,  45,  49. 

judgment  in,  effect  of,  52. 

judgment  in,  form  of,  52. 

jury  trial  by,  in,  52. 

leave  of  court,  affidavits  to  obtain,  50. 

offices,  what  may  be  inquired  into,  47. 

pleadings,  51. 

pleadings,  form  of  the  information,  51. 

procedure,  45,  49. 

process,  51. 

relator,  who  may  be,  49. 

statute  conceinini;^^  45, 

who  must  be  parties,  49. 

writ  of,  its  nature  and  origin,  44. 

Ratifigation,  of  submission  to  arbitration,  027. 

presumed  from  silence,  719. 
Bboo&dino,  imperfect  and  its  effect,  403,  464. 
ftgT.ttAatt^  difference  between,  and  receipt,  1 17. 

by  accepting  a  new  bill  or  note,  252. 

of  indorser  or  surety  by  extending  time,  257. 
*  Right  of  Way,  presumption  of  grant  of,  278. 

Skaworthiness,  burden  of  proof  of,  212. 

implied  warranty  of,  211. 

presumption  against,  212. 
SxPARATB  Estate  of  married  women  and  their  control  OTer  lt«  2llL  94L 
Shsllet's  Case,  rule  of,  not  generally  in  force,  415. 

rule  of,  states  where  prevailing,  415. 

rule  of,  statutes  concerning,  415. 
SociKTiBs,  expulsion  of  members  and  review  theraof  in  the  oovta, 
Statute  of  Frauds,  signing  by  party  chaigeablc,  116. 
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Statutbs,  retroAOtive  oonstraction  not  favored,  656. 
SUKDAT,  time  for  performing  oontracts  falling  due  on,  652. 

Trupabb,  oonstmctive  defined,  82. 

TftnsTKi,  authority  to  submit  claim  to  arbitration,  633. 

porchaae  by,  at  hia  own  sale,  629. 

when  limitationa  ran  in  favor  of,  172. 

Void  Judicial  Saliii,  decreeing  oompenaatlon  to  pqwhiiar  a^  i77-XIL 
rigfati  of  porohaaer  at,  177. 

Wanft-ooiTBai.  m  •  boondary,  2M. 
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ABATEMENT. 
Sat  OoRPOBATiON^  2,  20;  Misnomsb. 

ACCORD  AND  SATISFACTION. 
AooiRAircni  of  Part  or  rni  Amount  of  a  Promissort  Notr  in  mU*- 
faction  thereof,  and  Its  Burrender  to  the  maker,  will  not  dieoharge  the 
latter,  if  the  transaction  has  been  induced  by  his  frandolent  misrepre- 
•entattons.    Reynolds  v.  French^  456. 

ACTIONS. 

1.  Air  AcnoN  on  ths  Cask  for  Flowing  Lands  will  not  lie  against  the 

person  who  erected  a  mill,  where,  at  the  time  of  the  injury,  the  mill 
was  in  the  possession  of  another,  not  a  tenant  to  the  former.  Blunt  v. 
AVdn,  72. 

2.  Action  for  Monkt  Had  and  Received  is  equitable  in  its  nature.     Me- 

Crta  V.  Purmort,  103. 
8.  A  Suit  to  Avoid  a  Judgment  recovered  by  the  defendant  against  her 

husband,  and  the  assignment  of  property  in  pursuance  of  it*  as  being  in 

fraud  of  the  plaintiff's  right,  is  a  revocatory  action  within  the  meaning 

of  the  Louisiana  code.     Fennessy  v.  OonsouUn^  720. 
ii  Evert  Dxvicb,  Contrivance,  or  Machination  by  which  a  creditor  may 

have  been  prejudiced,  may  be  the  subject  of  such  an  action.    Id, 
8m  Cobtobationb,  19;  Escape,  2,  3;  Executors  and  Admxni8TRATOB8,  2»  3» 

ii  5,  6,  7,  9;  Negotiable  Instruments,  2. 

ADMINISTRATORS. 
See  Executors  and  Administatob& 

ADULTERY. 
See  HusRAND  and  Wife,  1,  2»  S. 

ADVERSE  POSSESSION. 

1.  What  Suvncnurr. — Cn^  entry  of  the  owner  of  land  ia  barred  only  by  an 
aotnal,  continued,  visible,  notorious,  distinct,  and  hostile  ponesdon  for 
twenty-one  years,  and  such  owner  need  not  show  a  possession  in  himself 
or  those  under  whom  he  claims  within  twenty-one  years.  Union  Oanal 
Co.  Y.Taung,  212. 

S.  In  a  Case  of  Concurrent  Possession,  neither  party  can  acquire  title 
against  the  other  by  an  adverse  holding.    Id, 
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B.  Adtkbsm  PoamsBiON,  Wbat  not  Evidkscm  of.— Where  «a  owner  of  land 
has  Bold  part  of  it  to  a  canal  and  poasesBion  haa  been  taken,  anch  owner, 
hy  paying  tazea  for  the  whole  tract,  or  leaaing  the  whole  of  it  withoal 
excepting  such  part,  or  by  hie  tenant  raising  a  crop  for  a  year  or  two  oo 
•nch  part»  or  by  running  a  fence  over  it,  does  not  eatabliah  snoh  an  ad- 
yerae  holding  aa  will  ripen  into  a  title.    Id, 

4.  QiTBsnoK  or  Advsbss  Possbssion  is  One  of  Law  when  the  facta  are  ad- 

mitted or  distinctly  proved.     Id. 

$,  Advsbss  Possession  under  Unbbqistebed  Deed  for  seven  yean  protocti 
the  party  to  the  extent  of  the  boondaries  in  the  deed.  Jones  ▼.  Perrp^ 
430. 

ft.  Possession  or  Past  under  an  Equitabue  Titli^  by  which  the  boondarj 
is  defined,  extenda  to  the  whole  in  the  same  way  as  if  the  titla  were  a 
legal  one.    Id, 

7.  Where  Part  or  a  Tract  or  Land  is  Covered  bt  Two  Deeds,  if  the 
holder  of  the  better  title  has  possession  of  another  part  of  his  tnct,  bnt 
not  of  that  part  covered  by  both  deeds,  he  has,  by  legal  intendment^ 
actual  possession  of  his  whole  tract,  unless  the  holder  of  the  other  title 
has  an  actual  possession  within  the  intersecting  lines.  Carmm  v.  Bunteti, 
143. 

8b  Both  Parties  can  not  be  Seised  or  the  Same  Land  at  the  aame  tims^ 
under  their  respective  deeds;  therefore  he  who  has  the  title  is  deemed 
in  possession,  since  he  can  have  no  action  against  the  other  for  any  pos- 
session by  him.    Id. 

9i  True  Owner  is  Prksumed  by  Law  to  be  in  Possession,  unless  there  be 
an  actual  adverse  possession  in  another,  of  some  part  of  the  land  of  the 
former;  his  possession  exists  in  his  whole  tract  nntU  some  part  thereof 
be  usurped  by  another,  so  as  to  oust  him  from  that  part,  and  there  can 
be  no  such  usurpation  but  by  occupation  within  the  better  title.    Id, 

aOl  Possession  or  Part  or  a  Tract  of  Land  is  in  law  possession  of  the  whole 
tract,  if  there  is  no  adverse  possession;  but  if  the  land  consists  of  differ- 
ent tracts,  each  particularly  described,  in  the  deed  to  the  person  in  pos- 
session, by  its  several  boundaries,  according  to  the  original  patent  for  it^ 
an  actual  possession  upon  one  of  such  tracts  does  not  in  law  extend  to 
the  other.    Id. 

AGENCY. 

1.  BATinaATioN  or  Aoent*s  Acr. — He  who  is  notified  that  a  contract  has 
been  made  for  him  and  subject  to  his  ratification  by  a  person  who  pre- 
tended to  have  authority  for  that  purpose  is  presumed  to  ratify  it,  unless 
immediately  on  being  informed  thereof  he  repudiates  it.  Pitts  v.  Skuberi, 
718. 

5.  Cashier  of  a  Bank,  in  the  course  of  his  ordinary  duties,  and  by  virtue  ol 

the  general  authority  of  his  office,  has  the  right  to  transfer  the  paper 
securities  of  the  bank  in  payment  of  its  debts.  Boerett  v.  United  Statsi^ 
684. 

X  Where  an  Indorsement  of  such  paper  is  made  by  a  cashier,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that  it  was  prop- 
erly made.     Id. 

i.  Such  Preshmption  may  bb  Rebutted  by  showing  that  the  indorsement 
was  not  made  in  the  regular  course  of  business,  but  in  prejudice  of  the 
rights  and  interests  of  the  bank.     Id. 
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5k  Baitk  is  Lublb  fob  Omissions  ob  Mistakxs  of  Notabt  Pubuo  to  whom, 

M  its  agentt  it  has  intnisted  a  note  left  with  it  for  oolleotion.     Thomp^ 

mm  ▼.  Bank  of  SouUi  Carolina,  354. 
t.  Pabtt  CoKTBAonNO  WITH  AoBNT,  NOT  Knowxno  Hdc  TO  BB  AoBNT,  may 

•iiforoe  the  oontract  against  the  principal  upon  disoovering  him.    Epm- 

copai  Ckureh  ▼.  Wiley,  386. 

See  Ck)BPOBATiONS,  3,  4;  Infanot*  1. 

ALIMONY. 
See  Husband  and  Wdtb,  8. 

APPBENTIGESHIP. 
See  Infancy,  3,  4. 

APPROPRIATION. 
See  Eminent  Domain. 

ARBITRATION  AND  AWARD. 

WtacBB  A  Maitkb  of  Law  IS  RxFXRBED  to  arbitFatioD,  the  parties  must 

abide  hy  the  decision  of  referees,  although  erroneous.    CTuipUne  ▼.  Over* 

seen,  504. 

See  OuAKDiAN  AND  Wabd,  1,  2,  6. 

ASSAULT. 
See  Criminal  Law,  6. 

ASSIGNMENTS. 

1.  Debtob  mat  Lawfully  Assign  his  Wholb  Estate  for  the  benefit  of 
snch  of  his  creditors  as  will  release  him.     Niolon  v.  Douglaa,  368. 

8.  ASSIONMENT  FOB  THE  BENEFIT  OF  CREDITORS  CAN  NOT  ReSBBVE  TO  THl 

AssiONOB  CONTBOL  over  any  part  of  his  assets,  in  such  a  manner  as  to 
enable  him,  at  his  pleasure,  to  make  or  withhold  payment,  according  as 
his  creditors  shall  submit  to  or  reject  the  terms  dictated  by  him.     Id, 
t»  DnrOB  MAT  Lawfully  Pbefeb  one  creditor  over  another.    Id, 

See  Bona  Fide  Purchaser,  2. 

ATTACHMENT. 

1.  Liability  of  Constable  for  Seizing  Stbanoeb's  Pbopkbty. — Where, 

after  a  constable  has  levied  an  attachment  on  the  wagon  of  a  debtor,  in 
poesesBion  of  a  stranger,  the  latter  repossesses  himself  of  the  wagon,  and, 
without  the  constable's  knowledge,  substitates  devices  and  whiffletrees 
of  his  own  for  l^ose  on  the  wagon,  and  the  constable  afterwards  retakes 
the  wagon  with  such  devices  and  whiffletrees  attached,  he  is  not  liable 
in  trespass  therefor,  but,  if  at  all,  only  in  trover  after  a  demand.  Parker 
V.  Walrod,  124. 

2.  Pbiob  Possession  under  a  Claim  of  Property  is  sufficient  j^rttita/? 

evidence  of  title  in  a  chattel  in  an  attachment  debtor  to  cast  upon  a  th 
person  the  burden  of  proof  as  to  ownershio.  as  against  an  officer  seii 
the  same  under  an  attachment  '^ce.    Id, 
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8.  PBODUonoK  OF  AS  Attaghment  RxauLAB  ov  RS  Fagb  from  a  ooail 
hAving  general  jnriadiotioii  of  the  sabjeet-matter,  wifchoat  ihowmg  thai 
the  requisites  of  the  statate  have  been  oomplied  with  in  inaing  the  at- 
tachment, 1b  rafficient  to  protect  the  attaching  officer  as  against  one  who 
does  not  show  a  title  which  woold  be  good  against  the  attachment 
debtor.    Id, 

i.  LioAOT  nr  thk  Exeoutob's  Hanbs  is  vot  Subjbot  to  Fobsion  As* 
TAOHMSNT  for  the  legatee's  debt.    SheweU  v.  Keen^  260. 

6.  A  Sheriff  Attaohiko  a  Chattel  Becx>mes  a  Tbespasbeb  ab  cntxo  if 
he  afterwards  make  use  of  the  chattel  instead  of  simply  retaining  it  in 
custody.    Lamb  ▼.  Day^  479. 

t.  A  Cbbditob  at  whose  Instance  a  Chattel  zb  Attached  beoomes, 
together  with  the  attaching  officer,  a  trespasser  ab  initio  where  there  is  a 
sabseqnent  delivery  of  the  chattel  to  him  by  the  officer,  and  a  snbaa* 
qnent  use  of  the  same  by  him.     Id. 

?•  MmGATioN  OF  Baicaqes  in  Tbbspabs  fob  Sedeubb  undeb  Void  At- 
tachment.— ^Where  an  attachment  was  vitiated  by  sabseqnent  acts  ci 
the  creditor  and  sheriff  attaching,  they  were  permitted  in  trespass  fot 
seizore  to  show  that  in  the  attachment  suit  judgment  was  finally  ob> 
tained,  and  thereupon  the  property  seized  under  the  attachment  was  sold 
on  execution  and  the  proceeds  from  the  sale  applied  on  the  judgment. 
Id. 

IL  An  OnnoEB  Seizino  under  Attachment  property  not  that  of  the  de- 
fendant, can  not  be  lawfully  resisted  by  the  real  owner,  if  he  had  at  the 
time  reasonable  cause  to  believe  the  property  to  be  that  of  the  defendant 
in  the  attachment  suit;  and  did  under  such  belief  asvempt  the  seisnre  in 
good  faith.    State  v.  Downer,  482. 

Qi  Judgments  Bendebed  in  Suits  bt  Attachment  have  in  North  Carolina 
the  same  operation  and  effectas  those  rendered  by  the  same  courts  in  other 
actions.    SJnnner  v.  Moore,  155. 

IOl  Judgment  in  Attachment  Suit  has,  by  the  Law  of  Nobth  Cabouha, 
THE  Same  Effect  as  if  the  process  had  been  personally  served.  Soch 
judgment  is  in  fact  not  in  rem,  but  personaL    Id. 

11.  Distress  of  Debtor's  Pbopertt  is  Indispensable  in  Attachment 
Suits,  in  order  to  constitute  the  cause  in  court;  and  unless  that  appears 
from  the  record,  the  proceeding  is  ex  parte,  and  not  buiding  upon  the 
debtor.    Id, 

18.  Evidence  dehobs  the  Beoobd  is  not  ApMisaTBLE  in  such  a  suit  to 
prove  that  the  estate  attached  was  not  the  property  of  the  defendant.  Id, 

13.  Negotiable  Securities  mat  be  Attached  as  "  money  due  to  the  de- 
fendant "  in  the  attachment.     Id, 

14.  Defects  in  the  Affidavit  do  not  Rendeb  the  Judgment  Void,  but 
are,  at  most,  error  only.    Id, 

15.  To  Enter  Judgment  for  a  Larger  Sum  than  the  Debt  Swobh  to, 
and  named  in  the  attachment,  is  error  for  the  excess  only.    Id, 

See  Evidence,  15. 
ATTORNEY  AND  CLIENT. 

AXTOBNEY  PUBCHASINO  FOB  OnE  OF  TwO  EXECUTION  PLAINTIFfB. — ^WlurS 

an  attorney  for  two  plaintiffs  in  an  execution  purchases  land  sold  under 
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the  execution  at  a  price  less  than  the  amount  of  the  claim,  for  the  bene- 
fit of  one  of  the  phiintifiEs,  and  takes  the  deed  in  his  name,  without  the 
oooaent  of  the  other  plaintiff,  the  purchase  will  be  deemed  to  have  been 
made  in  tnut  for  both  plaintiffs.     Leiamring  v.  Black,  322. 

AUCTION  SALE. 

L  AuoriONXBB  AT  Sale  of  Land  is  the  agent  of  both  parties,  and  his  memo- 
randum in  writing  is  sufficient  to  take  the  agreement  out  of  the  statute 
of  frauds.     Episcopal  Church  v.  Wiley^  386;  Smith  v.  Jonea^  498. 

&  AncnoNSEB*s  Memobandum,  Entered  in  his  Book  as  Eably  as  Pkao- 
nCABLB  APTEB  THE  Sals,  from  a  pencil  memorandum  on  a  loose  slip  of 
paper,  made  at  the  moment  of  the  sale,  is  sufficient,  and  is  to  be  regarded 
aa  the  original  entry.    Episcopal  Church  v.  Wiley,  386. 

1.  Auctionesr's  Memorandum  mat  be  Specificallt  Enforced  at  the  in- 
■tanoe  of  the  vendor,  although  it  does  not  state  the  credit  on  which  the 
land  was  sold.    Sraith  v.  Jones,  498. 

AUTREFOIS  ACQUIT. 
See  Criminal  Law,  7. 

BAILMENT. 

L  Baxlu  of  Sdiflk  Deposit  is  Liable,  in  case  of  loss  of  the  thing  bailed, 
for  groea  negligence  only,  unless,  prior  to  the  loss,  he  violated  his  im- 
plied obligation  to  return  it  in  a  reasonable  time;  and  what  is  a  reasom^ 
Ue  time  within  which  he  ought,  without  demand,  to  return  it,  is  a 
question  of  law  for  the  court.     Oreen  v.  HoUingaworth,  680. 

%  Deposit  Mads  at  Instance  of  Bailee  requires  the  observance  of  ordinazy 
oare  at  least.    M 

iL  More  than  Ordinart  Care  is  Reqttired  bt  Law  in  case  of  a  simple 
loan.    IcL 

4»  Deoree  of  Negligence,  in  such  case,  is  a  question  of  law  for  the  oourti 
bat  the  facts  to  establish  negligence  must  be  found  by  the  jury.     I<L 

A.  Dblat  of  Three  Weeks  in  Returning  Watch  indefinitely  loaned  for 
nae  is  not  unreasonable.    Id, 

6.  Bailee  of  Thing  Loaned  without  Expres»  Agreement,  is  Liable  for 
IT,  if  he  fails,  upon  demand  of  restitution,  to  return  it  or  claims  it  aa  his 
own,  whatever  may  happen  to  it  without  the  lender's  agency  or  anent^ 
Id, 

BANKS. 

See  Agency,  2, 3,  4,  5;  Consideration. 

BILLS  AND  NOTES. 
See  Negotiable  Instruments. 

BONA  FIDE  PURCHASERS. 

L  lb  GoRSEiTUTB  A  BoNA  FiDE  PURCHASER  who  wiU  be  protected  against  an 
tqnitabla  or  legal  title,  of  which  he  had  no  notice,  it  must  be  proved,  in- 
dependently of  the  recital  in  the  deed,  that  the  consideration  was  paid 
before  recernng  notice,  and  it  is  not  enough  to  show  that  it  was  secured 
to  be  paid  by  mortgage  or  otherwise.  Union  Canal  Co.  v.  Tcung,  212. 
Am.  Dsc.  Toz..  ZZX— 48 
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2.  AssiONXE  OF  Pbopxrtt  to  SaouKs  DsBT  Dub  to  Him,  is  not  a  Bona  Twm 

PuBCHASEB,  without  notioe,  where  he  pays  no  money  m  a  ooudderatioD 
of  snoh  aaugnment.     Harris  v.  Homer,  182. 

BONDS. 

1.  Bond  not  Good  as  Statutost  Bond,  Whxn. — ^A  bend  taken  by  a  oooata- 
ble  before  a  levy  of  an  execution  in  his  hands,  from  a  stranger,  for  the 
payment  of  the  amount  of  the  execution  or  the  deliyery  of  property 
sufficient  to  satisfy  it,  in  consideration  that  he  will  stay  prooeedingi^ 
where  the  statute  authorizes  a  bond  after  levy  executed  by  the  debtor 
with  sureties  for  the  delivery  of  the  property  levied  or  payment  of  the 
execution,  is  not  good  as  a  statutory  bond.    Claasen  v.  Shaw,  338. 

SL  Such  Bond  is  €k>OD  as  a  common  law  obligation.    LI. 

3.  Averment  that  Such  Bond  was  Taken  fob  Ease  and  Favok  in  a  plea 

to  an  action  thereon  is  immaterial  and  need  not  be  traversed.     Id, 

ii  Validitt  of  an  Official  Bond  can  not  be  impeached  by  the  offioer  or  hit 
sureties  on  the  ground  that  it  does  not  conform  to  the  statute  where  it 
appears  that  the  bond  was  more  favorable  to  the  obligors  than  that  t^ 
quired  by  the  statute.     Kineawion  v.  Carroll,  391. 

&  Ai/THouoH  the  Condition  of  an  Official  Bond  may  not  be  as  extenahra 
as  the  statute  authorizes,  yet  so  far  as  an  obligation  is  created,  it  is  good. 
Id, 

t.  An  Omission  in  a  Bond  Bendsbino  rr  Insensible  may  be  supplied  bj 

reference  to  the  whole  bond  whereby  the  intention  of  the  partiea  oaa  ba 

aaoertained.    Id. 

BOOK  ENTRIES. 

See  Evidence,  9,  10,  11,  12,  13,  14. 

BOUNDARIES. 

1.  Gall  fob  the  Lines  of  Another  mat  Pbevail  over  Ck>UBSB  and  Dn- 
tancbs,  when,  at  the  time  of  the  conveyance,  such  lines  were  establidied, 
known,  or  reputed  to  be  there;  but  if  the  lines  were  never  marked,  or 
there  has  been  no  possession  according  to  them,  a  call  for  them  will  be 
disregarded,  and  the  course  and  distauoes  must  prevaiL  Carton  v.  Bur- 
nett, 143. 

8.  Subvet  Actually  Made  Govebns  the  Location  of  land  granted  witii 
reference  to  a  plan,  if  such  survey  can  be  ascertained.  Heaton  t.  ffodgm, 
731. 

3.  Length  of  Line  Given  on  a  Plan,  exactly  measured  according  to  tlw 
scale  upon  which  the  plan  is  drawn,  lb  to  govern,  in  such  a  case,  if  no 
survey  was  made  or  can  be  shown,  and  the  lines  were  not  drawn  with  ref- 
erence to  natural  monuments,  although  it  appears  that  in  other  parts  of 
the  plan  a  liberal  system  of  measurement  was  applied.  Aooordinglyt 
where  a  line  is  given  in  a  grant  as  extendiug  a  specified  distance  to  a 
stone  monument  which  can  not  be  found,  and  such  line  so  given*  or  the 
line  given  on  the  plan  to  which  the  grant  refers,  exactly  meaaored  a^ 
cording  to  the  scale  of  the  plan,  does  not  include  a  particular  paroel  of 
land,  the  grantee  can  not  recover  such  parcel,  although  by  a  libeial 
measurement  according  to  the  ratio  appearing  from  other  paria  of  tha 
plan,  anch  parcel  would  be  within  the  grant.     Id, 

See  WATSB-COUBf  BS. 
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CANALS. 
8m  BmNSRT  Domain,  2;  Vxndob  and  VxNDn»  2»  3^ 

CASE.  AOnON  ON. 
8m  AonoiTB,  1;  Bboafb,  2;  Malicious  Pbosbootiov,  U 

CASH  SALE,  WHAT  IS. 
Sm  Commission  Msbohantb»  3. 

CASHIER  OF  BANK. 
See  AoENOY,  2,  3,  4. 

COMMISSION  MERCHANTS. 

i  A  Commission  Mxbchant  Intrusted  with  Goods  to  bb  Sold  fob  Gash, 
is  responsible  for  their  price,  if  he  sells  them  on  credit  Bliss  v.  AmoU 
467. 

3  UsAGB  AMONG  COMMISSION  MERCHANTS  that  a  Sale  on  a  credit  of  from  a 
week  to  ten  days  shall  be  considered  a  cash  sale,  does  not  afifeot  their 
eostomers  who  have  intrusted  to  them  goods  for  cash  sale.     Id, 

1.  A  Cash  Sale  intends  one  where  the  money  is  paid  upon  delivery  of  tha 

property.    Id, 

CONDITIONAL  ESTATES. 

Er  THB  Common  Law,  Estates  Defeasible  by  the  payment  of  money  on  a 
particular  day  were  estates  upon  condition  which  became  absolute  by  the 
non-payment.     Hickman  v.  Cantrell,  396. 

CONDITIONAL  SALE. 

Ov  A  Conditional  Sale  the  condition  must  be  strictly  performed,  and  the 

tender  made  with  all  the  formalities  required  by  law.     Hickman  v.  Can* 

fi^396. 

See  Mortgages.  1. 

CONFESSIONS. 
See  Evidence,  20,  21. 

CONFLICT  OF  LAWS. 

1.  Lbz  Lom  CoNTBAorus,  which  in  their  case  is  that  of  payment,  regnUtM 
the  existence  of  days  of  grace.    Bryant  v.  Edson,  472. 

S.  The  Place  of  Execution  of  a  Joint  Promissobt  Note  where  the  first 
maker  signs  in  Massachusetts,  the  second  in  New  Hampshire,  will  be  the 
former  state,  where,  in  addition  to  the  .fact  of  its  execution  there  by  the 
first  maker,  the  note  bears  date  in  that  state,  and  it  was  there  that  its 
consideration  passed.    Id, 

3i  A  CoNTBAcr  TO  Pay  Generally  is  governed  by  the  law  of  the  place  of 
its  execution,  though  collectible  elsewhere.    Id, 

4.  The  Fobm  of  Pubuo  Instruments  is  regulated  by  the  laws  of  tlMOonnti^ 
in  which  they  are  made.     Tickner  v.  Robtrts,  706. 

See  Insoltenot,  3. 

CONSERVATOR  OF  LUNATIC. 
See  Guardian  and  Ward,  1,  2,  3,  4,  Ab  t» 
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CONSIDERATION. 

BXNSFIT  DXRIVSD  BT  A  BaKK  FBOM  THE   USS    OF    MOKBT    Coflected   OB   A 

oote  is  a  safficient  consideration  to  support  its  undertaking  to  ooUeefc  H 
Tkompaon  v.  Bank  qf  S.  G.,  354. 

See  Desds,  8,  9;  Statutb  of  Frauds,  6,  6. 

CONSTABLEa 
See  Attachments,  1;  Pleadhto  and  P&actioe,  9. 

CONSTITUTIONAL  LAW. 

1.  The  CoNSTiTiTTiONALiTT  OF  A  LEGISLATIVE  AcT  cau  uot  be  Called  in  que^ 

tion  by  the  people;  individuals  alleging  themselves  to  be  injured  thereby, 
alone  can  raise  the  question.     People  v  Rensselaer  etc  R,  R.  Co.,  33. 

2.  Article  VII.  of  the  Amendments  to  the  National  Constitdtiok  es- 

tablishes a  limitation  to  the  mode  of  trial  in  the  federal  courts,  but  not 
in  the  state  courts.    State  v.  Keyes,  450. 

8.  Statute  does  not  Impaib  Obligation  of  Contract,  When. — ^A  statute 
taking  away  the  preference  given  to  judgments,  in  the  payment  of  debts 
owing  by  a  deceased  insolvent's  estate,  by  a  prior  statute,  applies  to 
judgments  recovered  after  the  passage  of  the  first  statute,  and  before  the 
passage  of  the  second,  where  the  debtor  dies  after  the  second  statute  is 
enacted,  and  isnot  uncoostitutionalas  impairing  the  obligation  of  contracts. 
Deidiffvin^s  ajrpeal^  271. 

4.  A  Spbu'ial  Act  Authorizing  Guardians  to  Sell  Lands  of  Infant  Wauds 
to  pay  debts  of  the  latter*s  ancestor,  is  judicial  in  its  character  and  un- 
constitutional; and  this,  although  the  infants  may  have  consented  to  tho 
passage  of  the  act     Jones  v.  Perri/,  430. 

6.  The  Legislature  is  not  Sovereign;  it  is  not  the  constituent  of  tho 
courts,  nor  are  they  its  agents;  and  any  assumption  by  the  legislators  of 
powers  conferred  on  the  judiciary  is  destitute  of  authority.     Id. 

6i  The  Poweb  to  Exercise  Guardianship  over  the  estates  and  persons  d 
infants  does  not  exist  in  the  legislature;  but  it  is  their  duty  to  provide 
for  and  protect  infants  by  general  laws.     Id. 

?•  Law  of  the  Land  means  a  general  and  public  law,  operating  equally  apon 
every  member  of  the  community.     Id. 

See  Eminent  Domain,  3,  4;  Judgments,  4. 

CONTINUANCR 

Admission  that  Absent  Witnesses,  if  Present,  would  Swear  to  the 
Facts  expected  to  be  proved  by  them,  is  not  sufficient  to  defeat  a  mo- 
tion for  a  continuance  on  the  ground  of  the  absence  of  witnesses;  the  ad- 
mission must  be  of  the  facts  themselves.    Smith  v.  Creason*s  Ex*rs,  688. 

CONTRACTS. 

1.  Intention  of  Parties  to  a  Contract  Governs  in  its  construction.  JTea- 
daU  V.  RttsseU,  696. 

2l  Delivery  of  Specific  Articles  at  the  Time  and  Place  appointed  by  a 
contract  for  their  delivery,  where  the  payee  does  not  intend  to  reoeivs 
them,  ncv-ertheless  satisfies  the  contract.     Case  v.  Oreen,  311. 

See  CoNsiDEiL.\rjoN;  Fraudulent  Representations;  Illegal  CoKTRAoni 

Quantum  Meruit. 
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GONVliiaSIOX. 
See  Trotbk. 

CORPORATIONS. 

1.  Otbbsbbbs  of  thb  Poor  abe  a  Cobporate  Bodt  who  may  sue  and  1m 

■aed;  they  may  maintain  a  motion  against  a  predeoeasor  in  office  for 
moneys  officially  received  by  him  and  unaccounted  for;  and  they  may 
■abmit  such  claim  to  arbitration.     Chapline  v.  OveraeerSf  504. 

2.  Whe&e,  Pending  such  a  Motion,  the  Plaintiffs'  Term  of  Office  Bz- 

Fmss,  their  motion  does  not  abate,  but  they  may  proceed  and  prosecato 
it,  being  themselves  accountable  to  their  successors  for  the  money  recov- 
ered.   Id. 

8L  Corporation  must,  in  General,  Act  throuoh  its  Common  Seal,  but  it 
may  appoint  an  agent,  whose  acts,  within  the  scope  of  his  powers,  do 
not  require  any  seal  to  impart  validity  to  them.    Everett  v.  Umted  SUUet^ 

*     584. 

4.  Approval  bt  a  Corporation  of  the  acts  of  one  acting  as  its  agent,  makei 
those  acts  as  valid  as  though  authorized  in  the  first  instance.     Id, 

<k  In  the  Case  of  an  Aggregate  Corporation,  if  a  Freehold  Passes  to 
IT,  it  must  be  a  fee  or  its  equivalent,  for  as  such  a  corporation  never  dies, 
a  grant  which  would  convey  a  life  estate  to  an  individual,  passes  to  it  an 
estate  which  is  perpetual,  or  equivalent  to  a  fee  simple.  Union  Canal  Co. 
V.  Yountj,  212. 

8,  Act  Transferring  Existing  Corporate  Rights  to  new  Corporation. — 
Where,  at  the  request  of  an  association  of  stockliolders  in  two  corpora- 
tions, an  act  is  passed  consolidating  them  into  a  single  corporation  under 
a  new  corporate  name,  abolishing  the  former  corporate  names,  etc.,  and 
providing  that  the  new  corporation  shall  hold  and  enjoy  all  the  estates^ 
grants,  rights,  etc.,  enjoyed  by  the  former  corporations,  a  stockholder  in 
one  of  the  former  companies  who  has  granted  land  to  it  for  the  purpose 
of  a  canal,  but  who  surrenders  his  stock  and  accepts  stock  in  the  new 
company,  without  objection,  thereby  acquiesces  in  the  transfer  of  tha 
corporate  rights  and  property  to  the  new  corporation.     Id, 

7.  There  is  no  Suspension  of  Corporate  Rights  in  such  a  case,  the  whola 

estate  and  interest  of  the  old  corporations  vesting  immediately  in  the  new. 
Id. 

8.  Where  the  Act  of  Incorporation  Omits  to  Provide  how  private 

property  shall  be  taken  for  the  purposes  of  the  corporation,  it  must  pro- 
ceed according  to  the  provisions  of  the  general  laws.  MaJbire  v.  CantU 
Bank,  710. 

9.  Such  a  Corporation  Incorporated  to  Construct  a  Canal  can  not,  by 

obstructing  natural  drains  of  water,  overflow  lands  adjacent  to  the  line 
of  the  canal  without  making  compensation  therefor.    Id, 

10.  Where  the  By-laws  of  a  Corporation  Require  ns  President  to  keep 
all  bonds  of  its  officers,  for  his  neglect  to  take  a  bond  from  the  secretaiy, 
he  will  be  liable  for  the  secretary's  defalcation  to  the  extent  of  the  bond 
which  ought  to  have  been  given.  PontcJiartrain  E,  R,  Co,  v.  Paulding^ 
708. 

11»  A  Power  to  Borrow  Money  is  Incident  to  the  other  Usual  Powebi 
OF  A  Municipal  Corporation,  and  may  be  exercised  by  such  a  body. 
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even  thongb  no  express  grant  of  the  power  is  found  in  the  charter  of  tlie 
corporation.    Premdent  etc.  Bank  qfChiUkoUie  v.  ChilUcolht^  185. 

122.  Streets  of  an  Inoorpobated  Town  are  its  highways,  sabject*  in  gen- 
eral, to  such  improvement  and  alterations  as  its  legislative  anthority 
may  prescribe,  due  regard  being  had  to  individual  interests,  and  an 
equivalent  being  rendered  for  the  sacrifioe  of  private  property.  State  v. 
Mayor  etc,  qf  Mobile,  564. 

Uw  Powers  of  a  Corporation  are  to  be  ascertained  by  a  reference  to 
grants  made  by  the  legislature  in  its  favor.  It  can  have  no  rights  ex- 
cept such  as  are  specially  granted,  or  as  are  incidental  or  necessary  to 
give  effect  to  the  powers  thus  granted.     Id, 

14i  Municipal  Corporation  has  no  authority  to  appropriate  streets  or  to 
narrow  or  widen  them,  unless  vested  with  such  power  expressly  by  its 
charter,  or  as  an  incident  to  an  express  delegation  of  power.     Id, 

Ifi.  Members  of  Sayings  Institution,  Who  are. — ^Under  an  act  incorpo- 
rating certain  persons,  and  those  thereafter  becoming  members,  as  a  sav- 
ings institution  to  receive  deposits  upon  interest,  and  providing  "for  the 
security  of  the  depositors,"  that  the  corporators  and  their  assodates 
shall  raise  a  capital  of  a  certain  sum  to  be  divided  into  shares,  the  holders 
of  which  are  to  receive  dividends  of  the  profits,  and  the  capital  to  be 
liable  for  the  deposits,  and  providing  also  that  the  directors  shall  have 
power  to  regulate  the  admission  of  members,  and  that  there  shall  be 
annual  meetings  of  members  and  a  committee  of  members  to  investigate 
the  affairs  of  the  corporation,  a  stockholder  does  not  become  a  member 
who  is  not  admitted  as  such,  nor  does  one  originally  a  member  cease  mem- 
bership on  x>arting  with  his  stock.     PlUladdpfiia  Sav,  IneL ,  Com  o/,  226. 

10.  Directors  can  not  Disfranchise  Members  of  a  Corporation  under 
a  clause  in  the  charter  giving  them  power  to  admit  members.     Id. 

17.  Expelled  Member  of  an  Incorporated  Beneficial  Societt  can 
not  have  the  regularity  of  the  proceediugs  or  the  sufficiency  of  the  evi- 
dence for  his  expulsion  inquired  into  in  a  collateral  action  for  the  re- 
covery of  benefits  alleged  to  be  doe  him,  such  expulsion  having  been 
voted  after  notice,  trial,  and  conviction,  agreeably  to  the  provisions  d 
the  charter  and  by-laws,  upon  a  charge  thereby  made  a  ground  of  ex- 
pulsion.    Black  and  White  Smiths*  Soc.  v.  Vandyke,  263. 

16.  Ibbeoularlt  Expelled  Member  may  have  Mandamus  to  leetora 
him  to  membership  in  such  a  society,  it  seems.    Id, 

16.  No  Action  Lies  to  Recover  Benefits  alleged  to  be  due  a  member  of 
such  an  organization,  even  though  there  has  been  no  sentence  of  expul- 
sion.    Id. 

2Ql  Corporator  not  Liable  to  Usurpers  of  Franchise  for  Corporate 
Dues. — A  member  of  a  religious  corporation  is  not  liable  for  pew  rents, 
where  intruders,  without  authority  from  the  charter  or  the  law,  take 
possession  of  the  church,  expel  the  vestry  and  choose  a  new  one,  al- 
though such  member  retains  his  pew  but  refuses  to  occupy  il  Ebavgh 
V.  Ilendel,  291. 

21.  Appeal  Abated  by  Expiration  of  Charter,  When. — ^Where,  during 
the  pendency  of  an  appeal  from  a  decree  dismissing  a  bill  against  a  cor- 
poration, the  charter  of  the  company  expires  by  the  lapse  of  time,  tbi 
appeal  abates.     Ii^ider  v.  Nelson  etc.  Factory,  465. 

See  Quo  Warranto;  Religious  Societies. 
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Gosxa. 

See  Husband  and  Wm,  4. 

CO-TENANCy  AND  PARTITION. 

L  Whebi  Qnb  Tskant  in  Common  holds  the  common  property  to  the  ex* 
oliuion  of  his  oo-tenant,  he  is  not  chargeable  with  rents  or  profits  where 
none  have  been  made,  provided  he  has  employed  the  property  in  good 
iaith  with  a  view  to  make  it  profitable,  but  has  failed  in  doing  so;  nor  is 
he  chargeable  with  speculative  profits  where  the  real  profits  are  Bosoep- 
tible  of  being  ascertained.     Rvffnera  v.  LeuM  Eairs^  513. 

8»  Whkbx  Tenants  in  Common  have  oconpied  the  common  property  to  the 
exdnsion  of  a  oo-tenant,  they  are  entitled,  in  an  aocoanting  for  the 
rents  and  profits,  not  only  to  a  credit  for  their  expenses  and  services 
actoally  rendered  in  operations  upon  the  common  property  which  have 
made  it  of  great  value,  but  also  for  expenses,  and  for  labor  and  services 
rendered  in  endeavoring  to  make  it  valuable,  though  unsuccessfully, 
they  having  acted  Ixmafidt^  and  only  with  a  view  of  increasing  the  valne 
of  the  property.    Id% 

iL  Whbbb  an  Ao(x>tjntino  is  Had  between  tenants  in  common,  the  ex- 
penditures of  each  year  should  be  o£bet  against  the  rents  and  profits  of 
that  year,  and  the  claim  for  improvements  in  any  one  year  should  be 
liquidated  in  whole  or  in  part  by  the  rents  and  profits  of  that  or  any 
succeeding  year.    Id, 

4.  A  Tenant  in  Common  can  Conybt  his  Interest  in  a  separate  part  of 
the  tract  held  in  common,  and  after  such  conveyance  his  grantee  becomes 
tenant  in  common  as  to  that  part  of  the  tract.    Prentiss,  Matter  qf,  203. 

Ik  Partition  can  not  be  had  in  One  Suit  of  Several  Tracts,  by  a 
tenant  in  common  of  all,  where  the  ownership  therein  other  than  his  is 
vested  in  persons  who  have  between  themselves  no  common  interest  in 
the  separate  tracts;  therefore,  where  a  tenant  in  common,  owner  of  one 
third  of  an  estate,  brought  suit  to  obtain  partition,  and  it  appeared  that 
the  other  two  thirds  interest  had  come  to  several,  each  of  whom  was 
owner  of  such  interest  in  separate  and  distinct  parts  of  the  estate,  his 
suit  was  dismiBsed.     Id, 

6i.  There  is  no  Implied  Warranty  in  a  Partition  Deed  between  ten- 
ants in  common  under  a  will,  though  there  is,  it  seems,  an  implied 
special  warranty  annexed  to  every  partition  between  coparceners. 
Weiser  v.  Weiser,  313. 

7.  Express  Special  Warranty  Limits  an  Implied  General  Warranty 
in  a  deed,  except,  perhaps,  where  the  implied  warranty  la  a  necessary 
consequence  of  tenure,  which  is  not  the  case  in  a  partition  deed.     Id. 

8b  Plaintiff  in  Partition  may  be  Permitted  to  Take  the  Land  at  the 
valuation,  after  a  judgment  by  default  against  non-resident  defendants^ 
and  the  court  is  not  bound  to  order  a  sale.     Dewar  v.  Spence,  241. 

COUNTY  COURTS. 
See  Judgments,  2. 

COVENANTS. 
Tenant  fob  Life  can  not  Sue  upon  a  Covenant  of  Warranty  in  a  prior 
deed  in  fee  to  one  under  whom  he  deraigns;  therefore  there  is  no  such 
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action  for  a  widow,  who  has  been  evicted  of  the  lands  ftirirfgn^  to  her  a* 
dower,  upon  the  covenant  of  warranty  to  her  hnahaod.  SL  Cfhir  t. 
WiOiams,  104. 

CRIMINAL  LAW. 

1.  Whiethsb  ths  Cha&acter  of  an  Ovtensb  28  Imvaxoub  can  not  be 
mined  by  the  mode  of  punishment  affixed  to  it  by  law.  8taU  v. 
450. 

2i  Attbmft  to  Deteb  a  Wmrsss  from  attending  the  trial  of  a  public 
cation,  is  an  indictable  bat  not  an  infamous  ofifense;  it  is  an  offense 
that  may  be  punished  by  proceedings  on  information.    Id, 

8L  SiroH  Attkhft,  though  Mabk  bsforb  Sebvigi  of  a  SuBrvRA,  and 
though  it  prove  unsuccessful,  is  nevertheless  punishable.    Id, 

4.  As  Indictment  fos  Imfedeko  an  Offxcxk  in  his  ezecutian  of  civil  pto 
cess  must  show  the  nature  of  the  process,  so  far  that  the  court  may  aae 
whether  it  was  legal,  and  that  the  officer  had  authority  to  serve  it^  and 
the  mode  of  resistance  should  be  set  out,  as  also  that  in  which  tha  pco- 
cess  was  attempted  to  be  executed,  and  also  it  must  appear  &om  it  thai 
the  persons  impeding  the  officer  knew  of  the  character  in  which  lia 
acted.    State  v.  Doumer,  482. 

6.  Assault  of  and  Resistance  to  an  Offices  acting  in  the  execntioii  of  hk 

powers  as  such,  is  an  offense  indictable  at  common  law.    Id. 
A.  An  Offender  hat  be  Proceeded  against  as  at  Common  Law,  though  a 
statute  has  superadded  to  the  offense  a  higher  penalty.    Id. 

7.  Waiver  of  Trial  by  Jury  in  a  criminal  case,  can  only  be  upon  the  oob» 

sent  of  both  the  prisoner  and  the  state.     State  v.  Meadj  661. 

8   Trial  and  Acquittal  of  a  Criminal  by  the  court  sitting  without  a  foxjf 

is  not  available  under  the  plea  of  atUre/ois  acquit,  upon  a  second  trial  lor 

the  same  offense,  where  upon  the  first  trial  the  state  had  inristed  npona 

Jury.    Id. 

See  Jeopardy;  Misnomer,  2. 

DAMAGES. 
See  EsGAFE,  3;  Executions,  7;  SauBi  4. 

DEBT. 
See  Escape,  2. 

DECECENT'S  ESTATES. 
See  Estates  of  Deceased  Pbbsohs. 

DECLARATIONS. 
SeeEriDENOE,  16,  17,  18,  19,  20,  21;  Husband  ahb  Wm^  IL 

DEEDS. 

i.  A  Deed,  Signed,  Acknowledged,  and  Recorded,  is  a  complete  and  valid 
deed,  although  there  is  no  evidence  of  any  formal  delivery  and  the  in* 
f itrument  is  found  among  the  grantor's  papers  at  his  death.  Serugham  t» 
Wood,  76. 

I.  Delivery  is  Essential  to  the  Vaudity  of  A  Deed;  it  may  be  made  to 
the  grantee  himself  or  any  person  authorized  to  receive  it  Ckmrek  T. 
Oilman,  82. 
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3,  AocEFTANGB  OF  DsED  ABSOLUTS  will  be  presumed  where  it  is  beneficial  to 

the  grantee.    Id, 

4.  Whbrb  a  Deed  la  Dkuvsried  bt  an  Aosnt  it  should  be  pleaded  as  the 

deed  of  the  principal,  not  that  It  was  delivered  as  the  deed  of  the  agent. 
Id. 

ft.  Wheks  a  Wuittsn  Coi^TRAcr  HAS  A  Scroll  annexed  thereto,  opposite  the 
signatare,  and  the  word  seal  is  written  in  the  scroll,  bat  in  the  body  of 
the  instrument  there  is  no  recognition  of  the  scroll  as  a  seal,  it  is  a  sim- 
ple contract  and  not  a  deed.     Cromwell  v.  TaU*a  ExV,  506. 

ft.  Whsbb  the  Fee  is  Ck)NVEYBD  by  Deed  to  be  defeated  upon  the  perform- 
ance of  certain  conditions,  a  subsequent  deed  of  the  land  operates  as  a 
contract  and  conveys  only  an  equitable  title.  Rvffjien  v.  Lewi^  Ea^ra^ 
513. 

7»  Ehtrt  bt  Tbub  Owner  upon  a  Trespasser  so  far  reinstates  the  former 
in  his  possession  as  to  render  his  conveyance,  sealed  and  delivered  on  the 
land,  valid;  but  this  principle  does  not  apply  in  a  case  where  the  two  pos- 
sessions are  clearly  of  different  portions  of  the  land,  as  distinct  parcels. 
Carson  v.  BumeU,  143. 

ft.  Deed  Which  would  bb  Void,  for  Want  of  Consideration,  at  the  date 
of  its  execution,  may  be  supported  by  parol  proof  of  subsequent  valuable 
consideration;  hence  a  deed  by  a  husband,  to  the  use  of  his  wife,  ex- 
pressed to  be  in  consideration  of  love  and  affection,  may,  by  parol  proof, 
be  shown  to  have  been  really  executed  by  him  in  consideration  of  her  re- 
nouncing her  inheritance  in  property  which  he  obtained  with  her,  and 
which  he  was  then  about  to  sell,  and  such  deed  will  be  supported  as 
against  his  creditors,  although  he  was  indebted  at  the  time  of  its  execu- 
tion.    Banks  v.  Broum,  380. 

9.  Parol  Evidence  to  Explain  Consideration  Clause. — ^The  clause  in  a 

deed  acknowledging  payment  of  the  consideration  is  not  conclusive  but 
prima/acie  evidence,  except  for  the  purpose  of  giving  effect  to  the  opera- 
tive words  in  the  deed,  and  parol  evidence  is  admissible  to  show  that 
such  consideration,  though  expressed  to  have  been  paid  in  money,  was 
paid  in  a  different  manner,  imder  a  special  agreement  constituting  the 
grantor  a  trustee  of  the  consideration.    McCrta  v.  Purmort,  103. 

10.  Statute  of  Frauds  Forbiddinq  Parol  Agreements  respecting  land 
does  not  apply  to  such  a  case.     Id. 

8m  Adverse  Possession,  5,  7;  Boundaries; Cotenancy  and  PARTinoa, 

6,  7;  Equity,  3;  Notice. 

DEPOSITIONS. 
See  Evidence,  ft. 

DETINUE. 
See  Judgments,  6;  Sales,  2. 

DISTRESS  FOR  RENT. 

Books  of  Account  of  a  Merchant  are  not  Liable  to  Seizure  as  a  dbh 
tress  for  rent,  for  they  come  within  the  spirit  of  the  law  which  exempts 
the  utensils  of  an  artisan,  or  the  books  of  a  scholar;  and,  besides,  being 
mere  choses  in  action,  they  are  not  liable  to  distress  for  rent.     Davis  v 
Arledge,  360. 
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DIVOBOE. 
See  Hu8BAin>  and  Wm,  1,  2,  8^  4^  (S^  <• 

EASEMENTS. 

L  Qeabt  of  a  Bioht  of  Wat  will  be  Pkesuiod  from  an  nnfaitemiptod 
enjoyment  thereof  for  twenty-one  years.     WcrraU  t.  Jtkoadit  274b 

S.  SUOH    PlUttUMPTIOK    ApPLIBS    TO    A    WaT    OVKB    UhZHOLOSID    TjAMO^ 

whether  clear  or  woodland.    Id. 

See  EjEOTKSNTy  2. 

EJECTMENT. 

i.  BraoTHKNT  OAN  HOT  BB  MAINTAINED  by  E  party  in  his  own  name  wbm 
holds  only  the  equitable  or  benefidal  title  to  land.  Bt^fnen  y.  Ltumi 
Ea^nt,  613, 

2.  Ejectment  fok  an  Easement  is  not  the  proper  remedy.  Onhn  Camai 
Co,  v.  Toung,  212. 

S.  Plaintiff  in  Ejectment  can  not  Give  Evidence  of  Okhee  Tbib- 
PASSES  committed  by  the  landlord  himself,  who  makea  himself  a  defend- 
ant to  protect  the  possession  of  his  tenants    Carmm  ▼.  BumeUf  143. 

EMINENT  DOMAIN. 

1.  A  Work  mat  be  of  Pubuo  Use,  though  conducted  and  owned  by  a  prf- 

yate  oozporation.     WiUyard  v.  Hamilton,  195. 

2.  Idem. — ^An  Eztensivb  Line  of  Canal  to  be  constructed  by  a  private 

corporation,  and  which  in  the  act  of  its  incorporation  is  declared  to  be  a 
public  highway,  is  a  public  use.    Id. 
Z,  A  Pbovision  in  an  Act  that  Compensation  shall  Eollow,  not  pre- 
cede, the  taking  of  private  property  for  public  use,  is  oonstitntionaL   IeL 

4.  A  Pbovision  that  Commissionebs  Appointed  bt  the  Lboislaxiibb 

Assess  Damages  for  private  property  taken  for  public  use,  does  not  in- 
fringe the  right  of  trial  by  jury,  guaranteed  by  tiie  constitntion.    Id. 

EQUITY. 

1.  Legal  Bemsdt  does  nok  Bab  Equitable  Kbubf,  When.— The  faok 

that  a  party  has  a  remedy  at  law  by  an  action  for  money  had  and  t»> 
ceived,  does  not  prevent  his  coming  into  equity  for  relief  where  the 
money  was  received  by  the  defendant  as  trustee  for  the  plaintiff  McOrm 
V.  Purmortf  103. 

2.  Judgment  at  Law— Kblief  against  in  Equitt. — ^Where,  in  a  proceed- 

ing by  one  person  against  another  to  recover  money  which  he  alleged  to 
have  paid  as  the  surety  for  the  latter,  it  was  determined  that  both  were 
principals,  and  judgment  was  rendered  in  favor  of  the  plaintiff  for  a 
moiety  of  the  sum  paid,  the  defendant,  having  made  no  defense,  can  not 
come  into  equity  and  obtain  any  relief,  although  he  shows  that  he  was 
the  surety,  and  the  plaintiff  in  the  action  at  law  the  principal,  unless  he 
alleges  and  proves  sufficient  reasons  for  lus  failure  to  defend  at  law. 
Turner  v.  Davis,  602. 

5.  To  Order  the  Cancellation  of  a  Void  Deed,  equity  has  juiisdielisni 

Jones  V.  Perry,  430. 
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4  Bquttt  will  not  Enioboa  an  eqnitftble  title  paichaaed  by  a  party,  which 
if  the  legal  title,  would  subject  him  to  the  penalties  of  the  statute  against 
bnying  and  selling  a  pretended  title.    Rt^nera  v.  Lewis'  Ex\b^  513. 

ft.  This  Principlb  dois  not  Apply  to*eyery  purchaser  of  equitable  rights, 
as  where  a  creditor  purchases  his  debtor's  property  to  protect  ^Ttng^lf 
Id. 

Sea  GUABDXAN  anp  Wakd,  7;  Mxsaxs;  Nuisanob,  4, 6, 6,  7;  SriODno  FUb- 

TOBMANGS;    StATTTTB  OF  LIMITATIONS,  1. 

EBBOB. 
See  Wbit  or  Ebbob. 

ESCAFK 

L  Jailbb  is  Liablb  to  thb  Shxbot  vob  Pxbmittino  an  Esgapb  without 
the  sheriff's  knowledge  or  authority,  for  any  damage  occasioned  to  tha 
sheriff  thereby,  even  though  the  jailer  acts  in  good  faith  and  upon  the 
advice  of  counsel.     Duncan  v.  KlintfiUer,  296. 

%  Debt  ob  Casb  iob  an  Escape,  Damages  in. — In  debt  for  an  escape  of 
an  execution  debtor,  the  sheriff  is  liable  for  the  whole  debt  and  ooeta, 
but  in  case,  the  damages  are  in  the  discretion  of  the  jury.     Id, 

IL  MxASURB  or  Damages  in  Action  aqainot  Jaileb  roR  Escape.— The 
amount  paid  by  a  sheriff  to  compromise  an  action  brought  against  him 
for  the  escape  of  an  execution  debtor  is  not  the  measure  of  his  damages 
against  the  jailer,  who  permitted  the  escape,  but  the  damages  must  be 
left  to  a  jury.    Id, 

ESTATES  OF  DECEASED  PEBSONS. 

OoiTBT  WILL  DiBBOT  PBoriTs  or  Testator's  Estate  to  be  applied  to  the 
support  of  his  children,  although  the  will  provide  that  they  should  be 
lent  out  until  the  youngest  child  attains  his  majority,  and  then  divided 
among  them.     Maupin  v.  Dulany,  699. 

See  Executors  and  ADsaNisTBATOBS. 

EVIDENCK 

1.  OoMPKKNCT  or  Witness  is  not  ArrBcrEi>  by  mere  solicitude  for  the 

success  of  one  of  the  parties,  arising  frout  friendship,  honorary  obliga- 
tion, or  voluntary  intention  to  divide  the  burden  of  a  failure  in  the  suit, 
or  from  a  hope  of  participating  in  the  advantages  of  success.  ElUot  v. 
Porter,  689. 

2.  Intebest,  to  DisQUALirr  Witness,  must  be  a  Legal  Intebbst  in  the 

event  of  the  suit,    id, 

8.  PXBSONS  WHO  HAVE  BsLBASBD  Theib  Intebest,  or  removed  from  the 
neighborhood,  are  competent  witnesses  to  prove  an  agreement  by  parol 
by  an  owner  of  land,  to  give  land  enough  for  a  school,  if  the  neighboi-s 
will  build  a  school-house,  where  the  house  has  been  built  accordingly. 
Martin  v.  MeCord,  342. 

4.  Minutes  or  Testimony  or  Deceased  Witness  taken  at  a  former  trial 
by  one  who  states  that  he  tried  to  take  down  all  the  witness  said,  not 
the  substance,  but  the  precise  words,  is  admissible  although  the  party 
will  not  swear  that  he  had  taken  down  every  word.     Clark  v.  Vorce,  63. 
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6w  On  Rs-szAHiNAnoN  or  a  Witnbss  after  epoas-eTHininatioii,  be  may  ba 
examined,  in  the  diaoretion  of  the  judge,  upon  new  matten.     Id, 

<•  A  Dbpositiok  Altbbid  in  a  Matxbxal  Pabt  by  the  magistrate  befion 
whom  it  was  taken,  the  party  depoaing  not  being  present  at  Uie  time,  is 
inadmissible,  nor  can  it  be  aided  by  parol  proof  as  to  the  m^tn^  in 
which  it  appeared  before  the  alteration.  Winooakie  Turnpike  Co,  t. 
Ridley,  476. 

7.  RxrusAi  so  Dbny  a  Facrt  by  an  Extrajudicial  Oath  is  not  legal  evi- 
dence of  the  fact  against  the  party  refusing  the  oath,  and  it  is  enor  to 
admit  testimony  of  either  the  taking  or  refusing  of  such  oath.  MaUm 
V.  Bays,  694. 

S.  Objection  to  Defendant's  Testdcont  will  not  be  sustained  h^mtb  the 
complainants  have  made  him  a  witness  by  seeking  a  discoToiy.  Jcma 
V.  Perry,  430. 

9.  Book  Entbies  Made,  when  no  Eight  to  Make  them  Existed  at  the 

time,  are  not  admissible  in  evidence,  as  where  work  was  done  nnder  a 
special  contract  and  entries  thereof  in  the  plaintiff's  books  were  soo^t 
to  be  used  as  evidence  on  a  quantum  meruU.  MerrUl  v.  Ithaca  etc  Co., 
130. 

10.  Original  Entbies  Made  in  the  Usual  Ck)UBSE  of  business  are  not  ad- 
miaaible  unless  the  person  who  made  them  is  produced,  or  is  shown  to 
be  dead.     Id, 

IL  Entries  Made  bt  One  Who  is  Liyino  and  Present  to  verify  them 
by  swearing  tliat  he  believes  them  to  be  true,  are  admissible  in  evidence^ 
though  the  party  making  them  has  forgotten  the  facts.    Id, 

12.  Check-rolls  Kept  by  a  Ck>NTRACTOR  with  his  Workmen  are  not 
evidence  of  the  amount  of  work  done,  against  the  railroad  company  lor 
whom  it  was  done,  unless  verified  by  the  oath  of  the  person  who  made 
the  entries  therein,  if  he  be  living.     Id, 

13.  Entries  bt  a  Blacksuitu  on  a  Slate,  and  transferred  to  a  book  four 
or  five  days  afterwards,  are  not  admissible  in  evidence  as  original  entries 
in  such  book,  though  such  be  the  custom  among  blacksmiths.  Fortyihe 
V.  NorcroM,  334. 

14.  Shingle  upon  which  a  Woodman  Ejcpt  an  Account  of  the  quantity 
of  timber  hewn  by  liioi  in  the  woods  from  day  to  day  under  a  oontzact 
with  another  who  took  away  the  timber  without  a  survey,  is  aiiTniwriMe 
evidence  in  an  action  brought  by  such  woodman's  administrator  against 
the  employer  to  recover  the  value  of  such  labor.     Kendall  v.  Fields  728w 

16.  Witness  is  Disqualified  by  Interest  from  Tsstifiing  in  favor  of 
the  defendant  in  an  attachment  suit,  where  the  land  attached  has  subse- 
quently been  conveyed  to  such  witness  with  warranty,  and  by  him  ooii- 
veyed  to  another  with  warranty.    Id, 

16.  Acts  and  Declarations  bt  One  in  Possession  of  Land  as  owner,  re- 
specting the  dividing  line  between  himself  and  an  adjoining  proprietor, 
which  are  adverse  to  his  interest,  are  admissible  in  evidence  in  an  action 
of  trespass  against  parties  entering  under  and  identified  in  interest  with 
him,  although  he  is  alive  and  competent  to  testify.  Deming  v.  Carting' 
ton,  591. 

17.  Declarations  Accompanying  an  Act  are  admissible  as  part  of  the  rei 
gestct.    Id. 

18.  DECLAiiATioNs  ov  A  JUDGMENT  DEBTOR  after  a  sale  of  property  under  t x 
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«ODtkm  against  him,  that  the  title  of  the  property  at  the  time  of  the  sale 
was  not  In  him,  are  inadmissible  in  evidence  against  the  execution  pnr- 
ohaaer.  Doe  ex  dem,  MaxweU  v.  Moored  666. 
19.  Qir  A  Trial  vob  Murdxb,  evidence  that  the  deceased,  the  day  before  he 
was  killed,  stated  that  he  was  going  on  a  certain  trip,  and  that  the  de- 
fendant was  to  accompany  him,  is  inadmissible.    Kii^  v.  State^  420. 

50.  Qir  AN  Examination  as  to  thb  Contbssion  of  a  party,  the  whole  confes- 
sion mnst  be  taken  together.    Mwn\ford  v.  TT/Uftiey,  60. 

51.  Idem. — Bur  a  Paxtt  oan  not  D&aw  out  hib  Own  Dsclabations  upon 
a  subject  on  which  the  opposite  party  has  not  examined  t)ie  witness.  7(2. 

52.  GoFT  OT  AN  Unxxsoutsd  Dbaft  of  an  agreement  is  not  admissible  in 
evidence.    Id. 

23.  A  Witnxss,  Ovfirsd  to  Prove  a  Lioknss,  may  be  asked  whether  or  not 
it  was  understood  by  the  parties  that  it  was  c^ditionaL    Id, 

See  Attachmxnt,  2,  3,  12;  Dixds,  9;  Ejbctmbnt,  3;  FoBOiBiJi  Brtbt  and 
Dbtainxr,  3;  Guardian  and  Ward,  6;  Husrand  and  Wm,  1,  2; 
MOBTOAOBS,  7;  USAOE,  3,  4, 8,  9,  11. 

EXECUTIONS. 

L  SzaounoN  Issued  on  a  Judomxnt  Paid,  but  not  Selbased  or  Bboobd, 
where  such  inue  has  been  obtained  by  third  parties,  without  the  con- 
eorrence  of  the  judgment  creditors,  will  render  those  parties  liable  in 
trespass  for  the  acts  done  under  the  process.     Piereon  v.  Oale,  487. 

%  Mibtakb  in  the  Name  or  the  Place  or  Imprisonment  will  not  vitiate  an 
execution  issued  in  a  civil  case,  and  so  prevent  it  from  justifying  an 
imprisonment  at  the  place  that  should  have  been  named  in  the  writ 
Lewis  V.  Avery,  469. 

8.  Imprisonment  under  Several  Executions,  Some  of  which  are  Void, 
is  justified  if  any  one  of  the  executions  standing  alone  would  have  justi- 
fied it    Id. 

4.  It  n  A  Trespass  for  a  Sherup  to  Levy  on  Another's  Propbrtt,  taking 
a  receipt  and  inventory  to  prevent  its  removal.    Ibnda  v.  Van  Home, 

77. 

Ik  BxDEMPnoN  or  Lands  Sold  under  Execution  may  be  made  by  the  trus- 
tees of  an  absent  debtor;  but,  by  such  redemption,  the  trustees  acquire 
do  greater  rights  or  powers  than  the  defendant  himself  would  have,  had 
he  redeeemed.    Phi/fe  v.  Riky,  56. 

8,  A  Stranger  is  not  Entitled  to  Redeem;  but  should  the  purchaser  at 
the  execution  sale  permit  it,  he  would  be  considered  as  acting  on  behalf 
of  the  execution  defendant    Id, 

7.  Damages  por  Refusing  and  Neglecting  to  Levt. — ^The  rule  of  damages 
In  an  action  against  a  sherifiT  for  neglecting  and  refusing  to  levy  or  return 
an  execution,  is  the  amount  for  which  the  execution  was  levied,  and  the 
measure  of  recovery  can  not  he  diminished  by  proof  that  the  circum- 
stances of  the  execution  debtor  were  such  that  the  execution  would  liave 
answered  nothing  if  levied.    Ha^l  v.  Brooke,  485. 

See  Attorney  and  Client;  Bonds,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

L  Fbbsonal  Representatiyb  of  a  testator  or  intestate  has  no  interest  in 
tlie  real  estate  of  the  deceased,  and  no  power  to  sell  it,  unless  authorised 
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to  do  ao  by  an  Ofrder  of  the  proper  court  made  in  exeroiae  of  tbo  Jvriadio- 
tion  conferred  by  atatate.     WkUe^  AdmW^  v.  Beard,  562. 

5.  RioRT  OF  Such  RsFRESENTATiyB  TO  Rkoovxr  the  parchaae  money  agreed 

to  be  paid  the  deceaaed  for  the  conveyance  of  a  tract  of  hind,  where  then 
L^a  been  a  part  performance  by  the  delivery  of  poaooanion,  ia  fonndad 
upon  the  a^^reement  which  ahowa  that  the  deceaaed  intended  to  oonTerl 
hia  intereat  in  the  land  into  peraonal  property,  and  alao  becanae,  then 
having  been  a  part  performance  and  no  anbaeqnent  defaolt)  a  apedfie 
execntion  of  the  agreement  may  be  had.    Id. 

iL  Abmikistkatob  Who  has  Aobbkd  bt  Parol  to  Contet  to  anoOiara 
tract  of  land  when  the  parchaae  money  ia  all  paid,  may  ane  and  recover 
any  inataUment  thereof  that  may  be  dne,  without  having  made  or 
tendered  a  conveyance  of  the  title,  the  vendee  being  in  poeaeaaion.     Id, 

4.  Whekb  a.  Sold  Lan^K  by  Pabol^  and  the  vendee  went  into  poeaeaaioii, 
and,  after  the  vendor'a  death,  executed  hia  note  to  the  adminiatrator  of 
the  vendor  for  the  pnrchaae  price,  and  took  theadminiatrator'a  bond  Cor 
title,  conditioned  for  the  making  of  title  when  the  note  waa  paid,  in  an. 
action  by  B.,  adminiatrator  de  bonis  non  of  A.,  to  recover  the  amount  of 
the  note:  Ileldy  1.  That  the  vendee'a  poeaeaaion  having  been  undiaturbed, 
the  note  given  by  him  waa  founded  upon  a  aufficient  conaideration,  and 
might  be  enforced.  2.  That  the  adminiatrator  de  bonis  wm  waa  the 
proper  party  to  ane  the  vendee.    Id. 

A.  At  Common  Law  no  Action  could  bb  Maintainxd  bt  an  Ezxcdtob  or 
admimatrator  to  recover  damagea  for  an  injury  done  either  to  the 
or  property  of  hia  teatator  or  inteatate.    Blaheney  v.  Blakeney^  574. 

6.  Statuts  4  Edwabd  IIL,  a  7,  Authorizes  an  executor  to  mMnJa^Sn 

paaa  for  an  injury  to  the  gooda  and  chattela  of  a  teatator;  and  by  25 
Edward  III.,  o.  5,  thia  remedy  waa  extended  to  executora  of  exeeotoa; 
and  by  31  Edward  IIL,  c.  11,  to  adminiatratora.    Id. 

7.  EzBOUTOB  MAY  SuE,  Whsn. — Where,  in  an  action  for  the  reooveiy  of  a 

certain  interest  in  a  tract  of  land,  for  a  partition  and  for  an  aooonnting 
of  the  rents  and  profita,  one  of  the  plaintifia  died  after  a  decree  had  been 
entered  ascertaining  their  righta,  partitioning  the  land,  and  directing  a 
conveyance  to  be  made,  the  action  may  be  revived  in  the  name  of  tiw 
deceaaed  plaintiflTa  executora,  and  not  in  the  name  of  lua  heira,  the 
former  being  entitled  to  the  rente  and  profita.  Bujnere  v.  LaM  Ea^ng 
513. 

€.  PuBCHASB  Money  Agreed  to  be  Paid  by  a  party  to  a  contract  fat  the 
sale  of  land,  is  treated  in  equity  aa  the  peraonal  property  of  the  VfaDdai; 
and  aa  auch  goea  to  hia  peraonal  repreaentative.     Hays  v.  HaU^  530l 

0.  Such  Representative  has  All  the  Eemedibs  to  recover  or  retain  anoh 
pnrchaae  money  aa  the  vendor  would  have  if  living,  and  in  an  action  to 
recover  the  aame  he  muat  make  the  heira  of  the  vendor  aa  well  aa  the 
vendee,  and  all  other  peraona  who  have  an  intereat  in  the  matter,  partiea 
to  ma  bilL    Jd. 

10.  Subrogation  of  Purchaser  from  Executor  to  Eights  OFCRXDiroBS  of 
Testator. — Where  an  executor,  under  a  mistake  aa  to  hia  power,  aaDa 
landa  of  hia  teatator,  and  applies  the  proceeda  to  the  payment  of  debta, 
the  purchaser  will  be  subrogated  to  the  righta  of  thoae  creditora  iHia 
have  been  paid  by  hia  advances,  to  the  extent  that  the  debta 
the  amount  of  the  personal  assets.     ScoU  v.  Dunn,  174. 

See  Attachment,  4;  Fixtures;  Guardian  and  Ward,  10. 
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EXEMPnONa 
8m  Dibtbxss  iob  Rurr. 

FEMES-CX)yE:BT. 
See  Mabbibd  Women. 

FIXTURES. 

HmnnHO  Gbab  ov  a  Cotion-oik  is  a  Fdctusb,  atteohed  to  toe  freehold* 
whioh  the  administrator  has  no  right  to  aelL  MeKerma  t.  Haimmomd^ 
WO* 

FORCGBLB  ENTRY  AND  DETAINER. 

1.  Lr  AH  AonoN  of  Forcxbub  Eiytbt  and  Dbtainsb,  the  title  ia  not  to  be 
inqoired  into.    Davidson  v.  PfUlUpi,  393> 

8L  Om  HAYING  TiTLB  CAN  NOT  EnTSK  AND  DiSPOSSBSS  BT  VlOLXNOB  One  hftT* 

ing  no  title  whatever.    Id, 
IL  Iti8  SumODEiiT  EviDENCB  09  POSSESSION  to  lock  the  doom  of  the  hoiiae» 
doee  the  windows,  and  drive  cattle  on  to  the  premises.     Id, 

4.  One  who  Entxbs  upon  Premises  so  Possessed  will  be  presumed  to  have 

done  so  forcibly,  there  being  no  other  way  in  which  entrance  to  the  house 
ooold  be  obtuned,  thoee  in  possession  having  refused  to  give  np  the  keys 
thereto.    Id, 

FRAUDULENT  CONVEYANCES  AND  TRANSFERS. 

L  VOLUNTABT  CONVETANOE  IN   PENNSYLVANIA  is  not  Void  by  the  statuto  of 

27  Elizabeth,  if  not  actually  fraudulent.     Dougheny  v.  «  j.^-^,  3^. 

5.  T&AN8FEB  or  Chattels,  Unaccompanied  bt  a  Chanoe  of  Posaession,  ia 

void  as  against  creditors.    Streeper  v.  Eckari,  zoo. 

IL  Teansfeb  of  Chatteia  by  a  Debtor  a  Few  Days  after  a  Judgment  has 
been  recovered  against  him,  even  though  it  be  ior  vaiue,  «t>^  Accompanied 
by  a  change  of  possession,  affords  suspicion  of  an  intent  to  defeat  the  Judg- 
ment creditor's  claim,  and  the  transferee  is  bound  to  remove  all  doubts 
of  the  fairness  of  the  transaction  in  a  contest  with  such  creditor.     Id, 

4h  TiMPOKABY  Chanoe  of  Possession  upon  a  sale  of  ycnK^zai  ^.^operty,  fol- 
lowed by  an  immediate  return  of  possession  to  the  vendor,  will  not  pro- 
tect the  property  as  against  the  latter's  attaching  creditors.  Morris  v. 
J7^  476. 

§k  PoflSBSSiON  Rsdeuyebed  to  the  Vendor  by  the  Agent  of  the  Vendee, 
in  whose  possession  the  property  is,  though  unautlivix^iied,  will,  if  made 
In  close  proximity  to  the  sale,  let  in  the  vendor's  subsequent  attaching 
enditofs.    Id, 

See  Actions,  3,  4;  Marriage  Settlements^  3. 

FRAUDULENT  JUDGMENTS. 
See  Actions,  8,  4. 

FRAUDULENT  REPRESENTATIONS. 

BmiBERTATiONS  ADDRESSED  TO  THE  SUPERSTITIOUS  Fears  of  a  paftj  lo  In- 
duce him  to  enter  into  a  contract,  to  the  effect  that  if  he  does  so,  hit 
name  will  be  **  written  in  the  Lamb's  book  of  life;"  and  that  if  he  does 
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not,  he  will  "go  to  hell,'*  if  oonaoieiktiooflly  and  Bnoaraly  maAB,  do  no* 
forniah  ground  for  setting  adde  the  oontneti  bat  direet  impoeition  nmt 
be  shown.    Sehnber  r,  Raipp,  327. 

FBEIGHT. 
See  8HiPPi5Gi  2.  d»  4 

GIFTS. 

L  A  Out  of  a  Siayb  to  One  "  for  and  during,  and  until  the  full  end  and 
%nn  of  her  natural  life;  and  after  the  determination  of  that  estate,  tiian 
10  Uie  heirs  of  the  body  "  of  the  donee,  vests  the  entire  intoest  in  the 
donee.    Polk  v.  FarU^  400. 

%,  Whkkk  Wobds  would  Baiss  an  Estatb  Tail  in  Bbaltt,  th^y  wJU  fpi% 
the  absohito  properly  in  realty.    Id. 

See  Statutb  of  Fkauds,  3. 

GRANTS. 
See  Dexdb;  Patbntb— Lahu 

GUARANTY. 
See  Nbgotiable  iNsr&uMBinn^  17. 

GUARDIAN  AD  LITEM. 
See  Pbochiein  Ami,  1. 

GUARDIAN  AND  WARD. 

2.  OoirSXBYATOB  OF  A  LUNATIO  MAY  SfTBMIT  TO  ABBITBAXIOill  »  obim  of  Us 

ward  against  a  third  person.    HtUehina  t.  •/ioAiuon,  62S2. 

t.  CeNSBBYATOB  SmNQ  ON  THE  AwARD  in  such  a  ease  most  show  that  he  was 
legally  appointed.    Id, 

&  Nonox  OF  THE  Applioation  for  the  appointment  of  »  oonaervator  porsnanl 
to  statnte  is  indispensable  to  the  validity  of  the  appointment^  and  that 
snoh  notioe  was  duly  given  to  the  ward,  mast  appear  by  the  reoonl  to 
have  been  found  by  the  court.     Id. 

4.  Return  of  Service  of  Notice  in  the  files  brought  up  with  the  record,  is, 
in  the  absence  of  a  finding  of  notice  in  the  record,  insufficient  to  render 
the  appointment  of  a  conservator  valid.    Id. 

Ik  Officer's  Return  is  only  Prima  Facie  Evidenob  of  the  fact  certified. 
Id. 

&  Conservator  can  not  Sue  in  his  own  Name  on  an  award  in  his  favwr  as 
oonservator  pursuant  to  a  submission  by  him  as  such  conservator.    Id. 

?•  Ck>uRT  OF  Equity  will  Sanction  such  Use  of  Ward's  Funds  by  his 
testamentary  guardian,  as  it  would  have  authoriBed  him  to  make,  had  a 
special  application  been  previously  made.  Jl£ctupin*0  Ehfr  v.  DulaMi^9 
Dwistes,  699. 

8^  Testamentary  Guardian  should  not  be  Charoed  with  Compound  An- 
nual Interest  on  rents  of  land  received  by  him;  he  is  not,  likestatatony 
guardians,  required  to  settle  annually  with  the  coxmty  eonxt^  but  Is  a 
trustee,  and  not  chargeable  with  more  interest  than  he  actually  reoeived, 
OF  than  a  faithful  and  prudent  fiduciary  ought  to  have  received.    Id, 
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tl  OuA&DiAN  SHOULD  Bs  ALLOWED  FOK  Glothino  HIS  Wabd8»  although  he 
made  no  regular  chaige  for  it;  and  also  for  their  hoard,  where,  although 
old  enough  to  earn  their  own  board,  it  is  shown  that  they  were,  for  a 
great  pertion  of  the  time,  at  school.     Id, 

10.  ExxouTOB  OF  Tbstamkntabt  Guabdian  can  not  be  allowed  anything  for 
personal  services  rendered  by  such  guardian  to  his  wards,  where  tha 
guardian  made  no  charge  for  such  services;  actual  expenses,  and  com- 
pensation for  their  board  and  clothing  only,  can  be  allowed.     Id, 

11.  Settlements  Made  by  Testamentabt  Guardlan  with  County  Coubt 
are  prima  facte  evidence  in  a  suit  in  equity,  where  the  guardian  was  re- 
quested, by  the  will,  to  make  such  settlements.    Id, 

See  Constitutional  Law,  4,  6;  Pabbnt  and  Child,  7>  8,  9. 

HUSBAND  AND  WIFE. 

L  Adultery  Need  not  be  Proved  by  Direct  Testimony,  but  it  may  be 

inferred  from  circumstances  that  lead  to  it  by  fair  inferenoes,  as  a  neoea- 

aaiy  conclusion.     Ricltardson  v.  Hiehardson,  538. 
8l  Admission  or  Confession  of  a  defendant  in  his  answer  can  not  eatabliah 

adultery  or  authorize  a  decree  of  divorce  upon  that  ground,  either  in 

cases  of  divorce  a  vinculo  or  a  mensa  tt  thoro.    Id, 
8.  Desertion  on  tue  Part  of  Plaintiff  is  no  Defense  to  an  action  of 

divorce  upon  the  ground  of  adultery.     Id, 
i.  Costs  will  not  be  Awarded  against  a  wife  in  a  divorce  suit  brought  bj 

her  although  she  is  unsuccessful     Id, 

6.  Court  of  Equity,  on  a  Bill  for  Divorce  by  the  wife,  will  direct  the 

husband  to  pay  over  to  a  prodiein  ami  sufficient  funds  to  proaeonto  the 
suit  to  a  final  hearing.    Id. 
8.  Alimony  will  also  be  Awarded  the  wife  pendinU  lite.    Id, 

7.  An  Assignment  Pursuant  to  a  Judgment  in  favor  of  a  wife  for  her  dotal 

and  paraphernal  rights,  is  but  a  contract,  and  may  be  attacked  by  the 
husband's  creditors  for  fraud.     Fennessy  v.  Oomtoulin^  720. 

8.  Mere  AcKNowuEDOBiENT  in  a  Mareoaob  Contract  of  the  reodpl  of 

money,  is  not  conclusive  on  the  husband's  creditors.    Id, 

See  Actions,  3;  Marriage  Settlements;  Married  Wohbt. 

ILLEGAL  CONTRACTS. 

Law  will  not  Aid  either  of  the  Pariies  to  an  Illegal  CovTRaoff,  wbm 
both  are  equally  in  fault.    Qreen  v.  HoUingsworth,  680. 

See  Indemnity. 

IMPEDING  EXECUTION  OF  PROCESS 
See  Criminal  Law,  4,  6. 

IMPROVEMENTS. 

ft 

iHFBOVRMXiraB  ERECTED  BoNA  FiDE  may  be  set  off  against  the  Tilae  of  fh» 
ranta  and  profita,  where  the  defendants  entered  under  a  deed  ▼old  !■ 
fMst,  bat  which  they  thought  to  be  valid.    J<m€$  ▼.  Perry,  4S0. 

INDEMNITY. 
ftoMiBE  TO  Indemnify  against  the  Doing  of  ax  Am  n  Void^  Wbu  fhe 

Am.  Dao.  YOL.  XXX— 49 
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•ot  WM,  At  the  time,  known  to  be  a  trespaes,  bat  if  it  was  not  known  It 
be  illegalf  the  promise  to  indemnify  la  valid.    Dama  v.  Ariedge^  9001 

See  SunETTSHiP,  0. 

INDICTMENT. 
See  MiSNOMEB,  2. 

INFAMOUS  CBIMB. 
See  Cbzhinal  Law,  1,  2. 

INFANCY. 
1.  As  IirvAKT  OAN  NOT  Affoint  AN  Aqbnt  for  the  sale  of  her  proper^. 

Fonda  v.  Van  Home,  77. 

9L  An  Intant's  Salb  ob  Gift  of  Pkrsonaltt,  accompanied  by  a  ddiTery 
by  his  own  hand,  is  voidable  only.    Id, 

8L  Whsrb  an  Infant's  Fathxb  exchanged  property  of  the  infant,  with  hie 
consent,  for  other  property  which  was  seized  under  ezecntion  aa  belong- 
ing to  the  father,  the  infant's  remedy  is  not  in  replevin  against  the  cred- 
itor. The  act  of  the  father  was  void,  and  the  infant  can  porsne  hii 
original  property.    Id, 

4.  Abtioles  of  Affrenticbshif  are  not  binding  upon  a  minor,  unlen  ap- 

proved by  either  a  parent  or  guardian.     Harney  v.  Owen,  662. 
6w  RxscissiON  BY  A  MiNOB  of  a  fair  and  equitable  contract  into  which  he  had 
entered,  will  prevent  him  from  recovering  the  value  of  the  aervioes  per^ 
formed  under  the  contract  prior  to  its  rescission.    Id, 

SeePABENT  AND  ChILD. 

INSOLVENCY. 

1.  Undeb  thb  Statutes  of  Viboinia,  upon  the  taking  of  the  inaolvenl 
debtor's  oath,  the  land  of  the  insolvent  veata  in  the  sheriff  of  the  ommty 
where  the  land  lies,  without  any  deed  from  the  insolvent;  and  a  deed 
from  him  attempting  to  convey  it  to  the  sheriff  of  another  oonnty  is  in* 
operative.     Ruffner9  v.  Lewia^  Ex*ra,  513. 

5.  Whebs  a  Suit  is  Bbouoht  by  a  Pbbson  ¥rHo  has  Takxn  the  In- 

solvent Debtob's  Oath,  and  certain  of  his  creditors,  seeking  a  recowy 
of  an  undivided  interest  in  certain  land  in  the  adverse  poeseaaum  of  cer- 
tain of  the  defendants,  a  partition  against  a  co-owner,  and  an  aoooonting 
for  the  rents  and  profits,  the  sheriff  in  whom  the  legal  title  to  the  land 
is  vested  should  be  made  a  paity;  but  if  he  ia  dead,  and  the  neceaaity  of 
making  his  heirs  parties  is  waived,  this  is  a  sufficient  excuse  for  not 
bringing  them  before  the  court.  Id. 
iL  State  Insolvent  Law  does  not  Apply  to  United  Statxs  GouBin.— 
A  discharge  by  a  state  judge  of  a  debtor  imprisoned  on  process  from  a 
United  States  court,  under  the  insolvent  laws  of  the  state,  ia  invalid* 
because  the  state  laws  do  not  apply  propHo  vigore  to  the  United  States 
courts,  and  no  such  power  is  given  to  a  state  judge  by  the  act  oonfonn* 
ing  the  proceedings  of  the  United  Statee  courts  to  those  of  the 
courts.     Duncan  v.  Klin^eJUer,  295. 

See  Assignments;  Payment 
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mSURANCE-MAIUNB, 

1.  Imnnua)  Vis&kl  Sfsinoinq  a  Leak  a  day  or  two  after  sailing,  without 
any  storm  or  other  visible  adequate  cause,  is  to  be  presumed  unseaworthy 
■0  as  to  exonerate  the  insurers  from  liability  for  repairs,  even  though  she 
ultimately  reaches  her  port  of  destination.  Preacott  v.  Union  Ins,  Co,, 
207. 

8.  iNBTRncnoN  THAT  THB  Law  Pbesumes  UiTSBAWORTHnrxss  in  such  a 

case,  if  the  juiy  find  the  fact  to  be  as  stated  in  the  protest,  that  the  ves- 
sel b^gan  to  leak  as  soon  as  she  sailed,  and  the  leak  continued  and  was 
increasing  when  a  storm  arose,  so  that  she  would  have  required  repairs  if 
there  had  been  no  storm,  no  contradictory  evidence  appearing,  is  not 
erroneous.    Id. 

9.  To  Leave  it  to  the  Jxtbt  to  presume  facts  without  evidence  to  support 

such  pn^sumption  is  error.  Id, 
4b  No  Bbcovsst  fob  Loss  of  Goods  Shipped  on  Deck  can  be  had  where 
the  application  for  the  insurance  did  not  state  that  they  were  so  shipped, 
and  tiie  insurers  had  no  knowledge  of  that  fact,  although  in  the  bill  of 
lading  which  was  given  to  the  secretary  of  the  company,  the  fact  was 
stated,  it  appearing  that  the  secretary  did  not  open  or  read  the  bill  of 
lading.    SmU/i  v.  Mississippi  etc.  Ins,  Go,,  714. 

mSURANCE-FIRE. 

!•  Dbsgbiption  of  a  House  as  "my  House,"  in  an  application  for  insor; 
ance,  is  not  erroneous  so  as  to  vitiate  the  policy,  where  the  applicant  ia 
in  possession  under  a  valid  contract  to  purchase  and  has  paid  part  of  the 
consideration,  but  has  received  no  conveyance.  jEtna  Fire  Ins,  Co,  v. 
Tyler,  90. 

8.   PUBCHASER  IN  POSSESSION  IN  SUCH  A  GaSB  HAS  AN  INSURABLE  InTEBESV 

to  the  full  value  of  the  house,  and  may  recover  such  value  within  the 

amount  insured,  upon  a  total  loss,  notwithstanding  a  previous  policy 

taken  out  by  his  vendor  upon  the  same  property.     Id, 
t.  To  Constitute  Double  Insurance,  both  policies  must  be  upon  the  same 

insurable  interest,  either  in  the  name  of  the  owner  thereof,  or  of  some 

one  for  his  benefit.    Id, 
4b  PoLiCT  OF  FiBE  Insurance  is  a  Personal  Contract  with  the  assured, 

and  does  not  pass  to  a  purchaser  of  the  property  unless  assigned  with  the 

assent  of  the  insurer.     Id, 
ft.  PoLiCT  Issued  to  a  Vendor  of  Property  before  the  Sale,  and  not 

assigned  to  the  purchaser,  protects  his  insurable  interest  to  the  extent  of 

the  unpaid  purchase  money,  but  does  not  afifect  the  purchaser's  liability 

for  such  unpaid  balance.    Id, 

&   IN9JRANCE  so    EFFECTED    BY  THE    VENDOR    IS    NOT    A     "  PREVIOUS "    OT 

"  Dtber  insurance"  within  the  meaning  of  conditions  in  a  subsequent 
policy  to  the  vendee,  that  it  shall  be  forfeited  by  a  failure  to  notify  the 
company  of  any  "  previous  insurances,"  and  that  in  case  of  "  any  other 
insurance  "  upon  the  property,  the  respective  insurers  are  to  contribute 
ratably  in  case  of  a  loss,  where  such  prior  policy  is  not  assigned  to  the 
purchaser.  Id, 
7>  Formal  Defects  in  Preliminary  Proofs  of  a  loss  on  a  policy,  which 
might  have  been  obviated  if  objected  to  in   season,  will  be   deemed 
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waived  if  the  insarers  do  not  object  to  paying  the  loss  on  that  groand, 
bat  on  another  distinct  ground.    Id, 
&  Maoistbatx's  Cebtificats  or  a  Loss  required  by  a  policy  need  not  be 
in  the  precise  words  of  the  policy.     Id, 

9.  CXBTDIGATE    StATINO  THAT    THE    MaOISTRATE  IS  "  AOQUAINTED**    witk 

the  assured  and  resides  within  two  miles  of  him,  is  sufficient  to  comply 
with  a  requirement  in  the  policy  that  the  magistrate  shall  state  that  he  ii 
**  acquainted  with  the  character  and  circumstances"  of  the  assured.    Id, 

IOl  Statement  of  Loss  in  the  Cektifioate  to  the  effect  that  the  magis- 
trate is  satisfied  that  the  assured  has  "  sustained  damage  or  loss  by  said 
fire  to  the  amount  of  the  buildings"  mentioned  in  the  assured's  affidavit 
of  loss,  is  sufficient  to  fulfill  the  requirement  that  the  amount  of  the  lo« 
shall  be  stated.     Walworth,  Chancellor,  contra.    Id, 

11.  Wabranty  in  an  Insurance  Policy,  either  express  or  implied,  is  in 
the  nature  of  a  condition  precedent  to  a  recovery,  and  avoids  the  coo- 
tract  if  not  strictly  complied  with.     Farmers^  Ins,  etc.  Co,  v.  Snyder^  118. 

12.   MiSREFBESENTATION  MUST  BE  MATERIAL  TO  THE  RiSK,  in  Order  to  avoid 

a  policy,  but  if  material  to  the  risk  it  will  have  that  effect,  whether  it  is 
made  designedly  or  by  mistake.    Id, 

1&  Bepresentation  Need  not  be  Literally  Accurate,  even  as  to  a  mat 
ter  material;  substantial  correctness  is  enough.     Id, 

14.  Jury  is  to  Decide  whether  a  Misdescription  of  the  property  in  the 
survey  was  fraudulent,  or  materially  affected  the  risk.    Id, 

16.  Misdescription  of  a  Building,  by  a  Mistake  of  the  surveyor,  in 
stating  that  a  stone  partition  running  through  the  building  extended  to 
the  level  of  the  roof,  when  in  fact  it  was  several  feet  below  that  level, 
will  not  avoid  a  policy  on  a  stock  of  goods  described  as  contained  in  soch 
building,  where  the  risk  is  not  shown  to  have  been  materially  increased. 
Id. 

16b  Beference  in  a  Fire  Policy  to  the  Appucation  and  Survey  as 
containing  a  particular  description  of  the  property  does  not  oonstitate 
such  description  a  warranty,  but  a  representation  only,  unless  there  ii 
something  in  the  policy  to  show  that  it  is  the  intention  to  make  the  d^ 
scription  a  warranty.    Id, 

INTEREST. 

See  Guardian  and  Ward,  8;  Surbtybhip,  6. 

JAILERS. 
See  Escape,  1. 

JEOFAILS. 

Act  of  1806  Cures  all  Matters  of  Form  in  actions  real»  peraonal,  and 
mixed.    Dewar  v.  Spence^  241. 

JEOPARDY. 

It  will  be  Putting  a  Man  in  Jeopardy  when,  having  been  found  goilty 
on  one  of  three  counts,  he  moved  for  a  new  trial,  and  is  put  again  on 
trial  on  all  three  counts;  and  if  on  such  second  trial  he  is  acquitted  on 
the  count  upon  which  he  was  before  found  guilty,  he  will  be  entitled  ta 
be  discharged.     Campbell  v.  Stale,  417. 
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judgments. 

1.  JUDOMIRT  OF  Ck>UB.T  HAVINO  JUBISDICTION  OF  THB  SUBJBOT-MATTSB»  tilld 

pfooeeding  according  to  the  course  of  the  common  law,  is  conclosire  nn« 
tU  set  aside  or  reversed,  and  can  not  be  impeached  collaterally.  Skifmer 
V.  Moore,  156. 
8.  Oouimr  Courts  asb,  ik  this  State,  Ck>UKTS  of  Qbitxral  Jubisbiotiov* 
and  their  judgments  are  entitled  to  the  faith  and  credit  of  record  ecvi* 
dence,  when  the  cause  of  action  is  within  their  jurisdiction,  and  the  p«r^ 
son  or  thing  necessary  to  constitute  a  cause  in  court  is  found  and  taken 
within  the  county.     Id. 

t,   JVIMICENT  CAN  KEVER  BE  VoiD  WHERE  THE  CoURT  HAS  JURISDICTION  OTOI 

the  suit,  and  the  right  to  determine  whether  the  demand  on  which  it  waa 
rendered  was  legal  and  enforceable  or  not.    Arnold  t.  ShUlda,  609. 

4.  Judgment  of  Justice's  Coubt  fob  a  Penalty,  in  a  sum  within  its  juris- 
diction, imposed  by  an  unconstitutional  statute,  is  not  void,  but  merely 
erroneous,  and  may  be  corrected  by  an  appeal  to  the  drouit  court;  la 
sach  a  case  the  magistrate  has  a  right  to  adjudicate  and  to  decide 
whether  the  statute  under  which  such  penalty  is  claimed  is  valid  or  void. 
Id. 

ft.  Cmourr  Court,  in  such  a  Case,  can  not  Interpose  by  writ  of  prohibi- 
tion, but  can  relieve  the  complaining  party  by  appeal  only.     Id. 

6b  JuDOiiENT  IN  Detinue  Merges  all  Right  of  AcnoN  by  tiie  same  plaint- 
iff against  the  same  defendant  for  the  same  cause  of  action;  but  such 
judgment  does  not  extinguish  any  cause  of  action  that  such  plaintiff  may 
have  against  another  person  for  the  detention  or  conversion  of,  or  tres- 
pass upon  the  same  property.    Elliot  v.  Porter,  689. 

7.  Mere  Unsatisfied  Judgbcent  against  one  of  Several,  for  Detxiitiov 
OF  Property,  is  no  bar  to  a  suit  against  another  guilty  of  the  same  or  a 
different  detention  of  the  same  thing.    Id. 

See  Actions,  3,  4;  Attaphment,  9,  10,  14,  10;  Constitutional  Law.  S| 

Equitt,  2. 

JURISDICTION. 

GiBOuiT  Courts,  in  this  State,  Possess  General  Supebintendenob  ovit 
all  subordinate  courts,  to  keep  them  within  their  prescribed  spbsces,  and 
to  prevent  nsurpation.    Arnold  v.  Skidds,  669. 

See  Judgments,  2,  3;  Nxtisance,  4,  0,  6»  7. 

LANDLORD  AND  TENANT. 

Whbei^  Land  is  Leased  for  a  certain  and  determinate  period,  the  tenant  is 

not  entitled  to  the  crop  on  the  land  at  the  end  of  the  term.    HarrU  t* 

^orson,  010. 

See  Distress  for  Rent. 

] 

LAW  OF  THE  LAND. 

See  Constitutional  Law,  7. 

LEGACY. 
See  Attachment,  4. 
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legislature,  powers  of. 

See  CoKsnruTioMAL  Law,  & 

LEX  LOCI  CONTRAOTUa 
See  Conflict  of  Laws. 

LICENSE. 

L   A  LlOXNSB  18  AN  AnTHOBTTT  TO  DO  A  PaBTIOULAB  AcT  QpOD  VMOm^ 

land;  is  founded  in  personal  confidence,  and  is  not  aasigxiable;  it  pves 
no  interest  in  the  land,  and  may  rest  in  paroL  Mun^ford  y.  Whitnitif,  60. 
S*  Idsm. — Bat  a  permission  to  erect  and  maintain  a  dam  on  another's  land  so 
long  as  there  shall  be  employment  for  the  water  power,  can  not  be  giveo 
by  parol,  but  most  be  in  writing.    Id, 

SeeTBssPASS,  2. 

LOST  NOTES. 

Baoomtr  mat  bb  had  upon  a  Lost  Pbomxssobt  Notb  or  npon  one  v«1b»> 
tarily  nurendered  to  its  maker.    Reynolds  v.  French,  456. 

MALICIOUS  PROSECUTION. 

L  AonoN  OK  THB  Cask  fob  a  Maugious  Prosecution  bsfobb  a  Ck^uaar 
HAYING  NO  JuBiSDicnoN,  will  lie,  if  the  proceedings  were  nialiGioa% 
unfounded,  and  without  probable  cause,  and  occasioned  legal  damage  to 
the  accused.     Stone  v.  Stevens,  611. 

8  Admission  of  a  Copy  of  the  Record,  showing  the  arrest,  trial,  and  ac- 
quittal of  the  defendant  in  a  proceeding  under  a  search  warrant,  in  a 
subsequent  action  brought  by  him  for  a  malicious  prosecution,  is  not  a 
ground  for  a  new  trial,  where  the  same  facts  appear  to  have  been  proved 
by  other  evidence  not  objected  to  by  the  adverse  party.    Id, 

t.  JuBT,  in  an  Action  fob  Maucious  Prosecution,  are  to  judge  as  to  the 
honesty,  sincerity,  and  want  of  malice  of  the  defendant  in  conducting 
such  prosecution,  and  it  is  not  error  for  the  court  to  refuse  to  inatmet 
the  jury  that  if  they  believe  from  the  evidence  that  the  court  in  whieh 
the  prosecution  was  instituted  would  not  allow  the  prosecutor  to  testify, 
and  denied  an  adjournment  applied  for  on  reasonable  grounds,  such  facta 
afford  sufficient  evidence  that  the  prosecutor  had  probable  cause,  and 
acted  honestly,  sincerely,  and  without  malice.     Id. 

4.  Plaintiff  must  Show  Want  of  Probable  Cause  and  malicious  motives 
on  the  part  ol  the  defendant,  in  an  action  for  malicious  prosecution,  not- 
withstanding his  trial  and  acquittal  upon  such  prosecution.     Id,  * 

A.  Ebbob  of  the  Justice  befobe  whom  a  Pbosscution  was  had,  in  reject- 
ing evidence,  etc.,  can  not  be  inquired  into  collaterally,  in  an  action  for 
malicious  prosecution.     Id, 

6.  Reasonable  Suspicion  that  Abticles  webb  "  Taken  "  by  an  aocnaed 

person,  does  not  necessarily  afford  probable  cause  for  a  proeecutioa  for 
theft     Id, 

7.  Mebe  Conjecture  or  Suspicion  is  not  probable  cause  for  a  proaeoiitioB 

for  theft,  but  the  facts  must  be  such  as  would  induce  an  impartial  and 
reasonable  mind  to  believe  in  the  guilt  of  the  accused.     Id, 
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8.  Mauox  wtbt  bs  Pbovkd^  !n  an  action  for  malicioas  proeecution,  and 
thoagh  it  may  be  presomed  from  a  want  of  probablo  caose,  thia  pro- 
■omption  may  be  rebutted  by  showing  that  the  proaeontion  waa  witboat 
malioe,  and  for  Justifiable  ends.    Id, 

MARRIAGE  CONTRACT. 
See  Husband  and  Wifb,  8. 

MARRIAGE  SETTLEMENTS 

1.  MABBIAOI  SnTLUfSNTS,  WITHIN  THK  MVANINO  OF  TRB  RBODnT   Aon» 

are  such  only  as  are  founded  on  the  consideration  of  marriage,  and  en* 
tered  into  before  the  marriage,  or  afterwards  in  porsaanoo  of  previous 
artidea,  or  as  are  voluntary  conveyances  by  the  husband  to  the  use  ci 
the  wife,  after  the  marriage.    Banks  v.  Brown^  380. 

8l  "Deed  of  Sbttlbmbnt  bt  a  Husband  afrr  Mabbiaob,  executed  in  con- 
sideration of  the  wife's  renunciation  of  her  inheritance  in  her  real  estate^ 
need  not  be  recorded  as  a  marriage  settlement;  and  such  deed  is  valid 
as  against  his  creditors.    M 

1.  Husband  will  not  bb  Allowed  to  Dbfbaud  his  Cbbditobs  by  making 
an  unreasonable  settlement  upon  his  wife,  but  such  settlement^  il 
reasonable,  will  be  supported.    Id, 

MARRIED  WOMEN. 

1.  FncK-oovxBT  HAS  NO  PowEB  OF  DISPOSITION  over  her  separate  estate  in 
Pennsylvania,  except  such  as  is  given  or  reserved  by  the  conyeyanoe 
granting  such  estate.     T/iomas  v.  Folwell,  230. 

8l  Poweb  to  Devise  the  Estate  is  not  Given  to  a  feme-eoveri,  in  such  a 
case,  by  a  conveyance  to  a  third  person,  in  trust,  to  receive  the  rents 
and  profits  and  pay  the  same  to  her,  or  to  such  persons  and  in  such  man- 
ner as  she  shall,  from  time  to  time,  appoint.    Id, 

MERGER. 

MnoEB  IS  NOT  Favored  in  Equttt,  and  where  a  term  for  years  and  th* 
fee  meet  in  the  same  person,  the  former  will  not  be  merged  in  the  latter 
f|  the  continuance  of  the  term  is  necessaxy  to  the  protection  of  the  owner 
of  the  inheritance,  thoagh  the  term  would  be  merged  at  law.  Doughtrtif 
V.  Jack,  835. 

See  JXTDOMENTS,  8. 

MISNOMER. 
I.  Misnomer  of  either  the  Christian  or  surname  is  good  cause  for  a  plea  in 

abatement.     Lynes  v.  StaUf  557. 
8.  Where  an  Indictment  Charged  a  Person  bt  the  Name  of  George 

Lyons,  and  his  true  name  was  George  Lynea,  a  plea  in  abatement  waa 

held  good.    Id, 

MONEY  HAD  AND  RECEIVED. 
See  Actions,  2. 

MORTGAGES. 
1.  Whether- AN  Instrument  is  a  Mortgage  or  Conditional  Bali  dth 
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pendfl  apon  the  intentioii  of  the  parties,  to  be  gathered  from  the  deed 
and  the  evidence.    Hickman  ▼.  CantreU,  396L 

8.  To  Make  a  Deed  a  Mortgagb  on  its  Face,  it  mnst  either  show  thai 
the  conaideration  was  money  loaned  or  a  debt  due,  or  it  mnat  expre—  a 
covenant  for  the  repayment  thereof,    /i. 

S.  Whsbs  Sevxral  Mo&toagss  or  the  Same  Land  axe  executed  on  the 
rtame  day,  one  immediately  following  the  other,  to  aecnre  Beveral  debti 
dne  the  several  mortgagees,  and  are  all  proved  and  delivered  to  the  detk 
for  recordation  on  the  same  day,  but  in  the  order  in  which  they  were  ex- 
ecuted, and  there  ia  no  express  agreement  that  any  one  should  have  pri- 
ority over  the  other,  or  that  they  should  all  stand  on  the  same  footings 
the  one  first  executed  is  entitled  to  priority  over  the  others.  Naylor  v. 
Throckmorton^  492. 

4b  A  MOBTGAQEB  IN   POSSESSION  AFTER   CONDITION  BROKEN  is  OOnaJdCPSd 

as  having  the  legal  estate,  and  may  defend  in  ejectments    Pkgfe  v. 

6l  Mortgaqed  Property,  Given  in  Satisfaohon  of  a  judgment,  is 
subject  to  the  mortgage.    Fennessy  v.  OonsouUn,  720. 

0.  MoRTOAGBX  or  Personal  Propertt  is  entitled  to  its  immediate 

sion.     C<ue  v.  Wins/iip,  664. 

7.  Parol  Evidence  is  Inadmissible  to  prove  an  understanding  beti 

the  parties  to  a  mortgage  of  personal  property,  that  its  possession  should 
remain  with  the  mortgagor.     Id, 
8b  Mortgagee  of  Personal  Property  mat  Purchase  at  his  own  Salb; 
but  he  holds  such  a  trust  character  as  to  throw  upon  him  the  buzdeo  9t 
proving  the  fairness  of  such  purchase.     Black  v.  Hair,  S89. 

MUNICIPAL  CORPORATIONa 
See  Corporations,  11,  12,  13,  14. 

MUBDEE. 
See  Evidence,  18. 

NEGOTIABLE  INSTRUMENTa 

1.  Obdbr  is  not  Negotiable  which  is  Drawn  on  thb  PoenniAflaeEB-OBr- 

xbal  of  the  United  States  by  a  contractor,  payable  to  order,  to  be 
chaiged  to  the  drawer's  account  for  transporting  the  mails,  and  tiw 
holder  can  not  sue  the  drawer  thereon  in  his  own  name.  Seuiderm 
Knox,  247. 

2.  A  Note  Drawn  on  Saturday,  payable  one  day  after  date,  becomes  doe 

on  the  Monday  following,  if  no  days  of  grace  are  aUowed.  Action  can 
not  be  commenced  on  the  day  of  the  date  of  the  note,  on  the  ground  that 
the  day  following  is  Sunday.    Sanders  v.  OcJaUree,  551. 

8.  Where,  however,  a  Note  Falls  Due  on  a  Sunday  subsequent  to  the 

next  day  after  its  date,  the  day  of  payment  is  the  day  previous  to  thai 
agreed  upon  by  the  parties  for  performance.  Id, 
i.  Signing  and  Delivering  Note  with  Bank  to  be  afterwards  Filled 
Bi  Amount,  gives  unlimited  authority  to  insert  any  sxmi;  and  in  an  ac- 
tion on  such  a  note,  a  plea  that  the  blank  was,  without  the  authority  ol 
the  maker,  tilled  with  a  larger  amount  than  was  intended,  is  not  soffi- 
oient.     HcUl  v.  Bank  of  CommonwfaUhf  685.  '^ 
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6.  PiJEA  THAT  Amount  and  Datk  on  Margin  of  Note  at  time  of  its  d^ 

liveryy  and  intended  to  be  inserted  in  the  body  thereof  when  filled  up, 
were  afterwards  torn  off  without  authority,  and  a  different  amount  in- 
serted, is  good.     Id. 
8.  Replication,  to  Plea  of  Non  est  Factum,  that  the  note  sued  on  was 
the  act  and  deed  of  the  maker,  is  insufficient.    Id, 

7.  Demand  upon  the  Drawee  will  not  be  Presumed  in  the  absence  of  evl« 

dence  thereof.     Tickner  v.  Roberts^  706. 

8.  Drawer's  Promise  to  Pat  a  Drait,  made  in  ignorance  that  no  demand 

has  been  made,  is  not  binding.     Id. 

9.  Onus  of  Proving  Demand  lies  upon  the  payee;  the  drawer  is  not  obliged 

to  prove  DO  demand.     Id. 

10.  Indorser  of  an  Accommodation  Note  is  Released  bt  Giving  Time  to 
the  maker  by  a  binding  agreement  of  the  promisee  without  the  indorser's 
knowledge.     Ohe  v.  Spencer,  251. 

11.  Holder's  Acceptance  of  a  Check  of  the  Maker  and  a  Third  Person 
made  payable  six  days  after  the  note  is  due,  by  means  of  being  post- 
dated, with  the  understanding  that  it  is  to  be  in  full  satisfaction  if  paid 
at  maturity,  discharges  the  accommodation  indorser,  if  done  without  hia 
knowledge.     Id, 

12.  Plea  Setting  forth  the  Facts  specially  in  such  a  Case  is  sufficient  on 
demurrer,  since  the  court  will  infer,  as  a  conclusion  of  law,  from  the 
facts,  that  there  was  an  aci^eement,  upon  sufficient  consideration,  for  an 
extension  of  time,  and  it  need  not  be  pleaded  as  an  agreement  to  extend 
the  time.    Id, 

13.  Proof  of  Indorsement  of  Promissory  Note  is  not  Necessary,  in  an 
action  by  a  bona  JUle  holder  against  the  maker  who  draws  such  note  pay- 
able  to  a  real  person,  forges  his  indorsement,  and  puts  it  in  circulation; 
such  maker  will  be  estopped  from  denying  its  genuineness.  Meacher  v. 
Fore,  364. 

14.  Last  Indorser  of  a  Promissory  Note,  who  leaves  it  with  a  bank  for 
collection,  is  himself  the  depositor,  and  the  bank  is  responsible  to  him 
for  the  performance  of  its  duty  to  make  the  collection.  Thofnpton  v. 
Bank  of  8.  C,  354. 

15.  Bank  which  Takes  Note  for  Collection  is  bound  to  demand  payment 
of  the  maker,  and  to  cause  notice  to  be  given  to  all  the  indorsers,  and  is 
liable  for  all  loss  occasioned  by  its  neglect  to  do  so.     Id. 

16.  Whether  Party  has  Used  Due  Diligence  to  charge  indorser  of  note  is 
a  question  of  fact  for  the  jury;  but  what  constitutes  sufficient  notice  of 
dishonor  is  a  question  of  law.     Id. 

17.  Guarantor  of  the  Solvency  of  the  maker  of  a  note  is  entitled  to  sea- 
sonable notice  of  his  insolvency,  and  will  be  discharged  if  it  be  not  given, 
though  he  had  knowledge  of  the  insolvency  index)endent  of  the  notice. 
CorbU  V.  Bank  of  Smyrna,  635. 

See  Accord  and  Satisfaction;  Agency,  3,  4;  Attachment,  13;  Confuct 
OF  Laws,  2;  Lost  Notes;  Pleading  and  Practice,  5. 

NEW  TRIAL. 

1.   BilBDIRECnON,  IN   ACCORDANCE   WITH  THE  REQUEST  OF  A   PaBTY,    is  not 

a  ground  for  a  new  tria],  applied  for  by  such  party.    SUme  v.  Stetfens, 
611. 
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2,  Motion  to  Set  Aside  Verdict,  Limitation  of  Tims  fob  Fqjno.—A 
motion  to  set  aside  a  verdict,  because  of  the  improper  oondnct  of  juron, 
most,  by  a  imif  onn  and  long-established  practioe  in  Conneotioat^  be  filed 
within  twenty-four  boon  after  receiving  the  verdict.    Id. 

NOTARY  PUBUa 
See  Aosnot,  5. 

N0TIC3B. 

L  Thb  Rboobd  of  a  Deed  will  not  Imfobt  Kotioe  to  rabeeqaent  par- 
ehaaers  or  creditors,  where  it  has  been  made  by  theoffioer  intrusted  with 
the  duty  of  recording  deeds,  on  the  back  leaf  of  a  book  which  had  been 
filled  by  the  records  of  prior  deeds,  for  twelve  years  past,  and  had  sinee 
that  time  ceased  to  be  used  for  recording  purposes,  and  where,  moreover, 
the  names  of  the  parties  to  the  deed  were  not  entered  in  the  index  to  the 
records.    Sawyer  v.  AdamSt  459. 

8.  Rbcx)bd  of  a  Deed  Imports  no  Notice,  if  in  it  appear  defects,  which 
had  they  been  contained  in  the  original*  would  have  made  it  void.    Id, 

t.  Record  of  a  Deed  from  which  it  appears  that  less  was  conveyed  than 
was  really  conveyed,  imports  notice  of  a  conveyance  only  to  that  extent 
Id. 

NUISANCE. 

1.  Ant  Obstruction  in  a  Street  or  highway  which  tends  to  annoy  persons 

living  upon  or  near  it,  or  which  renders  it  more  difficult  of  passage,  and 
increases  the  danger  of  injury  to  person  or  property  from  collision  of 
carriages  or  other  causes,  is  a  nuisance.    State  v.  Mayor  etc  qf  MobiU, 
^       564. 

2.  At  Common  Law,  where  the  Particular  Charge  is  the  obstruction  ol 

a  highway,  the  question  of  nuisance  or  no  nuisance  depends  upon  the 
fact  whether  its  passage  is  rendered  less  commodious.    Id, 

5.  Erecting  a  Market-house  in  the  center  of  a  street  or  highway  of  a  dty, 

by  a  city  corporation,  which  interferes  with  a  commodious  passage 

through  such  street,  is  a  nuisance.    Id, 
4  Equitt  has  JuRisDicnoN,  in  case  of  a  nuisance,  to  restrain  the  exercise  or 

the  erection  of,  and  in  some  cases  to  abate,  that  from  which  iirepaiabk 

damage  to  individuals  or  great  public  injury  will  ensue.    Id, 
ft.  Jurisdiction  of  Courts  of  Equitt  in  affording  preventive  relief,  in  cases 

of  public  nuisances,  is  undoubted  where  the  fact  of  nuisance  is  placed 

beyond  question;  but  if  it  be  questionable,  the  relief  is  usually  with* 

held.    Id. 

6.  Where  the  Fact  of  Nuisance  is  Questionable,  equity  sometimes  af- 

fords relief,  by  way  of  injunction,  until  a  trial  at  law,  if  its  denial  would 
produce  great  public  inconvenience.    Id. 

7.  Principles  upon  which  Equitt  Entertains  an  Information  to  restrain 

the  exercise  of  a  public  nuisance  or  to  abate  it,  are:  1.  To  prevent  irrep- 
arable injury  before  a  court  of  law  could  act  definitively.  2.  To  pre- 
vent a  protracted  and  expensive  litigation  where  there  are  many  penona 
to  defend.    Id, 

OFFICIAL  BONDS. 

See  Bonds,  4,  5. 
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OVERSEERS  OF  THE  POOR. 
See  CoBPOKATiONS,  1,  2. 

PARENT  AND  CHILD. 

L  Faxhxb  u  jfOT  Bound  bt  the  Contraot  or  his  Sok  even  for  articlet 
suitable  and  neeeflaary,  unless  an  actual  authority  be  proTed,  or  the 
eixcumstances  be  sufficient  to  imply  one.    Otoen  v.  WkUe,  572. 

8.  Whxbx  thk  Child  Continuss  ukdeb  thb  DnLEcnoN  and  control  of 
the  father,  it  is  left  to  the  parent's  discretion  to  determine  what  is  neces- 
sary for  him,  unless  it  appears  that  there  is  a  clear  omission  of  parental 
duty  in  providing  for  the  child's  maintenance.    Id, 

S.  Whkbk  tuxrb  has  been  such  Omission,  the  law  compels  the  father  to 
pay  for  necessaries  furnished  by  a  third  person,  upon  the  ground  that  a 
neglect  of  duty  in  this  behalf  implies  an  authority  to  bind  the  parent. 
Id. 

4b  Whkbk  a  Father  Abandons  his  Invant  Child,  and  forces  him  to 
leave  his  house,  he  is  liable  for  a  suitable  maintenance;  but  where  he 
voluntarily  leaves  his  father's  house,  the  authority  of  the  father  to  pur* 
chase  necessaries  is  not  implied.     Id, 

6l  Jubt  ABE  TO  Dktbrminb  whether  the  authority  of  a  parent  can  be  in- 
ferred from  the  facts.     Id. 

0.  Where  no  Evidence  is  Giysn  from  which  an  authority  can  be  inferred* 

the  court  may  instruct  the  jury  that  the  case  is  not  made  out.    Id. 

7.  The  Father,  as  Quardian  bt  Nature,  has  no  right  to  the  possession 

or  use  of  his  child's  property.     Fonda  v.  Van  ffome^  77. 

8.  The  Father  is  Guardian  in  Socage,  under  the  reviied  statutes,  of 

lands  vesting  in  an  infant  child.    Id. 
^  The  Father,  the  Guardian  bt  Nature  of  his  infant  child,  has  only 
the  care  of  his  person  and  is  not  permitted  to  have  any  control  ow  his 
property,  real  or  personal.     Miles  v.  KaigUr,  425. 

PARTIES. 
See  Pleadino  and  PBAonoi. 

PARTITION. 

See  CO-TENANOT  AND  PABTITIOir. 

PARTNERSHIP. 

1.  To  Constitute  a  Partnership  there  must  be  some  joint  adventure  and 

an  agreement  to  share  in  the  profit  of  the  undertaking.    Loomis  v.  Mar^ 
«Aa2/,  596. 

2.  Sharing  in  the  Protits  is  the  Test  of  a  partnership,  but  the  party 

must  share  in  such  profits  a^a  principal;  for  a  stipulation  to  receive  a 
sum  of  money  in  proportion  to  a  quantum  of  the  profits  as  a  reward  for 
one's  services  will  not  make  him  a  partner.  Id. 
%,  Agreement  to  Furnish  a  Full  Supply  of  Wool  to  a  manufacturer  for 
a  specified  period,  to  be  manufactured  into  cloth,  in  a  workmanlike  man- 
ner, providing  that  the  manufacturer  is  to  devote  his  factory  exclusively 
to  that  work  for  the  prescribed  period;  and  that  the  net  proceeds  of  the 
goods,  after  deducting  incidental  expenses  and  charges  of  sale,  are  to  be 
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divided  between  the  parties  in  a  certain  proportion,  each  of  tin  pailifli 
to  pay  a  certain  proportion  of  the  cost  of  the  warp  of  certain  kinds  d 
doth,  and  to  bear  the  expense  of  insurance  in  proportion  to  their  in- 
I  terest  in  the  division  of  the  profits,  and  also  to  share  in  any  insurance  paid 

upon  a  loss  according  to  the  loss  which  each  should  sustain,  does  not  ooa- 
stitnto  such  parties  partners  so  as  to  be  liable  as  such  to  a  laborer  suing 
for  compensation  for  services  in  the  factory.    Id. 

4.  An  Aobbkment  bt  a  Ck)NTBACTOB  for  carrying  the  mail  with  a  sub-con- 
tractor, that  he  shall  perform  one  half  the  service,  and  be  entitled  to  one 
half  the  compensation,  does  not  constitute  a  partnership  betweeen  snob 
parties.    Per  Brooke,  J.     WiUeiwum  v.  Jett,  493. 

6.  Pabtkxr  mat  Transfer  ths  Whole  Stock  in  Trade  of  the  partnership 

hcna  fide,  in  payment  of  debts  of  the  firm,  especially  where  his  copartner 
has  absconded,  and  the  fact  that  the  assignment  is  under  seal  is  imma- 
terial. Deckard  V.  Case,  287. 
0.  Emplotmsnt  or  the  Partner  who  made  the  transfer,  and  the  resump- 
tion of  business  at  the  shop  formerly  occupied  by  the  firm,  if  not  a  part 
of  the  consideration  of  the  transfer  and  not  maJa  fide,  will  not  render 
such  transfer  fraudulent  as  against  other  creditors  of  the  firm.    Id. 

7.  Partner  Present  and  Assenting  to  the  Execution  of  a  Sealed  In- 

strument by  his  copartner  in  the  firm  name  is  bound  thereby.    FUA' 
thorn  V.  Boyer,  300. 
ft.  Sdch  Presenxe  and  Assent  may  be  Proved  by  any  evidence  satisfactory 
to  the  jury,  such  as  the  admissions  of  the  party.    Id. 

0.  Sef/IRate  Judgment  Creditor  of  a  Partner  is  not  Entitled  to  ba 

Sobstituted  to  the  rights  of  a  judgment  creditor  of  the  partnership 
who  has  obtained  satisfaction  out  of  such  partner's  estate,  to  enable  such 
separate  creditor  to  proceed  against  the  other  partner,  where  there  ia 
nothing  to  show  the  latter  partner  indebted  to  his  copartner  whose  prop- 
erty was  taken  to  pay  the  firm  debt.     Sterling  v.  BrigJUbiH,  304. 

PATENTS— LAND. 

1.  In  Sales  of  Land  bt  the  United  States,  the  law  gives  the  rights  and 

the  patent  is  considered,  not  the  title  itself,  but  the  evidence  by  which 
it  is  shown  that  the  prerequisites  to  a  legal  sale  have  been  complied  with. 
Ooodlei  v.  SmUlieon,  561. 

2.  Purchaser  of  Land  from  the  United  States,  by  the  act  of  entry  and 

payment  of  the  purchase  money,  acquires  an  inchoate  legal  title,  which 
may  be  alienated  or  divested  in  the  same  manner  as  any  other  legal  title. 
Id, 

8.  Prior  to  the  Issuance  of  a  Patent,  the  interest  of  one  in  lands  pur^ 

chased  of  the  United  States,  and  for  which  he  has  received  a  certificata 

of  final  payment,  may  be  levied  upon  and  sold  under  execution.    Id. 
4.  Confirmation  of  a  Title  by  Aci  of  Congress  is  equivalent  to  a  patent^ 

and  can  only  be  defeated  by  a  prior  title  out  of  the  government.    Boat' 

ntr  v.  WalkttT,  723. 
(.  Settler's  Possession  under  Donation  Act  and  confirmation  of  hia  titla 

is  superior  to  the  certificate  of  the  commissioners  for  the  adjustment  of 

land  titles,  followed  by  an  order  of  survey  and  actual  survey  and  looa* 

tion  approved  by  the  surveyor-general.    Id, 
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6b  ConriBMATioN  bt  Act  of  Conobbss  of  Titije  to  spedfio  tract  of  land  is 
eqnivaleiit  to  a  patent;  but  where  the  bonndariee  are  vague  and  uncer- 
tain, the  government  may  make  a  valid  sale  of  land  not  necessarily  em- 
biaoed  within  the  confirmation.    Slack  v.  OrilUon,  724. 

7.  CoNFiBMATiON  OF  Claim  emanating  from  the  former  governments  of  liooi- 
siana  is  bat  a  relinqaiahment  of  title  on  the  part  of  the  government*  and 
parties  must  look  to  the  primitive  title  to  ascertain  the  boundaries.    Idm 

PAYMENT. 

1.  KoTBS  OF  AN  Inbolvsnt  Bank,  or  of  an  insolvent  individual,  received  aa 

consideration  of  a  contemporaneous  contract,  will  operate  aa  payment  or 
satisfaction;  but  if  received  on  a  precedent  debt,  they  will  not  be  a  dis* 
charge,  in  the  absence  of  a  special  agreement.  CorbU  v.  Bank  qf  Smyrna^ 
635. 

2.  Notes  of  an  Insolvent  Bank  Reosivxd  on  General  Deposit  by  another 

bank,  after  the  first  had  suspended,  both  it  and  the  depositor  being  at 
the  time  in  ignorance  of  the  fact  of  suspension,  will  render  it  liable  to  the 
depositor  for  the  face  value  of  the  notes  received.     Id, 

PLEADING  AND  PRACTICE. 

L  Mibjoindeb  of  Pasties.  — Courts  of  law  will  not  take  cognizance  of  distinct 
and  separate  claims  or  liabilities  of  several  persons  in  one  action,  though 
standing  in  the  same  relative  situations.  Hence,  where  two  persons  have 
coveoanted  with  another,  by  distinct  and  separate  writings,  the  one  for 
the  performance  of  several  duties,  and  the  other  becoming  surety  for  him, 
they  can  not  be  joined  in  the  same  action  to  recover  for  a  breach.  Chil- 
dresn  v.  AfcCuUough,  549. 

ti  Derivation  of  an  Equitable  Plaintiff's  Title  from  the  Legal  Plaint- 
iff need  not  be  set  out  in  the  declaration,  where  a  recovery  on  the 
naked  legal  title  would  be  a  conclusive  bar  to  a  subsequent  action  by  aaj 
one,  but  it  will  be  sufficient  to  mark  the  suit  to  the  use  of  the  equitaUa 
plaintiff;  as  in  the  case  of  an  action  brought  in  the  name  of  an  assignor 
to  the  use  of  his  assignee.     Armstrong  v.  City  of  Lancaster^  273. 

t»  Rejection  of  Evidence  of  an  Assignment  by  the  legal  to  the  equitable 
plaintiff  in  such  a  case,  though  such  evidence  is  in  itself  irrelevant,  is  a 
ground  for  reversal  where  it  appears  that  the  want  of  such  evidence  was 
regarded  on  all  hands  as  an  insuperable  barrier  to  a  recovery.     Id, 

4b  Want  of  Alleging  Special  Demand  in  a  declaration,  is  a  defect  that  is 
cured  after  verdict.    Bliss  v.  Ai-nold^  467. 

5*  In  Suing  upon  a  Note  or  Bill  Payable  at  a  Specifisd  Place,  it  is  not 
necessary  to  either  aver  or  prove  a  demand  at  the  time  and  place 
specified.     Butterfidd  v.  Kinsie,  657. 

6b  Facts  should  be  Pleaded,  not  the  evidence  to  sustain  them.  Church  v. 
Oilman,  82. 

7*  To  A  Replication  on  an  action  for  the  breach  of  the  covenant  of  seisin, 
denying  the  defendant's  plea  that  the  deed  under  which  he  claims  was 
executed  before  the  ensealing  and  delivery  of  plaintiff's  deed,  a  rejoindez 
is  insufficient  that  it  was  executed  before  the  commencement  of  the  suit 
with  a  videlieet  setting  ont  a  date  prior  to  the  execution  of  the  plaintiff's 
deed.     Id, 
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&  Mattkr  iir  AooBAYATioir  need  not  be  notioed  in  a  plea.    Baaor  t.  QmoOi^ 

658. 
9l  CoKSTABiJi  8uBD  VOB  AK  AcT  DoNB  BY  VzKTUX  OF  HIS  OmcB  may,  nndar 

the  genend  iame,  give  evidence  of  any  matter  which  ia  a  defense  to  the 

•ait     ParhtT  v  Tfainxj,  124. 
lOi  A  Cias  ox  ExcKPTioNS  must  bb  Bbvbbsbd  iob  ant  Ebbob  appealing  on 

the  reoord,  however  trivial  may  be  the  right  affected.    /n«A  v.  Clojfet^ 

i46. 

11.  Adjcission  of  Inoompetbnt  Evidbncb,  by  consent,  for  the  defendant^ 
does  not  justify  the  admission  of  other  incompetent  evidenoe  for  the 
plaintiff  to  which  the  defendant  objects.     WUIanson  v.  Jetf,  483. 

12.  Whbbb,  in  Assumpsit  by  J.,  a  sub-contractor,  against  W.,  a  contractor 
for  carrying  the  United  States  mail,  to  recover  J.*s  proportion  of  tha 
compensation  received  for  the  services  rendered,  a  letter  of  the  poet- 
master-general  is  read  in  evidence  by  the  defendant,  withont  objection, 
to  prove  defaults  committed  by  the  plaintiff  in  the  execution  of  that 
part  of  the  contract  which  was  underlet  to  him,  a  certificate  of  the  post- 
master-general, showing  the  times  and  pUces  of  the  defaults  in  the  con- 
tract, is  inadmissible  on  plaintiff's  behalf  against  defendant's  objection. 
Id. 

Sea  GoNniruAiiOB;  Kbootiable  Instbumxmts,  5,  6,  12;  Kbw  Tbial;  Wbb 

OF  Ebbor. 

POSSESSION. 

Sea  Adybbsb  Possbssiozt;   Fbaudulbnt  Cokvbtangbs  aitd  TBAmswtaE^ 

2,3,4,5. 

PEE-EMPTION. 

A  Pbe-bmftob  Plantinq  a  Crop  which  matures  after  his  pre-emption  right 
expires,  because  of  his  failure  to  purchase  during  the  time  allowed  him 
by  law,  may  be  dispossessed  of  it  by  one  who,  after  the  expiratioii  ol 
the  right,  purchases  from  the  government.     Bator  v.  QaoAt,  668. 

PREFERENCES  TO  CREDITORS. 
See  AssiONMXNTS,  3. 

PRESUMPTION  OF  PAYMENT. 

Wkbbb  SiXTBBif  Tbabs  HAVE  BEEN  Allowbd  TO  Pabs  sfaioo  the  eiawittoi 
of  a  bond  due  on  demand,  the  jury  may  presume  its  payment.  J f Baton 
▼.  Dance^  422. 

PRINCIPAL  AND  AGENT. 

See  AoENOT. 

PRINCIPAL  AND  SURETY. 
See  Sdbbttship. 

PROCESS. 

L  Pboobsb  Rbqulab  upon  its  Face,  justifies  all  acta  of  an  oiBoer  dona  In 
its  execution.    Piermn  v.  Oak,  487. 
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8.  OvFicnn  18  PlLOTioTKD  IN  ExBOUTZvo  PBOCESS  x^guUo'  on  its  face  and 
apparently  within  the  jariadiction  of  the  oonrt  iaaoing  it,  such  oonrft 
having  joriBdiotion  of  the  aabject-matter  and  of  auoh  prooeaa.  Parker 
V.  Walrod,  12i. 

S.  Cask  la  thb  Pbopbb  Rxmsdt  fob  Acts  Donb  in  Abusb  of  Psooat 
regoLw  upon  ita  face.    Pieraon  t.  OaU,  487. 

See  Attachicxnt;  Ezboutions;  Betubn;  SHSBOva. 

PBOCHEm  AML 

1.  OuABi»iAir  AD  LiTXic  AND  Pboohein  Ami  are  diffsrenty  in  that  though 
an  infant  may  proeeonte  by  the  latter,  he  moat  alwaya  defend  by  the 
former.    Miles  v.  Kaigler,  425. 

2l  a  Pbochkin  Ami  can  not  Rbokitb  ths  Monkt  on  a  Judgment  in 
faTor  of  his  infant,  enter  satisfaction,  and  take  the  money  out  of  coort; 
much  less  can  he  compound  the  judgment.     Id, 

Z,  Idkm. — The  prochein  arnica  power  ceases  when  the  judgment  debtor  filea 
his  bill  in  chancery  to  enjoin  further  proceedings  on  the  judgment.    Id, 

4  Whekb,  on  ths  Pbochsin  Ami's  Death,  the  infanta  inherit  from  him 
property  greater  iu  amount  than  the  judgment  which  he  compounded, 
yet  chancery  will  not  prevent  their  looking  to  the  judgment  debtor,  es- 
pecially where  the  compoeition  is  of  doubtful  nature,  and  make  the 
debtor  lesort  to  the  prochnn  amTa  estate.     Id, 

See  Husband  and  Wife,  5. 

PROHIBITION. 

1.  Wbit  of  Pbohxbition  is  an  ExisTiNa  Legal  Remedy,  in  a  proper  oaaa^ 
in  Kentucky.    Arnold  t.  Shields,  669. 

8.  Wbit  of  Prohibition  does  not  Lis  to  prevent  a  court  from  deciding  eno> 

neously,  or  from  enforcing  a  wrong  judgment,  in  a  case  in  which  it  has  a 
right  to  adjudicate,  but  only  to  prevent  the  usurpation  of  judicial  power 
by  a  court  that  has  no  authority  to  decide  the  case  which  it  ia  assuming 
to  determine.    Id. 

9.  Plea  to  the  Jubisdiotion  is  Neoessabt  to  the  granting  of  a  prohibitlan 

only  in  cases  where  a  court  may  acquire  juiisdiotion  by  oooaent,  waivte 
ol  objection,  or  by  default,  and  not  in  cases  where  the  oonrt  can  not  po^ 
aibly  acquire  jurisdiction.    Id. 

See  Judgments,  0. 

PROMISSORY  NOTES. 
Sea  Negotiable  iNSTBUMBMia. 

PUBLIC  GRAlfTS. 
See  Patents — Land. 

QUALIFIED  FEE. 
See  Vendob  and  Vendee,  1. 

QUANTUM  MERUIT. 

1*  Baoovmmr  fob  Wobk  Done  under  Special  Ck>NTBAOT. — A  party  tacitly 
adhering  to  the  terms  of  a  special  contract  for  the  performance  of  UboTp 
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where,  owixig  to  misfortone  or  other  cause,  without  the  fault  of  either 
party,  the  work  is  not  finished  within  the  stipulated  time,  may  reoorer 
under  the  common  counts  in  assumpsit  for  the  work,  but  is  reetriced  t» 
the  rate  of  compensation  stipulated  in  the  oontraot.  MerriB  ▼.  Itkaea  tie, 
B.  B.  Co.,  130. 
&  Pa&tt  Pbxvxnted  from  Compusiino  such  CusTBLkat  in  the  time  stipu- 
lated, by  the  fault  of  the  other  party,  but  going  on  with  the  work  after 
the  time  until  compelled  to  abandon  it,  may  recover  the  value  of  the  work 
done  on  a  quantum  meruit,  and  is  not  governed  by  the  stipulations  of  the 
oontract.    Id, 

QUO  WARRANTO. 

1.  Information  in  thb  Natusx  of  Quo  Wasranto  to  oust  the  defend- 
ants from  acting  as  a  corporation,  and  to  test  the  fact  of  their  incorpora- 
tion, should  be  filed  against  the  individuals;  but  if  the  object  is  to  efiESact 
a  dissolution  of  a  corporation,  or  to  onsl  such  corporation  of  some  frsn- 
chise  which  it  unlawfully  exercised,  then  the  information  is  correctly 
filed  against  the  corporation.     People  v.  Rensselaer  etc*  i?.  B,  Co.,  331. 

SL  JuiKSMEKT  OF  OusTXR  is  rendered  against  individuals  for  unlawful  assum- 
ing to  be  a  corporation,  or  against  a  corporation  usurping  a  franchise. 
Judgment  of  seizure  is  given  against  a  corporation  for  a  forfeitnre  of  its 
corporate  privileges.    Id. 

S.  As  Information  Filed  against  a  Gorporaxion  in  its  oocpocate  nasMb 
admits  the  existence  of  the  corporation.     Id. 

RBCX)GNIZANGE. 

See  WiTNSSSBS. 

RBOORD  OF  DEED. 
See  NonoE. 

BEUGIOUS  SOCIETIES. 

L  Bujoious  AflsodATiON  Formed  on  the  Basis  of  a  commniiity  ol  prop- 
erty, each  member  surrendering  to  the  association  the  property  that  ha 
owns,  to  be  enjoyed  in  common  by  all,  and  agreeing  to  promote  its  inter- 
est by  his  labor  and  otherwise,  in  consideration  that  he  is  to  receive  re- 
ligious instruction,  etc,  as  well  as  support  for  himself  and  family,  and 
that  in  case  of  his  withdrawal  from  the  association,  the  value  of  his 
property  is  to  be  refunded  to  him,  is  not  forbidden  by  law.  Schriber  v. 
Bapp,  327. 

8.  Prtvileob  of  Withdrawal  Sscttrsd  to  the  members  of  such  an  associa- 
tion, can  not  be  exercised  after  the  death  of  a  member  by  his  personal 
representative  so  as  to  enable  him  to  claim  compensation  for  sm  vices 
rendered  to  the  society  by  the  decedent.    Id. 

BENT. 
See  Distress  for  Rent. 

RES  ADJUDICATA. 
See  Judombntb. 
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BBSCISSION  OF  OONTBAOI& 
See  Ihvakot,  4. 

BBTROSPECTIVE  STATXTTBS. 
See  STATum^  5» 

RETURN. 

L  OMBnoir  ov  ths  Shkbiff  to  Sign  the  Rstdbk  of  a  Wbit*  miden  foob 

retuni  irregular.    Dewar  v.  Spence,  241. 
%  MiSKKTUBN  OK  AN  Ibrboular  Rstubn  IS  Amxitdabije,  but  it  is  otherwise 

where  there  is  no  return,  which  renders  the  subsequent  proceedings  void. 

Id. 
t,  UvsiOKED  l2nx)BSEMEN*T  ON  A  SUMMONS  IN  Partitiok  of  **nikUhabei,  and 

pabUshed  as  the  law  directs,*' wlien  returned  into  the  prothonotary's 

office,  which  is  referred  to  in  a  subsequent  part  of  the  record  as  the  shar> 

iffs  return,  is  an  insufficient  return,  and  is  amendable^  and  a  judgment 

by  default  founded  thereon  is  not  void.     fd. 

4  QmoKB's  Rktubn  is  only  Prima  Facie  Evidehce  of  a  faot    Bmkkim 

r.  Johnson^  G22. 

See  Guardian  and  Wabd^  4»  & 

REVOCATORY  ACTIOK. 
See  AonoNS,  3,  4 

SALEa 

L  Patuht  ov  Eabnir  Money  does  not  nnnfsisrfly  tnatte  tilU  to  tho 

specific  property  lor  which  it  has  been  given.    Jmmimffi  v.  Fkmagan^ 

683. 
ti  Tbovek  ob  Detinue  can  not  be  Maintained  by  a  PuBaHASiE  against 

his  vendor,  until  he  has  paid  or  tendered  the  entire  oooaidaratioii  for  the 

property  bought.     Id, 

!•  GOMPLETE  AND    PRESENT   RlQHT   OF   PBOPEBTY  DOBS   NOT  VeBT  IN   THE 

BVTEB,  while  anything  remains  to  be  done  on  the  part  of  the  seller,  before 
the  commodity  purchased  is  delivered.  Id. 
4b  Dbiendant,  in  AN  AcnoN  vor  THE  Agreed  Price  of  Goods,  isentitled  to 
an  aUowance  in  the  assessment  of  damages  of  the  difference  between  the 
contract  price  and  the  value,  where  the  property  proves  inferior  in 
quality  to  that  which  the  vendor  expressly  agreed  to  fnrmsh;  but  he  is 
not  entitled  to  a  further  allowance  of  the  amount  which  he  has  lost  by 
losing  the  sale  of  the  property  at  a  profitable  advanoe.    MeAlpinY.  Lee^ 

eoo. 

flat  CoMMnsiON  Merchants,  3;  Fraudulent  Gontbtavobi  and  Tbabiibb^ 

2,3,4,6. 

aAVIN6SBAKK& 
See  Gobpobations,  16^  16^ 

SCHOOLS. 

TounrxABY  Nbiobbobhood  School  is  not  within  tho  statote  relating  to  tho 
districting  of  townships  in  Pennsylvania.    Marim  v.  MeOord,  342. 
Dae.  ToL.  ZZZ— M 
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SBALS. 

866l>BED8»  & 

SET-OFF. 
See  iMPBovxMSNn. 

"SHELLEY'S  CASE." 

i.  TBI  RoJM  »  Shxluet's  Case  was  brought  over  by  our  moeeton,  formed 

pert  of  the  colonial  laws,  and  until  abrogated  by  statatoiy  enaefcinent, 

miHt  oontinne  to  be  law  in  Tennessee.    Polk  v.  FarUj  400. 
2.  Thb  Bulb  is  Okk  or  Pbopkrty  and  Pubuo  Pougt,  and  not  of  intention 

or  oonetniction.     The  same  is  true  also  in  cases  of  wills*  whidi  give  rise 

to  the  application  of  the  rule.    Id, 
t,  &XABOK  AND  PoucY  ov  THK  RuLK  oonsidered.    Beese»  J.    Id, 

SHEIUFFa 

TBI  Sbxbivf  ov  a  Nbzohbobino  Statb  has  not  the  right  to  porsne  and  re- 
oaptnre  in  Vermont  a  prisoner  held  on  civil  proceMy  who  has  in  such 
neighboriitg  state  eaoaped  from  his  custody.    BronU^  v.  HutekmSf  4S6* 

See  AiTAOHMSHT,  5,  0,  7>  8;  Esgapi,  1;  EziconovB,  4»  7. 

SHIPPING. 

1.  Tbm  Bxbm  ob  BniT  of  a  VnsxL  is  Dvm,  when  it  depends  alooe  on  the 

will  of  the  hirer  or  leasee  to  enjoy  the  thing*  or  when  he  baa  not  been 
prevented  from  enjoying  it  by  the  lessor.     Tio  v.  Vance,  716. 

8.  If  Caboo  is  Delivbbbd  at  Place  or  DBSTnrAiiON*  the  wMb  freight  will 
be  earned,  no  matter  how  deteriorated  in  valae  by  the  perila  of  the  sea. 
Id. 

lb  It  £9  NOT  NicBsaART  TO  TiLANBPOBT  THB  Gaboo  in  the  Same  vessel;  incase 
of  necessity  arising  from  via  major  during  the  voyage^  the  captain  or 
owners  have  a  right  to  repair,  if  it  can  be  done  within  a  reasonable  time, 
or  to  employ  another  vessel  and  earn  the  freight.    Id, 

4»  OwNXBS  ABB  Entitlid  TO  FuLL  Fbxioht,  where,  on  an  aooidant  happen- 
ing to  the  vessel  the  first  day  out  necessitating  repairs,  die  was  repaired 
within  ten  days,  and  was  ready  to  proceed,  bnt  the  eharterers  refosed  te 
go  on  with  the  voyage.    Id. 

SPECIFIC  PERFORMANCE. 

i.  Whbbb  btthkb  Pabt7  has  Pkbtobmbd  a  valuable  part  of  hia  contract  for 
the  sale  and  purchase  of  an  estate,  and  is  in  no  default  for  not  perform- 
ing the  residue,  he  is  entitled  to  a  specific  performance  of  the  other  part 
Haya  v.  Hall,  530. 

2.  SPECuno  Prrformanob  or  a  Contbaot  will  be  decreed  in  equity  whenever 

it  is  impossible  to  place  a  parfy  in  tUUu  quo  who  has  performed  a  valu- 
able part  of  his  agreement,  and  is  in  no  de&uilt  for  not  performing  the 
residue.  Id, 
S.  Wubrb  thb  SPBomo  Exboutxon  or  an  Aobbbmbnt  respecting  lands  will 
be  decreed  between  the  parties,  it  will  be  decreed  between  all  partiet 
claiming  under  them  in  privity  of  estate,  or  representatinn,  or  title,  un 
less  other  controlling  equities  intervene.     Id. 
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1  Where  A.  Made  an  Ao&bement  for  the  8ale  of  landa  with  K  and  C,  and 
took  the  notes  of  the  Utter,  with  D.  and  E.  as  sureties;  and  A.  gave  his 
bond,  oonditioned  to  make  titles  to  the  lands,  when  the  notes  were  paid; 
and  immediately  afterwards  B.  and  C.  assigned  the  bond  to  D.  and  EL 
to  indemnify  them  for  becoming  sureties;  and  subsequently  A.  dying, 
and  D.  and  E.  being  in  possession  of  the  land,  and  D.  exercising  a  oon- 
trol  over  them,  paid  the  last  note  due,  after  suit,  and  took  from  A.*s 
reprsaentatives  and  heirs  a  bond  conditioned  for  the  executing  of  a  title 
to  D.,  within  a  specified  time,  and  on  the  expiration  of  this  time 
brought  his  action  upon  the  bond,  it  was  held,  on  a  bill  filed  by  A.'s 
representatives  and  heirs  for  a  specific  performance:  1.  That  A.'s  ad- 
ministrator was  entitled  to  a  specific  execution  of  the  contract  of  hla 
intestate,  and  that  A.'s  heirs  were  proper  parties  as  complainants.  2. 
That  the  bond  executed  by  the  representatives  and  heirs  was  without 
consideration  and  void.  3.  That  it  was  proper  for  the  complainants  to 
make  the  matter  of  their  bond  a  part  of  the  case,  and  that  equity  might 
decree  a  cancellation  thereof.  4.  That  the  delay  in  filing  tiie  bill  did 
not  prevent  the  court  from  decreeing  a  specific  execution  of  the  agree- 
ment, because  the  parties  holding  the  bond  of  A.  could  have  applied  to 
the  orphans'  court  to  have  perfected  their  title.  5.  That  an  equitable 
mortgage  on  the  land  was  created  by  the  assignment  of  the  bond  of  the 
intestate  A.  by  the  vendees  to  their  sureties,  in  favor  of  the  latter, 
which  might  be  foreclosed.  6.  That  all  the  heirs  of  the  vendor,  and  of 
the  assignee  of  the  vendees,  should  be  made  parties  before  the  relief 
acmght  could  be  decreed,  and  that  for  that  purpose  the  decree  should  be 
reversed  and  proper  amendments  allowed  in  the  lower  court.    Id, 

!•  Pabol  Aobbement  roR  tub  Sale  or  Real  Estate,  no  part  of  which  has 
been  performed,  can  not  be  enforced  by  either  party,  nor  by  their  rsfive- 
sentatives  alter  they  are  dead.     White  v.  Beard,  002, 

See  Equitt,  4^  fi. 

STATUTES. 

1.  GoNsmunro  a  Statittb  Aooobdivo  to  its  Equitt,  is  to  give  efieet  to  it 
aooording  to  the  intention  of  the  law-makers  as  indioated  by  its  tenna 
and  purposes.    Blakeney  v.  BlaktMy,  574. 

S.  A  Statute  mat  be  Extended  or  restrained  by  an  equitable  construction, 
and  a  case  out  of  the  mischief  intended  to  be  remedied  by  a  statute  may 
be  construed  to  be  out  of  the  purview,  though  it  be  within  the  words  of 
the  statute.    Id, 

t.  Title  or  an  Act  mat  be  RErERBSD  to  for  the  purpose  of  ascertaining  the 
intent  of  the  legislature,  when  not  clearly  manifest  in  the  body  of  the 
act.     Id, 

4    -^  i  A  iTTB  or  1826,  Aik.  Dio.,  1st  ed.,  200,  does  not  authorize  the  com 
itiiMiccinoiit  of  an  action  de  notx>,  by  the  personal  representative  of  a  de- 
ocNUH.**!.  fur  Hu  injury  done  in  the  life-time  of  the  latter.    Id, 

5.    tCKTUOSHMTIVK;   OpKUATlON   WILL   NOT  BE   GlVEN    A   STATUTE  withOSt   a 

clearly  ex  pi  eased  intention  of  the  legislature.     QarrtU  v.  Jkm  esc  dem^ 

Bee  CoNKTiTunoNAL  Law,  1,  3,  4;  Cobpobations,  6^  7,  8;  EiOFEirT  Domaii^ 

3,  4;  JEorAiLS. 


788  Index. 

STATUTE  OF  FRAUDS. 

L  Executed  Contbact  not  within  Statute  of  Fbauds. — Where  one 
agrees  by  parol  to  give  a  lot  of  ground  in  consideration  that  oertain  ol 
his  neighbors  will  build  a  school-house  thereon  for  the  nse  of  the  nei^ 
borhood,  and  the  house  is  built  accordingly,  they  beoome  porchasers  ol 
the  land,  and  the  title  passes  to  them,  notwithstanding  the  statato  ol 
frauds,  as  trustees  for  the  purpose  contemplated.  Martin  ▼•  McOord^ 
342. 

2.  Such  a  Trust  is  not  too  Yaoue  or  uncertain  to  be  enforced,    /d. 

S.  Pabol  Gift  of  Land  is  not  so  far  Executed  bt  Reason  of  Imfbofi- 
xxnts  as  to  take  the  case  out  of  the  statute  of  frauds,  and  prevent  a  re- 
scission, where  it  appears  that  the  donee  has  been  in  possession  &7^  yeai% 
but  has  made  improvements  not  to  exceed  the  \'alue  of  one  year's  ren^ 
and  those  not  of  permanent  value.      Wack  v.  Sorber,  269. 

i.  Signing  a  Ontbaot  to  Sell  Land  only  by  the  party  to  be  chacged  is 
sufficient  to  satisfy  the  statute  of  frauds.     McCrea  v.  Purmort,  103L 

!•  Pbomisb  to  Pay  Debt  of  Anotheb,  em  Ck)N8n>EBATioN  of  the  Lat- 
teb's  Discharge  therefrom,  is  an  original  undertaking,  not  required 
by  the  statute  of  frauds  to  be  in  writing;  nor  does  snch  an  nndertaddng 
require  a  ooosideration  moving  between  the  person  promised  for  and  the 
person  who  promises.     CarbeU  v.  Cochran,  348. 

C  Oonsidebation  to  Support  such  Pbomiss  Need  not  be  a  Pbouhxabt 
One,  nor  even  one  beneficial  to  the  promisor;  if  it  be  a  loaa  or  iaoott- 
▼aoienoe  to  the  promisee,  it  is  sufficients     Id, 

See  Auction  Sales;  Deeds,  10;  License. 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  LnfiTATioNs  Applies  in  Equity  propria  vigort^  and  mml 

have  the  same  effect  as  at  law  in  cases  of  concurrent  jnrisdiction.     Jf  <v 
Cfrea  v.  Purmort^  103. 

2.  Fbaud  or  Mistake  Preventing  an  Assertion  of  the  Claim,  within  tha 

statutory  period,  does  not  defeat  the  statutory  bar.    Id^ 

S.  Admission  of  the  Debt,  Express  or  Impued,  and  made  either  to  tha 
party  or  to  a  stranger,  avoids  the  bar  of  the  statute  in  snch  a  case.     Id, 

4k  Statute  of  Limitations,  Bar  of,  in  Cases  of  Trust. — ^In  the  case  of  a 
trust  constituted  by  the  act  of  the  parties,  the  possession  of  the  trostea 
is  that  of  the  cestui  que  trust,  and  no  length  of  possession  will  bar;  but 
the  possession  of  a  trustee,  made  such  by  the  decree  of  a  court  of  equity, 
is  considered  adverse,  and,  in  that  case,  the  statute  of  limitations  will  bt 
a  bar.     Edwards  v.  University,  170. 

fti  Plaintiff,  to  Prove  a  Disability  which  Exempts  Him  from  the  Op- 
eration of  the  statute  of  limitations,  must  show  that  it  was  a  oontinning 
disability  from  the  time  the  canse  of  action  first  accrued.    Id, 

&  New  Promise — ^What  Sufficient  to  Revive  Debt  Barked  by  the 
Statute  of  Limitations. — A  debtor  by  saying  that  he  has  an  aooonnl 
against  his  creditor  which  he  will  discount  against  his  claim»  and  that  ha 
will  settle  with  him  when  such  account  is  made  out,  makes  a  sufficient 
acknowledgment  of,  and  promise  to  pay  the  debt,  to  take  the  oase  oat  ol 
the  statute  of  limitations.     Johnson^s  Adm*x  v.  Dounethea,  347. 


Index.  789 

STREETS. 
8«0  CoBPOiunoNs,  12;  Nctisanob,  i«  S^  S. 

SUBROGATION. 
See  ExBOUTORs  and  Administbatobr,  10. 

SUNDAY. 
BmnuTB  ABB  BzGLiTDKD  IN  THS  COMPUTATION  of  the  time  withfn  whioh  m 
motion  in  amat  of  judgment  must  be  filed.    Stone  v.  Sievem^  61  i. 

See  Nbqotiablb  Instruments,  2»  3. 

SURETYSHIP. 
L  SuBBTT  WHO  Pats  Whole  Amount  for  which  he  and  other  inreties  are 

bound  to  the  same  person  for  the  performance  of  the  same  oonditionSa 

may  compel  contribution  from  such  other  sureties,  although  they  are  not 

bound  by  the  same  bond.     BosUy  v.  Taylor^  677. 
%  All  the  Solvent  Sureties  must  Bear  the  Burden  Equally,  when 

some  of  the  sureties  have  become  insolvent.     Id, 
S.  Non-residency  of  Surety  is  equivalent  to  his  actual  insolvency,  so  far 

as  the  application  of  the  doctrine  of  contribution  is  concerned.     Id, 
C  Surety  whose  Liabiuty  is  Collateral  merely,  may  justly  submit  to 

suit  in  order  to  ascertain  the  extent  of  his  liability,  and  is  entitled  to 

contribution  for  the  costs  of  such  suit.     Id. 
A.  Interest  is  Allowed  to  Surety  Wuo  has  Paid,  from  the  time  of  the 

payment  up  to  the  final  decree.     Id. 
C  Sureties  can  not  be  Prejudiced  by  an  arrangement  between  the  creditor 

and  principal  debtor,  whereby  time  is  given  to  tlie  latter,  unless  they 

had  knowledge  thereof  and  acquiesced  therein.    EwrtU  v.  United  States^ 

584. 

7.  When  it  Appears  that  the  Time  or  Payment  has  been  extended  by 

a  creditor  at  the  instance  of  the  principal  debtor,  and  no  evidence  ii 
offered  to  show  that  the  sureties  of  the  latter  had  any  knowledge  of  such 
extension,  an  instruction  that  from  the  acts  of  the  creditor  the  jury  may 
infer  a  knowled;;e  ol  such  extension  by  the  sureties,  is  erroneous.     Id, 

8.  Undertaking  of  a  Principal  to  Pay  his  Surety  the  amount  of  the 

demand  for  which  he  stands  liable,  whenever  he  is  called  upon  for  pay- 
ment by  the  creditor,  or  whenever  he  should  have  reason  to  doubt  hii 
principal's  ability  to  ultimately  save  him  harmless,  is  valid,  and  may  bo 
enforced  upon  either  of  these  contingencies  arising,  though  at  the  timo 
the  surety  has  paid  the  creditor  no  part  of  the  debt.  Fletcher  v.  Edson^ 
470. 

9.  A  Surety  in  whose  Hands  are  Funds  or  uis  Principal,  created  for 

his  indemnity,  is  responsible  to  the  latter  for  the  same,  if  they  are  not 
needed  to  effectuate  his  discharge  from  liability.  Id. 
10b  Surety  Who  Pays  Judgment  Obtained  aoainst  Htmhelf  and  ho 
Principal  thereby  satisfies  it,  and  reduces  himself  to  the  situation  of  a 
simple  contract  creditor  of  such  principal;  but  if  he  takes  an  assignment 
of  such  a  judgment  to  a  stranger,  and  does  not  intend  to  satisfy  it,  tho 
judgment  will  not  be  extinguished  by  the  payment.    BrUey  v.  Suffg,  172. 

SURVEY. 
See- Boundaries,  2. 
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TAXATION  AND  TAX  TTTLBS. 

1.  Lands  Qbahtid  to  the  Trustbes  of  Dandson  academy,  in  Tennenee,  art 

exempt  from  tucation  for  ninety-nine  years,  ander  the  language  of  the  aet^ 
notwithstandiig  into  whoee  hands  they  may  come.    State  v.  Hiekg,  423. 

2.  Validity  or  a  Tax  Deed  is  governed  by  the  hiw  in  effect  at  the  time  of 

the  sale,  though  this  has  been  altered  before  the  execution  of  the  deed, 
where  in  the  statute  working  the  change,  no  words  are  to  be  found  ex- 
tending its  operations  to  prior  sales.     Garrett  v.  Doe  ex  dem,  Wiggins,  653. 

3.  Prxbbquisites  to  a  Valid  Tax  Sals  must  be  strictly  proved  in  ejectment 

upon  a  tax  deed,  unless  the  necessity  of  the  proof  has  been  dispftneed  with 

by  statute.    Id. 

TENANTS  IN  COMMON. 

See  CO-TSNAMCT  A^D  PAKTrnOM. 

TESTAMENTARY  GUAJtlDIAN. 
See  GuAKDiAN  aud  Wakd. 

TIMR 

Tm  IS  CoHBiDiBSD  THE  ESSENCE  of  an  agreement  when  it  is  made  so  by  tlM 
terms  of  the  contract,  and  also  where  a  party  who  seeks  relief  has  been 
in  default  himself,  without  any  just  excuse  or  any  aoquiesoence  or  subee- 
quent  waiver  by  the  other  party.     Hays  v.  Hall,  590. 

See  Negotiable  Instruments,  2,  3;  Sunday. 

TRESPASa 

1.  Trespass  does  not  Lib  for  Qoods  Deltverbd  by  the  Owner  to  the  da- 

fendant,  and  afterwards  sold  by  the  latter  to  a  stranger  without  au- 
thority.    Bradlpy  v.  Davis,  729. 

2.  Abuse  of  a  License  Given  by  the  Owner  of  goods  does  not  constitnts 

the  licensee  a  trespasser  ab  initio.     Id. 

3.  Owner  of  Land  is  not  Liable  in  Trespass  for  cutting  and  carrying  away 

the  grain  or  grass  of  one  in  wrongful  possession.     Barnes  v.  Dean,  346. 

i.  Plea  that  Entry  was  by  License  of  the  Real  Owner  is  good  to  tres- 
pass for  breaking  a  close  and  carryiug  off  the  grain.  Rasor  v.  QuaUs, 
65a 

fti  The  General  Issue  in  Trespass  will  allow  proof  that  the  breaking  the 
close  complained  of  was  by  license  of  the  real  owner,     fd, 

TROVER. 

L  Trover  will  not  Lie  for  a  Portion  purchased  of  a  larger  quantity  of 
like  property,  where,  subseejuently  to  the  purchase,  there  has  been  no 
further  act  done  to  specify  and  identify  the  part  sold.  W^oods  v.  McGee, 
202. 

2.  Assertion  of  Ownership  over  Property  in  One's  Possession  is  not  evi- 

deuce  of  conversion,  where  made  to  a  stranger  not  within  sight  of  the 
property,  nor  in  the  presence  of  the  real  owner.     Irinh  v.  Cloyes,  446. 

3.  Demand  and  Refusal  are  Evidence  of  Conversion  only  where  the  ptop- 

erty  whereof  they  were  predicated  wu  in  the  possession  of  the  party  re- 
fusing.    Id, 

4.  Demand  and  Refusal  are  not  in  Tiibmsslves  a  conversion,  but  oiil| 

evidence  thereof.     Id, 
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tk  OoiTTKRaiON  BviDXHOBD  BT  Unqualxtzbd  BsnTSALiB  not  obviated  by  eub- 
■equeot  acts  in  reoognition  of  the  owner's  rights;  therefore,  where  sev- 
eral days  after  an  nnqnalified  refusal  to  surrender  to  plaintiff  his  prop- 
erty, in  defendant's  possession,  said  defendant  pointed  out  the  property 
to  a  tax  collector  as  that  of  plaintiff,  and  the  collector  thereupon  made 
distress  upon  and  finally  sold  the  property,  and  applied  the  proceeds  in 
discharge  of  plaintiff's  tax  bill,  this  was  held  not  to  obviate  the  conver- 
sion evidenced  by  the  refnsaL     Id. 

t.  Application  of  Conybrtkd  Propebtt  in  discharge  of  the  original  owner's 
liabilities,  with  respect  to  it,  will  go  in  mitigation  of  damages,  in  trover 
brouglit  for  the  conversion.  So  if  the  property  converted  was  pointed 
out  to  a  tax  collector  as  that  of  pkuntiff,  and  was  thereupon  by  the  col- 
lector levied  upon  and  sold,  and  the  proceeds  of  the  sale  applied  in  dis- 
charge of  plaintiff's  tax  bill,  this  may  be  shown  in  mitigation.    Id, 

7.  A  Right  of  AcnoN  for  a  Conyebsion  is  not  Waived  by  plaintiff's  re- 

quest to  a  tax  collector  who  has  seized  the  property  as  that  of  plaintiff, 

to  postpone  his  sale.    Id, 

See  Sales,  2. 

TRUSTS  AND  TRUSTEEa 
1.  A  Trustee  can  not  Purchase  at  his  own  sale,  either  directly  or  indi- 
rectly, and  a  sale  made  to  himself  of  the  trust  estate,  or  to  another  for 
his  benefit,  will  be  set  aside.    SaUmarsh  v.  Beene^  626. 

8.  An  Agreement  Entered  into  bt  a  Commissioner  appointed  by  the 

orphans*  court,  to  sell  real  estate,  by  which  the  ph)perty  to  be  sold  is  to 
be  purchased  by  another  person,  and  afterwards  divided  between  them, 
will  not  be  enforced  in  equity.    Id. 

See  Statute  of  Frauds,  2;  Statute  of  Limitations,  4. 

« 

UNRECORDED  DEED. 
See  Adverse  Possession,  6. 

USAGK 
1.  Custom  ob  Usage  of  Trade  mat  be  Used  as  a  means  of  ascertaining 
the  intention  of  parties  to  a  contract,  but  never  to  thwart  or  control  such 
intention.     Kendall  v.  Bussell,  696. 

5.  Custom  or  Usage  of  Trade,  to  be  Obligatory,  must  be  Certain, 

uniform,  reasonable,  and  sufficiently  ancient  to  be  generally  known.    Li. 

Z.  Evidence  of  Particular  Custom  Inadmissible,  When. — A  contract 
for  as  many  brick  as  the  buyer  needs  to  complete  his  buildiug,  at  a  fixed 
rate  per  thousand,  can  not  be  varied  by  evidence  of  a  custom  of  the  coun- 
try for  the  buyer  to  pay  for  brick  enough  to  build  all  the  walls  solid, 
without  making  allowance  fur  the  openings  for  doora  and  windows.     Id. 

4  liSviDENCR  OF  Usage  or  custom  is  admissiblo  for  the  purpose  of  ascertain- 
ing the  sense  and  understanding  of  parties  by  their  contracts  which  are 
made  with  reference  thereto.    Sampson  v.  Gamam,  578. 

6.  Such  Usage  or  Custom  becomes  a  part  of  the  law  of  the  contract,  and 

rests  on  the  same  principles  as  the  doctrine  of  the  lex  loci.     Id. 
i.  Where  a  Custom  or  Usage  is  Proved  to  exist  in  relation  to  a  partio 
ular  trade  or  pursuit,  if  it  be  general,  aM  persons  engaged  therein  an 
presumed  to  contract  with  reference  to  it.     Id, 

7.  Where  Words  from  Usage  or  Custom  are  used  in  a  sense  by  one  class 
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of  the  ooMmimity  different  from  their  general  aooeptation  among 

not  engaged  in  the  same  pursuit,  courts  will  oonstrue  them  in  the 

in  which  they  are  used  by  such  class.  Id. 
C  EviDKNCK  or  A  USAOB  OR  CusTOU  is  admissible  to  vary  the  common  law 

liability  of  common  carriers  by  water.  Id, 
IL  Pabol  Evibkmob  la  Admissible  to  show  that  the  words  ''dangers  of  the 

river,"  in  a  bill  of  lading,  are,  by  the  usage  and  custom  of  merchants  nod 

others,  understood  to  include  other  dangers  than  those  arising  from  the 

element  of  water.     Id, 

10.  Ant  F&aotiob  ob  Usaox,  however  general,  introduced  into  this  ooontiy 
dnce  its  .settlement,  and  in  opposition  to  the  common  law,  can  have  no 
force  on  the  ground  of  cust<Hn;  because  it  lacks  the  essential  ingrediflnl 
of  a  good  custom,  it  is  not  immemoriaL    Harris  v.  Carson^  510. 

11.  Pabol  Evioekcb  is  Inadmissiblb  to  Ezflaik  a  WBiTTEEr  Lbasb  for 
a  fixed  and  certain  period  by  showing  a  usage  that  an  outgoing  tenant  ii 
entitled  to  the  crop  on  the  land  at  the  determination  of  the  leaasu     A 

See  Commission  Mebohaitts,  2. 

VENDOR  AKD  VENDEE. 

L  QuAUVBD,  Basb,  ob  Detebminable  Feb  can  not  be  Imfuxd  by  law, 
but  is  created  by  the  express  terms  of  a  deed,  will,  or  other  instrument 
of  writing.     Union  Canal  Co  v.  Young,  212. 

2.  Land  Sold  fob  a  Canal  Ceasinq  to  be  Used  as  Such  does  not  revert  to 
the  grantor,  where  the  sale  was  absolute  and  unconditionaL     IcL 

t.  Fee  Passes  bt  a  Sale  to  a  Canal  Company  or  Land  over  which  the 
canal  is  to  pass,  under  an  agreement  which  contains  nothing  to  show 
that  only  a  right  of  way  was  intended  to  be  sold,  where  the  oompanf 
ham  a  right  to  acquire  land  either  in  fee  or  for  a  lees  estate.    Id. 

VOID  DEED. 
See  Equtft,  9, 

VOLUNTARY  CONVEYANCES. 
See  Fbaudulent  Convetanges  and  Tbahsrbb,  1. 

WARRANTY. 
See  Co-TENANOT  AND  Pabtition,  6,  7;  Covenants;  Inbubaboi^  14 

WATER-COURSES. 

1.  Qbant  ob  Subvet  Bounded  on  a  River  ob  Cbeek  in  Pennsylvania  ex« 
tends  to  the  river  or  creek,  and  except  in  the  case  of  large  navigaUe 
streams,  to  the  middle  of  the  creek,  and  no  other  person  can  come  be- 
tween the  grantee  and  the  stream  and  cut  him  off  from  it.  BaU  v.  Sladt, 
278. 

SL  CouBSES  AND  DISTANCES  ALONG  A  Stbsam  Retubnxd  as  the  line  of  a 
grant  or  survey,  are  to  be  disregarded  so  far  as  they  do  not  agree  with 
the  line  of  the  stream.     Id, 

S.  Mouth  of  a  Cbeek  eipptying  into  a  tide-water  stream  is  the  point  at  whioh 
it  discharges  its  waters  into  the  stream,  and  not  the  point  at  which  tti 
current  is  stopped  by  tide-water,  and  is  the  same  at  high  as  at  low 
water.    Hence  a  grant  described  as  beginning  at  the  month  of  aneh  a 
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creek  begins  at  low-water  mark,  on  the  stream  Into  which  it  empties, 
and  at  low-water  mark  on  such  creek,     fd. 

L  Land  bktwkkk  High  and  Low-watbb  Mabk.— The  right  to  land  bs 
tween  low  water  and  ordinary  high  water  on  a  stream  in  which  the  tide 
ebbs  and  flows,  is  in  the  owner  of  the  adjacent  fast  land  as  against  an  in- 
truder, sabject  to  the  use  of  it  by  the  public  as  a  common  highway.     I<L 

&  Possession  or  the  ^ast  Land  is  possession  of  the  flats  in  such  a  case, 
and  is  not  interniped  by  the  passage  of  boats  and  other  craft  over  the 
flats  at  high  water.     Id, 

t*  Right  to  Build  Wharf  below  High -water  Mark. — A  third  person 
has  no  right  to  erect  a  wharf  on  the  land  below  high-water  mark  on  m 
tide- water  stream,  or  on  a  creek  emptying  into  it,  without  the  permission 
of  the  owner  of  the  adjacent  fast  land.     Id. 

7,  Shutino  of  Mouth  of  Creek  which   is  Beginning  Point. — Where 

the  mouth  of  a  creek,  which  is  the  beginning  point  of  a  grant  bounded  on 
one  side  by  such  stream,  shifts  gradually,  owing  to  the  action  of  the 
creek  and  the  stream  into  which  it  empties,  the  change  operates  to  the 
gain  or  loss  of  the  parties  on  the  respective  sides  of  the  creek;  but  if  it 
is  occasioned  by  the  act  of  one  of  the  parties,  the  other  party  is  not  in* 
jured  thereby.     Id, 

8.  Tia  Erection  of  a   Bridge  across  a  Navigable  River,  at  a  point 

below  where  licensed  vessels  carry  on  a  coasting  trade,  may  be  allowed* 
provided  the  bridge  be  built  with  a  draw  so  as  not  to  impair  the  useful- 
ness of  the  river.     People  v.  BensKlaer  etc,  R,  R.  Co^tdS, 

WAYS. 

See  EIasbments. 

WITNESSES. 

BaoooNizANOB  TO  Affeab  as  Witness  at  a  certain  term  of  court  impoeei 

upon  the  conuseo  the  obligation  to  appear,  if  the  case  is  not  henid  aft 

that  term,  at  each  succeeding  term  until  the  case  is  determined.     SiaU 

V.  Keyes,  450. 

See  Criminal  Law,  2,  3;  Evidence. 

WRIT  OF  ERROR. 

L  Writ  of  Error  is  an  Original  Writ  issuing  out  of  the  court  of  ohan- 
oery,  in  the  nature  as  well  of  a  certiorari  to  remove  a  record  from  an  in- 
ferior to  a  superior  court  as  of  a  commission  to  the  judges  of  snch  su- 
perior court  to  examine  the  record  and  to  athrm  or  reverse  it.  Lynes  t. 
Stale,  537. 

&  Such  Writ  does  not  Owe  its  Origin  to  Statute,  but  it  in  a  common  law 
writ,  and  lies  where  a  party  is  aggrieved  by  any  error  in  the  foundation, 
proceeding,  judgment,  or  execution  of  a  suit  in  a  court  of  record.     /<2» 

i.  Where  the  LeoislatuPwE  has  Omitted  to  prescribe  the  manner  in  whiok 
the  constitutional  power  of  the  supreme  court  is  to  be  exercised  over  mlh 
ordinate  jurisdictions  in  criminal  cases,  resort  to  such  writs  as  are  known 
to  the  law  will  be  had  in  bringing  such  cases  before  it  for  revision.     ItL 

t,  BUTRKME  Court  has  the  I^ower,  in  the  exercise  of  its  criminal 
tkm,  to  bring  before  it  criminal  cases  by  writ  of  error.     Id, 

WRIT  OF  PROHIBITION. 
See  i^OBiBiTiux. 
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